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I-— COLLISIONS  AT  SEA:  A  SCHEME  OF  INTER- 
NATIONAL  TRIBUNALS. 

rriHE  application  of  steam-power  to  sea-going  vessels  has 
-^  worked  so  great  a  change  in  the  conditions  of  ocean 
navigation  as  to  render  it  necessary  for  nations  to  concert 
a  common  system  of  rules  for  the  navigation  of  vessels  on 
the  high  seas,  with  a  view  to  prevent  accidents  from  collision. 
It  is  obvious  that  the  two  ancient  cardinal  rules  of  naviga- 
tion, which  had  hitherto  sufficed  for  the  guidance  of  sailing 
vessels  on  the  high  seas,  namely,  that  vessels  going  free 
should  give  way  to  vessels  on  a  wind,  and  that  the  vessel  on 
the  port  tack  should  always  give  way  to  the  vessel  on  the 
starboard  tack,  are  insufficient  for  the  safe  guidance  of 
vessels  navigated  under  steam-power,  and  not  under  sail. 
Although  the  same  principles  of  navigation  might  still  be 
properly  maintained  in  the  case  of  steamers,  where  ap- 
plicable, it  has  been  found  requisite  that  the  rules  of 
navigation  should  be  extended  to  other  cases,  seeing  that 
the  course  of  steamers  is  not  governed  exclusively  by 
the  wind,  and  that  a  steam  vessel  is  enabled  by  a 
skilful  use  of  her  steam-power  to  manoeuvre  in  a  manner 
which  is  impracticable  for  a  sailing  vessel.  Great  Britain 
was  amongst  the  leading  states  to  set  the  example.  She 
commenced  by  laying  down  formal  rules  for  the  navigation 
of  steam  vessels  on  her  own  rivers,  and  after  some  experi- 
ence, extended  the  rules  to  her  own  steam  vessels  on   the 
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high   seas,  and  she  included  her  sailing  vessels  under  a 
reciprocal  system  of   obligation  when  approaching  steam 
vessels.       British     Admiralty    Courts    were    also     autho- 
rised    by    British    statute    law    to     regulate    their   judg- 
ments   in     cases     of    collision     between    British    vessels 
on    the    high    seas    in    accordance  with    the  new    rules. 
In   due  course   of   time,   after  experience   had   given    its 
sanction  to  those  rules,  Great  Britain  entered  into  treaty 
arrangements  with  foreign  powers,  that  their  vessels  should 
be  navigated  on  the  high  seas  under  the  same  system  of 
rules,  and  she  has  authorised  her  Admiralty  Courts  to  apply 
the  new  rules  to  every  vessel  whose  flag  has  been  brought, 
with  the  consent  of  its  Government,  within  the  operation 
of  the  new  rules.     Cases  of  collision  on  the  high  seas  have 
thus  been  brought  by  a  common  international  concert  under 
a  new  system  of  law,  which  has  been  built  up  on  the  lines 
of  the  ancient  customs  of  the  sea  as  far  as  possible,  the 
steam  vessel  being  regarded  as  a  vessel  going  free,  and  able 
to  get  out  of  the  way  of  a  sailing  vessel,  more  readily  than 
a  saiHng  vessel  can  get  out  of  the  way  of  a  steam  vessel. 
It  is  not  proposed,  on  the  present  occasion,  to  discuss  the 
details  of  the  International  Sailing  Rules.     Modifications 
have  had  to  be  made  in  them  from  time  to  time  to  meet 
new    difiiculties    which    experience    has    discovered,    and 
such   modifications    have   been   the  result   of   a   common 
concert  between  the    maritime    powers.      Our  object   at 
present  is  to  consider  how  the  observance  of  the  sailing 
rules  on  the  high  seas  can  be  best  secured,  and  how  the 
neglect   of  them,  if  it  be  the  result  of  carelessness  or   of 
wilfulness,  may  be  most  effectively  punished. 

Under  the  ancient  law  of  the  sea,  every  collision  on  the 
high  seas  may  be  the  subject  of  a  civil  action  for  damages 
in  any  Admiralty  Court ;  but  however  culpable  may  have 
been  the  conduct  of  those  in  charge  of  either  vessel, 
British  Admiralty  Courts,  which  exercise  their  civil  juris- 
diction indiscriminately  between  vessels  of  all  nations,  care- 
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fully  abstain  from  exercising  any  criminal  jurisdiction  over 
the  crews  of  foreign  vessels  in  respect  of  their  neglect  to 
observe  the  sailing  rules,  nor  has  Great  Britain  been  em- 
powered by  any  treaty  arrangement  with  foreign  states  to 
authorise  her  Courts  to  exercise  any  such  criminal  jurisdic- 
tion. Yet  it  would  seem  to  be  in  accordance  with  reason, 
that  where  states  have  agreed  upon  a  common  system  of 
rules  of  navigation  for  the  prevention  of  collisions  on  the 
high  seas,  they  should  agree  upon  a  common  system  of 
penalties  for  the  non-observance  of  those  rules  on  the  part 
of  the  persons,  who  may  have  been  in  charge  of  the  naviga- 
tion of  any  vessels  which  have  come  into  collision  on  the  high 
seas.  This  common  concert  is  the  more  necessary,  because 
the  modern  theory  of  a  ship  being  the  territory  of  the  nation, 
under  whose  flag  it  sails,  would  otherwise  be  in  the  way  of 
the  tribunals  of  any  other  nation  exercising  corrective 
jurisdiction  over  those  on  board  of  the  ship  in  respect  of  any 
misconduct  on  their  part  whilst  the  vessel  is  on  the  high  seas. 
The  personal  responsibility  of  mariners  who  navigate  the 
high  seas  remains,  in  regard  to  foreign  nations,  precisely  such 
as  it  was  before  any  sailing  rules  were  agreed  upon  amongst 
the  maritime  powers  ;  in  fact,  the  mariner  has  no  personal 
responsibility  towards  the  owner  or  crew  of  any  foreign 
vessel  with  which  he  may  bring  his  own  vessel  into  collision 
on  the  high  seas,  unless  his  act  should  be  done  with  a 
malicious  intention  to  destroy  the  other  vessel,  which  may 
clothe  it  with  a  piratical  character. 

The  ancient  law  of  the  sea,  which  is  universally  received 
amongst  civilised  nations,  regards  ships  as  chattels,  the 
management  of  which  on  the  high  seas  is  not  so  thoroughly 
under  the  free  control  of  the  owner  or  his  servants,  inas- 
much as  the  sea  is  a  treacherous  element,  that  he  or  they 
should  be  held  criminally  reponsible  for  any  damage  caused  by 
one  ship  to  another  ship  in  the  course  of  navigation.  The 
owner  of  the  ship,  however,  in  the  case  of  a  collision,  is  not 
allowed  by  the  law  of  the  sea  to  escape  scot-free,  if  hia 
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servants  mismanage  his  vessel  on  the  high  seas,  and  through 
their  unskilfulness  bring  about  the  collision   with  another 
vessel.     The  ship  itself  in  such  a  case  may  be  arrested  by  the 
process  of  any  Admiralty  Court,  and  if  the  servants  of  the 
owner  are  found  to  have  mismanaged  her  navigation,  and 
by  such  mismanagement  to  have  brought  her  into  collision 
with    the  other    vessel,    the    owner   may    be    amerced    in 
the  value  of  his   ship,   which   may  be   sold   by   an  order 
of   the    Admiralty    Court,     if    the    owner    is     otherwise 
unable    to    satisfy    the    judgment    of    the    Court.      This 
result    is    brought    about    by    what    is    termed    an    actio 
in    rem,   a    tradition    of    the    ancient     Roman    law.      It 
is    totally   opposed    to   the    territorial    theory   of  a   ship, 
which    is   of   modern    origin,    and    has    been    devised   as 
a    convenient    fiction    to    explain    the    subjection    of    the 
ship  and    its  crew    to    the  municipal  law  of  the  country 
under  whose  flag   it   is   navigated.     But   this  theory,  like 
everything  else  which  rests   on   a  fiction,   has   its   incon- 
venience.    Whilst  it  is  useful  for  maintaining  discipline  on 
board  of  a  ship   when   it  is  on  the  high  seas,  which  are 
nullius    territorium,    it   may    be   mischievous  if   it   secures 
territorial  impunity  to  the  master  and  crew  in  the  manage- 
ment of  their  vessel,  in  its  relation  to  other  vessels  on  the 
high  seas. 

The  international  responsibility  of  mariners,  under  which 
term  may  be  included  all  persons  engaged  in  the  navigation 
of  a  ship,  is  thus  in  fact  of  a  negative  character ;  they  are 
taken  to  be  the  agents  of  the  owner  or  of  the  charterer  of 
the  ship,  as  the  case  may  be,  and  their  employer  is 
responsible  for  any  mismanagement  on  their  part  of  the 
navigation  of  his  vessel.  The  owner  or  the  charterer,  on  the 
other  hand,  under  the  modern  system  of  marine  insurance, 
is  able  to  shift  his  risk,  which  is  strictly  pecuniary,  on  to  the 
shoulders  of  the  underwriter;  and  the  underwriters  are  the. 
parties  in  the  present  day,  who  institute  and  defend  actions 
in  rem  in  most  causes  of  collision,  which  are  brought  into  the 
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Admiralty  Courts.  There  may  be  thus  no  direct  solidarite,  to 
use  a  convenient  French  phrase,  between  those  who  are  em- 
ployed in  the  navigation  of  a  vessel  on  the  high  seas  and  those 
upon  whom  the  burden  of  compensation  falls,  in  case  the 
navigation  is  mismanaged,  and  a  collision  takes  place  with 
another  vessel.  The  question  becomes  still  more  complicated 
where  loss  of  life  ensues,  of  which  several  pahiful  instances 
have  occurred  of  late,  in  which  the  magnitude  of  the 
calamity  has  been  so  appalling,  as  to  awaken  a  general 
demand  for  some  legislation  on  the  subject,  by  which  the 
feeling  of  personal  responsibilty  may  be  brought  home  to 
the  mariner,  and  may  stimulate  him  to  greater  watchfulness 
and  greater  care  in  avoiding  all  chances  of  collision  with 
other  vessels. 

There  arises  thus  for  the  consideration  of  Governments 
the  important  question  of  Criminal  Jurisdiction  in  cases 
of  collision,  how  best  it  may  be  exercised,  and  under 
what  safeguards,  where  the  collision  has  happened  on 
the  high  seas.  It  seems  reasonable  that  states  which 
have  formally  agreed  that  certain  rules  of  navigation 
shall  be  observed  by  their  respective  subjects  in  navigating 
the  high  seas,  and  which  have  entrusted  to  their  Courts  of 
Admiralty  or  to  maritime  tribunals  of  equivalent  authority 
within  their  respective  dominions  civil  jurisdiction,  in  respect 
of  damage  to  property  resulting  from  the  neglect  of  those 
rules,  should  authorise  the  same  Courts  to  punish  mariners, 
who  transgress  those  rules  and  thereby  bring  about  the 
damage.  The  measure  of  punishment,  however,  in  such 
cases  ought  not  to  be  regulated  by  an  arbitrary  law  of  the 
state,  before  whose  tribunal  the  parties  happen  to  be  con- 
vened, but  by  a  common  law  concerted  by  the  same  states, 
which  have  adopted  the  revised  rules  of  navigation  as  the 
common  law  of  the  sea.  There  is  something  peculiar  to 
accidents  on  the  sea,  something  which  gives  to  every 
collision  on  the  high  seas  a  tinge  of  misfortune.  The  navi- 
gation of  the  high  seas  is  in  some  respects  dependent  on 
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**  the  snares  of  fortune,"  to  use  a  phrase  familiar  to  Bracton. 
That  great  master  of  the  common  law  of  England,  draws 
a  wide  distinction  between  homicide  with  a  purpose  and 
homicide  as  a  result  {ex  eventu),  and  according  to  this  dis- 
tinction homicide  is  either  a  felony  or  a  misfortune.  Our 
ancestors  seem  to  have  thought  that  any  homicide  in  former 
days,  which  was  the  result  of  a  collision  on  the  high  seas 
between  sailing  vessels,  where  there  was  no  felonious  intent 
on  either  side,  might  be  properly  regarded  as  homicide  by 
misfortune  {homicidium  per  infortunium).  The  question  in 
the  present  day  is  whether  the  application  of  steam-power 
to  ocean  navigation  has  not  so  altered  its  conditions,  as  to 
warrant  us  in  introducing  a  more  complete  theory  of  personal 
responsibility  where  steam  vessels  have  come  into  collision 
with  one  another  on  the  high  seas.  The  collision  between 
the  German  steam  vessel  Franconia  and  the  British  steam 
vessel  Strathclyde  in  the  open  sea  within  a  marine  league  of 
Dover  pier  has  been  thought  by  many  persons  to  establish 
the  necessity  of  some  international  concert  for  the  punish- 
ment of  those,  who  have  transgressed  the  rules  of  navigation 
in  cases,  where  the  vessels  brought  into  collision  are  of  dif- 
ferent nationalities.  The  degree  of  culpability,  however, 
will  always  be  a  very  delicate  question  to  determine,  of 
which  instances  are  at  hand  in  the  loss  of  H.M.  steamship 
Vanguard  by  a  collision  with  a  consort  steamship  in  a  fog,  and 
the  loss  of  the  Imperial  German  steamship  Grosser  Kurfiirst  by 
a  collision  with  a  consort  steamship  in  broad  daylight.  Still 
such  anomalous  collisions,  although  they  may  bespeak 
caution,  are  not  dissuasive  of  all  legislation,  and  the  subject 
is  one  which  is  likely  to  attract  every  day  more  attention, 
if  collisions  between  steamships  on  the  high  seas  continue 
to  multiply  at  their  present  rate. 

Since  the  above  observations,  or  observations  to  a 
similar  effect,  were  addressed  to  the  Conference  of  the 
Association  for  the  Reform  and  Codification  of  the  Law  of 
Nations,  which  met  at  Frankfort-on-the-Maine    in  August 
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last,  a  collision  has  occurred  on  the  River  Thames  between 
two  British  steam  vessels,  the  Princess  Alice  and  the 
Bywell  Castle^  whereby  some  hundreds  of  passengers  on 
board  of  the  former  vessel  were  drowned  almost  instan- 
taneously. In  this  case,  if  negligence  in  the  navigation  of 
either  vessel  should  be  established,  the  culpable  party  will 
be  liable  to  punishment  according  to  British  law,  but 
collisions  of  equal  gravity  may  occur  on  the  high  seas, 
where  British  law  is  not  supreme  ratione  territorii.  An 
instance  of  such  a  collision  may  be  cited  in  the  case  of  the 
steamship  Camilla  and  the  barque  Elizabeth  Barnett,  in 
which  nearly  three  hundred  and  fifty  living  emigrants 
disappeared  in  a  moment  in  the  deep  waters  of  the  Atlantic 
Ocean,  whilst  the  steamship  hurried  onward  across  the 
midships  of  the  barque  in  a  dense  fog,  hardly  conscious  of 
a  collision,  had  it  not  been  for  the  sudden  apparition  of 
half-a-dozen  strange  mariners,  who  had  clambered  up  her 
bows,  as  the  steamer  passed  over  the  ill-fated  sailing  vessel. 
Similar  disasters  are  of  frequent  occurrence  on  the  high 
seas,  and  where  the  colliding  vessels  are  of  one  and  the 
same  nationality  there  would  be  no  difficulty  in  applying 
the  penal  provisions  of  municipal  law  to  cases  of  culpable 
non-observance  of  the  international  sailing  rules.  The 
difficulty  arises  where  the  colliding  vessels  are  of  different 
nationalities,  and  where  the  vessel  that  has  kept  afloat  has 
sought  refuge  in  a  foreign  port.  Such  an  instance  is  at 
hand  in  the  case  of  the  Scotch  steamship  the  City  of  Man- 
chester and  the  French  steamer  Moselle,  which  came  into 
collision  with  each  other  on  the  broad  waters  of  the  Medi- 
terranean Sea,  at  the  distance  of  about  eight  miles  from  the 
Spanish  coast,  on  the  night  of  2ist  August  last,  in  bright 
moonlight  and  in  fine  weather.  The  Moselle,  in  this  case, 
was  struck  on  the  port  midships,  and  sank  in  a  few  minutes. 
Two  of  her  crew  were  drowned,  the  rest  having  been  picked 
up  some  time  after  the  collision  by  the  boats  of  the  City  of 
Manchester,  which  was  obliged,  in  consequence  of  the  damage 
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which  she  had  received  on  her  bows,  to  discontinue  her 
voyage  to  Calcutta,  and  to  put  into  the  Spanish  port  of 
Almeria.  It  was  competent  for  the  owners  of  the  French 
vessel  to  have  at  once  arrested  the  Scotch  vessel  by  Admi- 
ralty process  in  the  port  of  Almeria  for  the  damages  incurred 
by  them  as  the  owners  of  the  Moselle,  but  under  the  practice 
of  nations,  the  Admiralty  Courts  of  Spain  could  not  exercise 
any  penal  jurisdiction  over  the  crew  of  either  vessel  for 
neglect  of  the  international  rules  of  navigation,  although  the 
collision  should  have  been  occasioned  by  neglect  of  those 
rules.  This  is  not  a  satisfactory  state  of  things  as  regards 
the  navigation  of  the  high  seas,  and  municipal  legislation 
alone,  in  the  absence  of  an  international  concert,  cannot 
avail  to  control  even  the  most  glaring  cases  of  neglect.  It 
has  been  well  observed  by  a  leading  London  journal 
{Standard,  September  14,  1878),  that  "if  it  were  not  that  so 
large  a  proportion  of  the  traffic  of  the  world  is  carried  on 
in  vessels  amenable  to  English  laws,  the  necessity  of  some 
general  and  severe  Criminal  Code  of  Navigation  would  have 
been  long  ere  now  recognised  by  all  commercial  powers." 
The  same  journal  also  justly  remarks — **  We  cannot  but  feel 
the  difficulty  of  creating  Courts  to  which  such  cases  could 
be  referred,  without  risk  of  gross  injustice  on  the  one  hand, 
and  of  such  acquittals  as  would  scandalise  public  feeling  on 
the  other.*' 

It  has  been  suggested,  in  an  early  passage  of  these 
observations,  that  the  Admiralty  Courts  of  each  country, 
which  exercise  at  present  international  jurisdiction  in 
civil  suits  arising  out  of  cases  of  collision  on  the  high 
seas,  might  properly  be  empowered  by  an  international 
concert  to  exercise  criminal  jurisdiction  in  such  cases, 
where  some  neglect  or  default  in  observing  the  international 
rules  of  navigation  has  been  the  occasion  of  the  collision. 
There  are,  we  are  aware,  difficulties  in  the  way  of  adopting 
this  suggestion,  as  the  Court  of  the  Admiral,  eo  nomine ,  is  in 
many  respects  an  institution  on  the   wane,  and  in  some 
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countries  there  are  no  Admiralty  Courts,  and  no  traditions 
have  been  preserved  of  the  ancient  procedure  of  the 
Admiralty.  But  there  is  in  most  ports  an  international 
officer,  whose  jurisdiction,  in  cases  of  collision,  is  a  young 
jurisdiction,  the  growth  of  which  has  been  favoured  by  the 
daily  increasing  necessities  of  international  commerce.  It 
is  to  Consular  Courts  that,  in  our  opinion,  the  attention  of 
Governments  may  be  wisely  directed  with  a  view  to  provide 
a  check  against  the  personal  impunity  which  attaches  at 
present  to  individual  negligence  in  the  navigation  of  steam 
vessels  on  the  high  seas.  A  scheme  for  the  organization 
of  such  Courts  must  necessarily  be  of  a  special  character, 
but  it  should  be  borne  in  mind  that  the  existing  Courts  of 
Admiralty  exercise  in  civil  suits  a  jurisdiction  which  is  sui 
generisj  and  which  is  of  necessity  exceptional  to  that  of  the 
Courts,  which  administer  in  each  country  the  law  of  the 
land.  We  are  not,  we  regret  to  say,  in  favour  of  the  principle 
under  which  the  British  Parliament  has  recently  extended  the 
operation  of  the  law  of  England  to  all  foreign  vessels  navi- 
gating the  high  seas  within  one  marine  league  of  the  coast 
of  the  United  Kingdom  or  any  other  part  of  Her  Majesty's 
dominions  (41  &  42  Vict.,  c.  73).  Under  the  rule  of  reci- 
procity, Great  Britain  must  be  prepared  to  concede  to 
other  nations  the  exercise  of  an  analogous  jurisdiction  in 
accordance  with  their  own  law  over  British  vessels  navi- 
gating the  high  seas  within  a  marine  league  of  their 
respective  coasts.  Such  a  result,  we  venture  to  think,  will 
not  prove  acceptable  to  British  shipmasters,  nor  to  British 
mariners,  if  there  be  any  weight  in  the  following  observa- 
tions, made  alio  intuitu,  which  we  extract  from  the  same 
leading  London  journal  (Standard,  September  14,  1878). 
"  If  then,"  it  says,  "  the  jurisdiction  be  entrusted  to  the 
Power  in  the  vicinity  of  whose  shores  the  accident 
occurred,  for  once  that  a  foreign  culprit  is  tried  in  English 
Courts — confessedly  the  most  just  and  equitable  in  the 
world — ^ten  Englishmen  will  be  brought  for  trial  before 
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tribunals  for  which,  rightly  or  wrongly,  Englishmen  have 
little  respect.  We  doubt  whether,  under  such  conditions, 
the  proceedings  even  of  French,  German,  or  American 
Admiralty  Courts  would  not  be  watched  with  considerable 
jealousy  in  this  country.  We  are  quite  sure  that  no  respect 
whatever  would  be  paid  to  the  decisions  of  such  tribunals 
in  any  South  American  state,  in  Mexico,  in  China,  in 
Turkey,  in  Russia ;  and  that  even  those  of  Italy  or  Spain 
would  not  be  regarded  as  impartial.  This  is  the  difficulty, 
the  necessary  and  inevitable,  if  not  insuperable  difficulty, 
in  the  way  of  the  realization. of  Sir  Travers  Twiss's  proposal, 
and  he  fails  entirely  to  show  how  it  is  to  be  overcome." 

It  may  be  conceded,  we  think,  in  answer  to  this  Objection, 
that  none  other  than  a  mixed  tribunal  is  likely  to  satisfy 
objections  of  this  character,  but  we  see  no  insuperable 
difficulty  in  the  way  of  constructing  such  mixed  tribunals 
on  the  foundations  of  the  existing  consular  jurisdiction. 
It  would  be  necessary,  in  the  first  place,  that  the  constitu- 
tion of  the  tribunal  should  not  militate  against  a  cardinal 
principle  of  international  law,  that  **  the  defendant  should 
be  convened  before  his  own  judge."  The  same  principle 
is  embodied  as  regards  suits  for  torts  in  the  maxim : 
Actor  sequitur  forum  Ret.  This  principle  will  be  satisfied 
by  constituting  the  Consular  Court  of  the  defendant's 
nation  the  tribunal  before  which  he  must  be  arraigned,  if 
he  is  charged  with  any  neglect  of  the  rules  of  navigation, 
whereby  a  collision  has  been  brought  about  with  a  foreign 
vessel  on  the  high  seas.  The  Consul,  however,  of  the  nation, 
to  which  the  defendant  belongs,  ought  not  to  sit  alone.  He 
should  have  the  aid  of  one  legal  and  two  nautical  assessors, 
and  the  Consul  of  the  nation  to  which  the  complainant's  vessel 
belongs  should  be  the  fourth  assessor.  This  organization 
differs  materially  from  the  organization  of  the  Naval  Courts, 
constituted  under  the  provisions  of  **  The  Merchant  Shipping 
Act,  1854,"  but  those  Courts  were  strictly  Municipal  Courts 
for    the    investigation    of   questions    confined    to   British 
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interests.  The  precedent,  however,  is  valuable  as  regards 
the  jurisdiction  confided  by  Parliament  to  the  consular 
officer  of  the  Queen  in  foreign  countries.  It  is  unnecessary 
to  cite  any  authority  in  favour  of  the  Consul  having  the 
assistance  of  a  legal  assessor,  and  with  regard  to  nautical 
assessors  it  has  been  one  of  the  special  objects  of  the 
Reform  effected  in  the  procedure  of  English  Courts  of 
Justice  to  secure  to  the  High  Courts  of  Appeal  at  West- 
minster in  nautical  matters  the  power  of  calling  in  the  aid 
of  one  or  more  assessors  specially  qualified.  Thus,  in  the 
case  of  The  Dunkeld,  as  reported  in  the  Times  of  February  9, 
1876,  the  question  was  raised  for  the  first  time  before  the 
newly  constituted  Court  of  Appeal  in  Admiralty  matters, 
and  the  discussion  is  thus  reported :  "  On  the  opening  of 
the  Court  it  clearly  appeared  that  it  turned  entirely  on  a 
question  of  navigation,  as  it  was  contended  that  the  collision 
had  arisen  from  wrong  steering  on  one  side  or  the  other. 
Lord  Justice  James  observed  that  it  was  a  question  to  be 
determined  by  the  light  of  nautical  skill  and  experience ; 
and  Lord  Justice  Mellish  observed  that,  this  being  so,  it 
would  be  fitting  that  this  Court  should  have  the  assistance 
of  nautical  assessors,  as  the  Court  below,  and  as  the 
Judicial  Committee  of  the  Privy  Council  had.  Lord 
Justice  Baggallay  further  observed  that  it  was  expressly 
provided  by  the  Judicature  Act,  that  the  Court  ought 
to  have  the  advantage  of  such  assistance.  Counsel  on 
both  sides  assented,  and  accordingly  the  case  was 
adjourned  for  such  purpose."  No  higher  authority  can 
well  be  cited  than  the  above  case  in  support  of  the 
suggestion,  that  the  Consul  should  properly  have  the 
aid  of  nautical  assessors.  The  suggestion,  however,  as  to 
the  Consul  of  the  complainant's  nation  being  an  additional 
assessor  of  the  Court,  does  not  rest  upon  the  same  con- 
siderations of  fitness,  which  apply  to  nautical  assessors, 
namely,  by  reason  of  the  issue  involving  questions  of  nauti- 
cal skill  and  experience.     It  rests,  however,  on  other  con- 
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siderations  of  fitness,  namely,  by  reason  of  the  parties 
interested  in  the  question  being  persons  of  different  nation- 
alities. Our  ancestors  thought  it  right  in  the  time  of  our 
Plantagenet  kings,  that  in  trials  for  felony  or  misdemeanour 
in  our  Common  Law  Courts,  where  the  party  arraigned  was 
a  foreigner,  he  should  be  allowed  to  claim  a  jury  de  medietate 
lingua^  so  as  to  ensure  that  some  one  or  more  of  the  jury 
should  be  capable  of  understanding  the  language  of  the 
witnesses  produced  for  his  defence,  and  for  other  reasons 
of  a  cognate  character.  Modern  reforms  have  abolished 
the  jury  de  medietate  linguce  in  England,  and  inquisitions 
before  a  jury  have  long  since  fallen  into  desuetude  in  the 
Admiralty  Courts.  We  must  also  admit  that  the  cases  in 
the  Plantagenet  times  are  not  exactly  parallel.  But  a  com- 
plaint has  been  publicly  brought  against  the  High  Court  of 
Admiralty  of  England  in  the  present  day,  that  under  its 
procedure,  foreign  vessels  have  not  an  even  chance  against 
English  vessels  in  cases  of  collision.  Mr.  H.  H.  Meier, 
of  Bremen,  a  member  of  the  German  Reichstag,  and  the 
Chairman  of  the  North  German  Lloyd's,  took  occasion  at 
the  last  Conference  of  the  Association  for  the  Reform  and  Co- 
dification of  the  Law  of  Nations,  to  express  publicly  his 
dissatisfaction  with  the  present  practice  of  the  High  Court 
of  Admiralty  of  England,  on  the  ground  that  foreign 
mariners,  when  examined  and  cross-examined  in  Court  by 
means  of  an  interpreter,  are  at  a  great  disadvantage  as 
compared  with  witnesses  speaking  the  language,  in  which 
the  proceedings  of  the  Court  itself  are  conducted.  This 
objection  to  the  fairness  of  the  tribunal  may  not  be  practi- 
cally so  serious  as  it  may  sound  in  theory,  seeing  that  the 
nautical  assessors  by  whom  the  High  Court  of  Admiralty 
is  usually  assisted,  are  selected  from  an  experienced  body 
of  navigators,  who  are  not  liable  to  be  misled  in  their  appre- 
ciation of  nautical  facts  by  the  unskilfulness  of  an  inter- 
preter. It  is  not  sufficient,  however,  that  the  scales  of  justice 
should  be  evenly  balanced  in  an  International  Court  as  a 
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matter  of  fact,  where  it  may  be  possible  to  place  the  evenness 
of  the  balance  above  all  suspicion.  On  this  ground  we 
should  suggest,  that  the  Consul  of  the  complaining  party 
should  be  an  assessor  of  the  Consular  Court,  and  as  such, 
entitled  to  bring  to  the  attention  of  the  Court  any  involun- 
tary shortcomings  on  its  part  to  give  due  regard  to  the 
evidence  produced  on  the  part  of  the  complainant. 

We  forbear  to  go  into  further  details,  but  we  venture  to 
think  that  an  International  Court  of  the  character  above 
sketched  out,  will  be  more  likely  to  prove  acceptable  to  the 
civilised  nations  of  the  world  than  a  further  development  of 
a  system  of  Naval  Courts,  as  instituted  under  the  Merchant 
Shipping  Act,  1854,  and  amended  by  the  Merchant 
Shipping  Act  Amendment  Act  of  1855.  But  we  must  not 
omit  to  make  a  few  observations  about  the  necessity  of  a 
common  Law.  We  are  not  disposed  to  think  that  offences 
on  the  sea  can  reasonably  be  dealt  with  on  precisely  the 
same  principles  as  offences  on  the  land.  The  driver  of  a 
waggon  on  terra  firma  has  more  control  over  his  course  if  he 
meets  another  waggon,  than  the  oarsman  of  a  barge  on  the 
River  Thames  if  he  meets  another  barge.  There  is  some- 
thing in  the  navigation  of  vessels  on  the  high  seas,  ^^  quod 
pendeat  ex  insidiis  fortuncc ;''  and  if  it  be  found  expedient  to 
institute  International  Courts  to  punish  culpable  negligence 
in  not  observing  the  International  rules  of  navigation,  our 
own  Merchant  Shipping  Acts  have  set  us  an  example  in 
defining  the  offences  of  mariners  on  the  high  seas  and  in 
fixing  their  appropriate  punishments. 

But  after  all,  the  true  remedy  for  these  wholesale  sacri- 
fices of  human  life  by  the  collision  of  ships  is  not  to  be 
sought  for  in  new  and  enhanced  penal  enactments  against 
the  parties  in  charge  of  them.  The  bane  of  the  present  day 
is  the  excessive  speed  of  the  steam  vessel ;  the  antidote 
must  be  found  in  the  superior  safety  of  her  construction. 
It  has  been  recently  ascertained,  with  a  totally  different 
object  in  view,  that   iron  steam  vessels   may  be  without 
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difficulty  constructed  in  compartments  so  adjusted  that, 
although  a  compartment  may  be  so  sorely  wounded  as  to 
fill  completely  with  water,  the  buoyancy  of  the  other  com- 
partments  will  be  sufficient  to  keep  the  vessel  afloat.  It  is 
in  this  direction  that  the  attention  of  the  Board  of  Trade 
may  be  properly  directed,  so  that  after  a  certain  period  no 
sea-going  steam  vessel  should  obtain  a  certificate  as  a  sea- 
going passenger  steam  vessel  unless  she  be  divided  into 
water-tight  compartments.  The  various  Corporations  of 
Maritime  Assurance  may  also  co-operate  in  promoting  the 
building  of  iron  vessels  with  similar  compartments  for  the 
conveyance  of  goods,  by  reducing  the  rate  of  assurance  in 
the  case  of  vessels  so  constructed.  Of  two  things  we  may 
rest  assured,  that  iron  will  become  more  and  more  the 
ordinary  material  for  shipbuilding,  and  that  a  fast  vessel 
will  always  be  regarded  as  the  most,  brilliant  feather  in  the 
cap  of  the  shipbuilder.  The  last  discovery  has  been  the 
application  of  steel  (a  condition  of  iron)  to  shipbuilding 
under  circumstances,  which  have  enabled  a  steam  vessel  to 
attain  the  speed  of  twenty-five  knots  an  hour  on  the  waters 
of  the  Thames.  The  circumstances  however,  under  which 
such  vessels  shall  be  allowed  to  put  forth  all  their  speed, 
will  deserve  serious  attention  from  the  Governments  which 
think  it  fitting  to  employ  them.  Meanwhile,  there  can  be 
no  doubt  that  every  measure  which  tends  to  secure  a  more 
careful  observance  of  the  International  rules  of  navigation, 
tends  to  diminish  the  hazard  resulting  from  the  increased 
speed,  at  which  the  various  mail  steamers  traverse  the  ocean 
under  heavy  penalties  if  they  do  not  keep  their  time.  It  is 
for  England  to  set  an  example  to  other  nations  of  securing 
for  the  passengers  on  board  of  British  steamships  the 
greatest  possible  degree  of  safety  on  the  high  seas.  The 
risk  of  life  in  our  iron  steamships  need  not  be  greater  than 
it  was  formerly  when  only  wooden  ships  were  in  use,  and 
when  the  pen  of  the  Roman  satirist  described  the  condition 
of  those  who  ventured  on  the  high  seas  as  that  of  men  who 
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lived  within  a  few  fingers'  breadth  of  death  :  "  digitis  a 
fnorte  remotiy  aut  qtuituor  aut  septenty  si  sit  latissima  tcsda.'^  It 
should  be  the  triumph  of  modern  science  to  make  the  iron 
ship  safer  than  the  wooden  ship.  The  chances  are  at  present 
that  an  iron  ship,  not  built  in  water-tight  compartments, 
will  prove  to  be  little  more  than  an  iron  coffin  for  her 
passengers,  if  she  comes  into  collision  with  another  iron 
vessel  and  receives  the  blow  anywhere  else  than  on  her 
stem. 

Travers  Twiss. 
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XXTE  have  gained  a  new  acquisition.  The  press 
generally,  and  writers  of  the  usual  flow  of  "ad 
captandum"  publications  and  articles,  have  rung  the 
changes  on  the  phrases  "  our  new  colony,"  "  our  new 
dependency,**  neither  of  which  appears  to  us  to  be  either  an 
adequate  or  an  accurate  description  of  the  nature  of  our  * 
new  acquisition.  It  is  easier  indeed  to  say  what  Cyprus  is 
not,  than  what  Cyprus  is,  in  its  new  relation  to  the  Crown  of 
Great  Britain  and  Ireland.  It  is  not  a  fresh  gem  added  to 
the  Imperial  Crown,  for  in  so  far  as  it  may  be  worthy  of 
being  counted  a  gem,  it  is  still  a  gem  of  the  Padishah's 
Crown.  The  allegiance  of  the  Cypriots  has  not  been 
transferred  to  us,  but  we  have,  out  of  our  benevolent 
interest  in  alleviating  the  difficulties  of  our  Ottoman  brother 
and  ally,  undertaken  to  lighten  his  burden  of  Administrative 
Reform  by  relieving  him  of  the  labour  of  administering  the 
Government  and  collecting  the  revenue  of  the  island.  We 
have  started  a  newspaper,  and  are  organising  a  body  of  , 
native  police,  two  palladia  of   the   British    Constitution 
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without  which  our  rule  would  not  be  perfect.  The  new 
policemen,  it  appears,  are  "  Turkish,"  whatever  that  phrase 
may  mean  in  the  hands  of  Our  Special  Correspondent  in 
Cyprus,  and  they  take  an  oath  to  be  **  faithful  to  the  Queen 
of  England  in  Cyprus."  If  any  members  of  the  force  were 
to  take  a  vacation  and  go  to  Rhodes,  it  is  to  be  presumed 
that  they  might  conspire  against  the  **  Queen  of  England  in 
Cyprus"  without  breaking  their  Cypriot  oath.  What 
would  happen  if  the  Shadow  of  God  upon  Earth,  the  Com- 
mander of  the  Faithful,  were  to  order  these  **  Turkish  " 
policemen  in  Cyprus  to  break  the  oath  which  the  British 
High  Commissioner  has  administered  to  them,  on  their 
superior  allegiance  to  him  as  alike  their  Spiritual  and 
Temporal  Lord,  is  a  question  which  those  who  know 
Turkish  policemen  in  Turkey  proper  may  be  left  to  solve 
for  themselves.  Meanwhile,  British  traders,  British 
merchants  and  bankers,  and  British  speculators,  are  each 
and  all  anxious  to  share  in  the  spoils  of  this  gem  of  the 
Levantine  Sea.  They  have  hastened  to  the  spot,  regardless 
of  possible  malaria,  ready  with  many  a  plan  for  dredging 
this  harbour,  rebuilding  that  mole,  and  reviving  the  long 
extinct  commerce  of  the  island.  They  have  also  had  an 
eye  to  bringing  its  ancient  repute  for  mineral  wealth  once 
more  to  the  front.  But  their  ardour  is  abated,  their 
zealous  self-devotion  is  cooled  by  the  unpleasant  fact  which 
stares  them  in  the  face,  that  they  do  not  know  under  what 
law  they  are  living,  and  they  do  not  know  who  may  claim 
to  be  lord  of  the  mineral  treasures  which  they  had  proposed 
to  unlock  from  the  mountain  fastnesses  of  Cyprus  for  the 
benefit  of  Great  Britain  and  themselves.  This  is  reasonably 
felt  as  a  serious  drawback,  and  it  must  act  as  a  material 
check  upon  the  prosperity  of  our  new  acquisition.  We 
have  little  doubt  that  the  majority  of  those  who  either  went 
in  person  or  sent  representatives  to  open  branch  houses  in 
Cyprus,  assumed  that  where  the  British  flag  had  been 
hoisted  with  so  much  of  religious  and  political  ceremony, 
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guarded  by  Goorkhas  from  the  Himalayas,  and  blessed  by 
picturesque  Greek  priests,  there  British  law  would  hold 
undisputed  sway.  But  it  is  not  so,  as  the  would-be  com- 
mercial benefactors  of  Cyprus  have  discovered,  to  their  no 
small  dismay.  And  as  they  cannot  have  what  they  would, 
they  must  be  content  with  what  they  can  get,  only  they 
may  be  excused  if  they  press  for  the  earliest  possible  settle- 
ment of  their  present  most  undesirable  state  of  suspense 
and  blank  ignorance  as  to  what  is  law  in  Cyprus. 
It.  was  doubtless  an  unpleasant  surprise  to  many  of 
them  to  learn  that  they  were  under  Turkish  law;  as  to 
what  that  Turkish  law  might  have  in  store  for  them,  they 
have,  perhaps,  preferred  not  to  enquire  too  closely.  On 
paper,  we  believe,  it  will  be  found  that  our  would-be  colonists 
might  have  fared  worse.  But  the  difficulty  which  we  shall 
inevitably  experience  in  bringing  practice  into  the  necessary 
conformity  with  theory,  is  strikingly  exemplified  by  the  fact, 
that  even  under  the  so  recently  hoisted  and  profusely 
blessed  British  ensign,  the  old  inveterate,  apparently  ineradi- 
cable, Turkish  rejection  of  Christian  evidence  has  caused 
trouble  in  Cypriot  Courts  of  Law.  Will  it  be  possible,  with 
these  warnings  sounding  in  our  ears,  to  entrust  any  part  of 
the  administration  of  the  law  to  Mohammedan  MooUahs 
and  Cadis  ?  Or  will  it  not  be  found  more  expedient  to  con- 
stitute Courts  modelled  somewhat  after  the  Egyptian  plan, 
consisting  of  a  British  judge  with  native  Christian  assessors 
acquainted  with  the  text  of  the  Ottoman  Code  ?  For  this 
it  is,  no  doubt,  which  alone  has  the  force  of  law  in  Cyprus, 
and  this  it  is  which  our  Commissioners  and  Judges  will 
have  to  put  in  practice.  The  law  itself  appears  to  have 
obtained  the  general  approbation  of  Sir  Adrian  Dingli,  who 
was  sent  for  from  Malta  to  come  and  investigate  the  subject. 
It  has  since  been  reported  that  he  was  to  proceed  to  Con- 
stantinople to  lay  certain  suggestions  before  the  Porte,  cal- 
culated to  render  our  enforcement  of  the  law  more  bene- 
ficial to  the  people  for  whom  we  are  to  administer  it.     In 
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truth,  Ottoman  Law,  in  its  modern  codified  shape,  is  an 
outcome  of  the  veneer  of  European  polish  which  the  Turk 
has  been  unwillingly  obliged  to  accept  by  way  of  sop  to  the 
Western  Powers.  It  is,  as  far  as  it  goes,  a  good  thing  that 
any  such  codification  should  have  taken  place,  just  as  it  is 
a  good  thing,  as  far  as  it  goes,  that  an  Ottoman  Constitu- 
tion should  have  been  devised,  and  that  an  Ottoman  Parlia- 
ment should  have  sat,  however  limited  and  ineffectual  its 
attempts  at  reform.  For  no  student  of  the  Constitutional 
Law  and  History  of  Western  Europe  would  imagine  for  a 
moment,  that  any  people,  or  agglomeration  of  peoples,  long 
accustomed  to  despotic  and  theocratic  government,  could 
all  at  once  develop  into  constitutionally  governed  states, 
with  a  Western  respect  for  law  and  order.  These  things 
have  been  amongst  ourselves  the  silent  growth  of  centuries ; 
it  is  impossible  to  suppose  that  a  happy  family  of  Levantine 
Greeks,  Phanariots,  Armenians,  and  Ottoman  Turks,  can 
suddenly  become  truth-telling,  law-abiding  citizens,  either 
in  Eastern  Roumelia,  Constantinople,  Asia  Minor,  or 
Cyprus.  But  they  will,  we  may  well  believe,  have  the  best 
chance  of  settling  down  smoothly  and  rapidly  into  order- 
liness where  the  law  is  administered  and  the  taxes  are 
collected  by  a  Government  at  once  firm  and  impartial, 
which  can  be  trusted  to  do  justice  between  Mohammedan 
and  Christian  as  well  as  between  Mohammedans  in  their 
litigation  among  themselves.  Such  we  earnestly  hope  will 
be  the  character  of  the  Governments  to  be  formed  in  Bul- 
garia and  Eastern  Roumelia,  and  such  certainly  must  be 
the  character  of  our  own  administration  of  Cyprus,  if  we 
are  not  to  forfeit  our  self-respect,  and  deny  the  traditions  of 
our  past.  It  is  obvious  that  in  undertaking  to  enforce 
Turkish  law,  though  we  shall  be  sitting  as  Turkish  judges, 
we  could  yet  not  be  called  upon  to  adjudicate  between 
European  litigants,  or  to  punish  European  criminals, 
on  principles  repugnant  to  European  law  and  Christian 
morals.      Any  such  tares  must   be    at    once  sifted    and 
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laid  aside,  as  far  as  Cyprus  is  concerned.  Fortunately 
we  are  not  altogether  without  the  means  of  estimat- 
ing the  nature  of  the  law  which  we  are  thus  suddenly 
called  upon  to  administer.  In  the  last  "Annuaire  de 
Legislation  Etrang^re,"  published  by  the  Society  of 
Comparative  Legislation  in  Paris,  whose  valuable  works 
we  so  often  have  occasion  to  cite,  M.  Vitchen  Servicen,  an 
advocate  practising  at  Constantinople,  has  given  the 
two  books  of  the  Civil  Code  published  in  the  course  of 
1876,  and  the  Constitution  of  the  same  year.  The  two 
Books  which  appeared  in  1876,  deal,  the  one  with  Confes- 
sion (Aveu,  Icrar),  i.e.j  the  declaration  by  which  a  person 
recognises  that  a  third  party  has  rights  as  against  himself; 
and  the  other  with  Actions.  Another  Book,  of  which  a 
brief  but  interesting  account  is  given  by  M.  Georges  Dubois, 
Substitut  du  Procureur  G^n^ral  prds  la  Cour  d'Appel  de 
Paris,  in  one  of  the  Bulletins  of  the  Society  (July,  1876), 
deals  with  the  important  contract  of  hiring,  one  likely  to  be 
of  considerable  practical  interest  to  our  immigrants  in 
Cyprus.  That  the  subject  is  a  complicated  one,  may  be 
judged  from  the  fact  that  it  is  spread  over  no  less  than  two 
hundred  and  eight  articles  (404  to  611)  of  the  Civil  Code, 
of  which  it  forms  the  Second  Book.  It  is  divided  into 
eight  chapters,  comprising,  respectively,  the  general  dispo- 
sitions of  the  law,  the  conclusion  of  the  contract,  the  price, 
the  duration  of  the  contract,  the  right  of  dissolution 
(resolution),  the  subject-matter  of  the  contract,  the  rights 
and  duties  of  the  contracting  parties  after  the  contract,  and 
the  damages  to  which  it  may  give  rise. 

This  portion  of  the  Ottoman  Code  will,  to  all  appear- 
ance, require  some  slight  modification  for  the  purposes  of 
our  administration  in  C3Tprus,  inasmuch  as  it  is  drawn  up 
on  the  basis  of  the  Capitulations.  It  will  probably  be 
thought  best  that  the  powers  and  privileges  thereby 
accorded  to  the  Embassies,  should,  for  Cyprus,  be  trans- 
ferred  to  the  British  High  Commissioner,   or  his  repre- 

2 — 2 


20  LAW   IN   CYPRUS. 

sentative.      In  any  case,  it  will  be  necessary  to  take  such 
measures  as  will  best  obviate  the  confusion  which,  according 
to  M.  Dubois,  is  apt  to  reign  paramount  in  cases  where 
both  parties  are  foreigners.    These  cases  are  tried  by  the 
Consul  of   the    defendant's    country,  aided   by    assessors 
chosen   from  the   same   nationality,    and  the   Consul   in- 
variably,   we    are    told,    applies    the    law   of    his    Flag, 
not  the  lex  loci  contractus^  nor  yet  that  of  the  plaintiflf,  if  he 
be  of  a  different  nationality.   This  mode  of  rendering  justice 
produces,  it    would  seem,  the  most  grotesquely  different 
results.     For  instance,    to    take    an    example    from    our 
authority,  suppose  Primus,  a  Frenchman,  and  Secundus,  a 
British    subject,    combine    for    certain    Stock    Exchange 
operations  for  which  French  law  does  not  give  an  action. 
One  sues  the  other  for  payment  of  monies.     The  result  will 
be  entirely   opposite   according  as   Primus  or  Secundus  is 
plaintiff.     If  Primus  sues  Secundus^  the  case  will  be  brought 
before   the  British   Consul,  who  will   apply   English   law, 
without  troubling  himself  to  enquire  whether  the  particular 
operations  in   virtue  of  which  the  money  is   claimed  are 
lawful  either  by  French  law  or  the  law  of  the  country  in 
which   the  operations   were   agreed   upon.     In   this  case, 
Secundus  will  be  sentenced  to  pay  the  claim.     On  the  other 
hand,  if  it  is  Secundus  who  sues  Primus,  the  case  will  come 
before  the  French  Consul,  who  will  at  once  decree  the  claim 
null  and  void,  by  Art.   1965  of  the  French  Civil  Code.     It 
can  scarcely  be  supposed  that  our  merchants  will  desire  the 
continuance  of  such  a  state  of  things  in  the  Courts  of  Cyprus. 
Another  point  to  which,  no  doubt,  attention  will  speedily 
have  to  be  given  is  the  position  of  alien  owners  of  immove- 
ables in  the  Ottoman  Empire.  By  recent  Treaties,  foreigners 
are   allowed   to  hold   such  property,   but  as  regards  that 
property   they    are   assimilated    to    native-bom    subjects 
of   the    Porte.     We    are    quite    unable    to    see  anything 
that    justifies   us    in    believing  that    British    subjects  ac- 
quiring  real  property   in    Cyprus   will    be   in   any    other 
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position  than  this.     The  consequence  in  other  parts  of  the 
Ottoman  Empire  is,  that  all  real  actions  are  brought  before 
the  native  Courts,  and  that  the  parties  have  no  right  either 
to  the  intervention  of  the  Embassy  of  their  nationality,  or 
to  require  the  addition  to  the  Court  of  competent  foreign 
assessors.      The  Capitulations,  in  such  cases,  become  so 
much  waste  paper,  and  the  only  law  applied  is  Ottoman 
Law.     It  may  be  that  in  Cyprus  the  High  Commissioner 
might,   in   the   exercise  of  his  somewhat  mysterious  and 
ill-defined  powers,  order  such  cases  to  be  tried  only  before 
a  British  Civil  Commissioner,  sitting  with  native  assessors. 
But    on    the   other  hand.   His  Excellency  might  not  feel 
justified  in   doing  more   than   securing  the  presence  of  a 
British  Civil  Commissioner  as  assessor  to  the  native  judges, 
perhaps  with  power  to  have  the  case  referred  to  the  High 
Commissioner  on  any  doubtful  point.     But  in  any  case  we 
see  no  escape  from  the  necessity  of  treating  British  subjects 
and  other  foreign  immigrants  in  Cyprus  as  Ottoman  sub- 
jects, qiii  rights  over  real  property,  and  applying  Ottoman 
Law,    and    that  alone,   to   the  decision  of   cases  arising 
regarding  such  rights.     We  doubt  whether  this  was  in  the 
bond,  it  may  be  said.    Certainly,  we  do  not  suppose  that  the 
immigrants  thought  it  was ;  and  for  their  sakes,  as  well  as 
for  the  alleviation  of  the  otherwise  sufficiently  considerable 
difficulties  of  our  position  in  Cyprus,  we  should  be  glad  to 
think  we   were  mistaken.     The   question  is  an  eminently 
practical  one,  and  cannot  fail  to  come  to  the  surface  during 
the  ver>'  earliest  days  of  our  occupation  of  the  island.     It 
appears,  moreover,  from  the  account  given  by  the  Geneial 
Secretary  of  the  Society  of  Comparative  Legislation,  in  his 
review  of  this  portion   of  M.   Servicen's  work,   that   the 
Foreign  Embassies  are  not   at  one  with  the  Porte  on  the 
subject    of   the    contract    of    hiring.     For  instance,   says 
M.  Dubois,  suppose  the  owner  of  the  house  is  an  alien,  and 
his  tenant  does  not  pay  his  rent,  to  what  Court  is  the  owner 
to  apply  ?     If  the  tenant  is  an  Ottoman  subject,  the  native 
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Courts  must  be  invoked  ;  but  if  both  landlord  and  tenant 
are  aliens,  and  of  the  same  nationality,  the  question  arises 
whether  their  Consular  Court  is  not  the  proper  tribunal. 
Certain  Embassies,  and  notably  the  Italian,  says  M.  Dubois, 
decide  this  question  in  the  affirmative,  holding  actions  for 
payment  of  rent  not  to  be  real  actions,  and  consequently 
not  withdrawn  from  the  jurisdiction  of  the  Consular  Courts 
by  the  most  recent  conventions.    These  Embassies  adhere 
to  the  view  that  the  rule  should  be  recourse  to  the  Consular 
Court  of  the  defendant's  nationality,  and  that  recourse  to  the 
Ottoman  Courts  should  be  a  last  resort,  admissible  only  where 
it  cannot  be  avoided.     The  French  Embassy,  it  appears, 
considering   such   actions   to   be  real  actions,  admits  the 
Ottoman  claim.     It  will  be  very  desirable,  if  possible,  to 
avoid  causes  of  dissension  between  Foreign  Consulates  in 
Cyprus  and  our  Judicature  established  there.     What  will 
be  the  relations  between  this  Judicature  and  that  already 
existing  in  the  island,  it  may  be  difficult  from  the  point  of 
view    of  either   Ilitemational    or    Constitutional   Law  to 
decide,    under    the  altogether   singular  circumstances    in 
which  we  are  placed.     But  it  may  be  worth  while  to  note 
the   fact  that,   according  to   Ottoman    Law,   by   Art.   8i 
of  the   Constitution  of  1876,*  "  all  judges  named  in  con- 
formity with  the  special  law  regulating  those  matters,  and 
provided    with   a  patent  of  investiture   (berat),  are   irre- 
moveable.**     It  would  seem  to  follow  that  His  Excellency 
the  High  Commissioner  would  be  exceeding  his  (at  any 
rate  theoretical)  powers  if  he  were  to  proceed  to  remove 
the   Mohammedan  judge  who  is   stated  to  have   recently 
caused  difficulties     by    refusing    to    admit    Christians    to 
give  evidence  in  his  Court.     It  should  also  be  noted  that 
by    Art.    86    of    the    same    Constitution,    "  no    pressure 
(ing6rence)   may  be  brought   to  bear  upon  the   Courts." 

*  Cited  from  the  French  text  given  by  M.  Vitchen  Servicen  in  the  last 
'*  Annuaire  de  Legislation  Etrangdre.*'  Published  by  the  Society  of  Com- 
parative Legislation.     (Paris:  Cotillon.     1877.) 
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Hence  it  would  appear  doubtful  whether  our  High  Com- 
missioner has  the  legal  right  to  rebuke  the  Mohammedan 
zeal  or  bigotry  of  the  judge  in  question.     Of  course,  in 
these  remarks,  we  are  assuming  that  the  British  position  in 
Cyprus  is  that  of  Administrators  of  an  Ottoman  Govern- 
ment, in  accordance  with  the  laws  and  constitution  of  the 
Ottoman    Empire.      Whether     the     government    of    the 
Padishah  be  truly  that  of  a  "sick  man,"  whether  it  might 
not  be  possible  to  go  further,  and  to  say  that   it  is  the 
government,  so-called,  of  one  sick  unto  death,  are  questions 
beyond  our  province  in  the  present  endeavour  to  ascertain 
what  is,  or  may  be  supposed  to  be,  the  law  in  Cyprus. 
Equally,  of  course,  we  assume  that  it  is  not  as  administra- 
tors of  British  Law,  vice  Ottoman  Law  laid  on  the  shelf  for 
ever,  that  we  appear  in  Cyprus.     In  that  case,  it  would  be 
clear    enough    that    all    the    varied     complications    and 
subtleties,  all  the  moss  growing  on  the  old  wall  of  English 
Law,  and  rendering  Codification  so  difficult,  would  have 
full  sway  in  our  new  Levantine  acquisition.     And  then,  no 
doubt,  the  tables  would  be  somewhat  severely  turned  upon 
that  "  Graecia  mendax  "  which  has  exercised  the  minds  of 
some    of    our    newspaper    correspondents.      The     Greek 
merchant  or  trader,  presumably  well  versed  in  the  quips 
and  quirks  of  Ottoman  Law  would,  it  cannot  be  doubted, 
stare  blankly  enough  at  the  food  provided  for  his  intellectual 
assimilation  in  the  first  set  of  the  Law  Magazine  and  Review 
Digest  of  all  Reported  Cases  which  enterprising  Cypriot 
booksellers  would  at  once  see  the  necessity  of  providing. 
But  this  consummation,  however  much  some  of  the  recent 
immigrants   of  British  nationality   might    desire   it,    does 
not  appear  to  be   in    accordance    with   all    that   can   be 
learned    concerning    our     status    as     administrators    of 
the     Government    and    collectors    of    the     Revenue    in 
Cyprus.       How    we    are     to     perform     these     functions, 
indeed,  would  seem  to  be  already  traced  out  for  us  by  the 
Ottoman  Constitution,  and  not  to  have  required  any  Order 
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in  Council,  whatever  may  be  the  precise  value  of  that  mystic 
formula  under  the  circumstances.  By  Art.  io8  of  the  Con- 
stitution of  1876,  it  is  laid  down  that  "  the  administration 
of  the  provinces  shall  have  for  its  basis  the  principle  of 
decentralisation."  It  would  seem,  therefore,  that  neither 
Constantinople  nor  London  should  be  the  **  centre "  of 
Cypriot  Administration,  but  that  the  cry  of  **  Cyprus 
for  the  Cypriots  "  instead  of  having  about  it  any  suspicion 
of  Levantine  Fenianism,  would  be  quite  in  accordance 
with  the  most  orthodox  Ottoman  Constitutionalism.  And 
on  this  principle  it  would  certainly  appear  that  there  was 
constitutional  ground  for  the  cry  '*  Crete  for  the  Cretans," 
only,  perhaps,  those  who  may  from  time  to  time  be  the  wire- 
pullers at  the  Sublime  Porte,  might  not  care  to  see  the 
Constitution  carried  out  in  practice  with  such  literal  faith- 
fulness. Indeed,  the  more  we  study  the  celebrated  Consti- 
tution of  1876,  the  more  we  are  impressed  with  the  feeling 
that  the  framers  or  advisers  of  that  Reform  Bill  of  the 
Ottoman  Empire  were  playing  consciously  or  unconsciously 
with  edged  tools.  To  a  certain  extent,  the  discovery  that 
this  was  the  case,  may  have  been  one  of  the  reasons  of  the 
rapidity  with  which  the  Constitution  was  **  burked  "  almost 
before  it  had  got  into  working  order.  That  it  contains 
within  it  valuable  elements  for  the  necessary  work  of  edu- 
cating the  subject  races  of  the  heterogeneous  Ottoman 
Empire  in  the  art  of  self-government,  cannot,  we  think,  be 
denied  by  any  impartial  student  of  its  provisions;  but  if 
history  has  any  lessons  to  teach  us,  one  of  the  most 
striking  is  the  incongruity  between  Mohammedanism 
and  Constitutional  Government.  Midhat  Pacha's  Consti- 
tution was  therefore  felt  to  be  more  than  a  Reform ; 
it  was  perceived  by  many  to  be,  from  the  old  Turkish 
and  orthodox  Mohammedan  point  of  view,  a  Revolution. 
In  saying  this,  we  do  not  for  a  moment  doubt  that  the 
Statesman  whose  name  is  inseparably  connected  with  that 
great,  though  hitherto,  imperfect  work,  believed  that  this 


LAW   IN   CYPRUS.  25 

Revolution  was  necessary  to  the  salvation  of  the  Ottoman 
Empire,  and  that  it  ought,  at  any  cost,  to  be  attempted. 
The  mere  arriving  at  such  a  conviction  was  itself  a  great 
stride  away  from  the  old,  bad,  traditions  of  the  Turkish 
occupant  of  the  Throne  of  Cpnstantine  the  Great  and 
Constantine  Palaeologus.  Whether  a  Constitution,  as 
such,  can  ever,  even  imperfectly,  be  worked  successfully 
either  in  the  European  or  Asiatic  dominions  remaining 
under  the  Sceptre  of  the  Shadow  of  God  upon  Earth, 
is  a  question  which  the  future  alone  can  answer.  That 
such  an  experiment  would  have  the  best  chance  of  success 
if  carried  out  by  Christian  administrators  foreign  to  the 
soil,  and  strangers  to  its  Palace  intrigues,  and  its  acknow- 
ledged official  corruption,  we  are  quite  willing  to  admit. 
How  this  is  to  be  done  consistently  with  maintaining 
"  the  integrity  of  the  Ottbman  Empire,"  and  under  reserve 
of  the  local  allegiance  to  the  Sublime  Porte,  by  foreigners 
who  must  be  Ottoman  governors,  administering  Ottoman 
law  among  a  mixed  population  of  Levantine  Christians 
and  Mohammedans,  through  officers  principally  British,  is 
a  riddle  too  dark  for  us  to  read — a  problem  too  hard  for 
us  to  solve. 

But  to  Her  Britannic  Majesty's  Government  the  Cyprus 
problem  would  appear  to  present  no  such  difficulties  as  we 
experience,  endeavouring,  as  we  do,  to  look  at  it  from  a 
purely  juridical  point  of  view.  We  have  had  an  "  Order  in 
Council,*'  given  at  the  Court  at  Balmoral,  reciting  the 
expediency  of  making  **  provision  for  the  exercise  of 
the  power  and  jurisdiction  vested  by  treaty  in  Her 
Majesty  the  Queen  in  and  over  the  island  of  Cyprus  ;  "  and 
proceeding  to  declare  that  Her  Majesty,  "by  virtue  of  the 
powers  in  this  behalf  by  the  Foreign  Jurisdiction  Acts, 
1843  to  1878,  or  otherwise  in  her  vested,  is  pleased  by  and 
with  the  advice  of  Her  Privy  Council,  to  order,  and  it  is 
ordered,*'  &c.  Of  the  orders  following  this  preamble,  the 
pith    seems  to   lie   in  the    constitution  of   a   Legislative 
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Council,  which,  curiously  enough,  is  created  in  far  fewer 
words  than  are  allotted  to  the  High  Commissioner's 
"  official  seal."  Of  the  powers  in  virtue  of  which  both  the 
"  official  seal "  and  the  "  Legislative  Council "  of  Cyprus 
are  created,  we  cannot  but  think,  failing  adequate  informa- 
tion in  the  text  of  the  order  itself,  that  the  pith  is  to 
be  found  in  the  somewhat  vague  source,  "otherwise," 
appended  to  the  mention  of  the  Foreign  Jurisdiction  Acts. 
For,  it  being  a  principle  of  International  Law  that  all 
States  are  equal  and  sovereign,  no  such  Acts  as  those 
cited  could  or  did  pretend  to  give  Her  Britannic  Majesty 
jurisdiction  within  the  dominions  of  a  foreign  State,  over 
the  subjects  of  a  foreign  State,  such  as  the  Cypriots  are. 
And  Cyprus  is  clearly  still,  in  the  eye  of  International  Law, 
a  portion  of  the  Ottoman  Empire ;  else  it  would  be  un- 
necessary to  invoke  any  "  Foreign  Jurisdiction  Acts."  But 
how,  then,  is  the  British  Government  to  legislate  for  a 
portion  of  the  dominions  of  a  friendly  sovereign  ?  And  why 
should  fresh  legislation  be  undertaken  when  there  is  already 
in  existence,  under  the  Ottoman  Constitution  of  1876,  a 
special  law  for  the  administration  of  the  Provinces  ?  The 
British  flag  in  Cyprus  is  the  flag  of  the  administrator; 
but,  ex  hypothesis  he  is  an  Ottoman  administrator.  The 
"  Order  in  Council "  of  the  14th  September,  1878, 
constitutes  in  Cyprus  a  Legislative  Council,  with  whose 
"advice"  the  High  Commissioner  is  to  "make  all  such  Laws 
and  Ordinances  as  may  from  time  to  time  be  necessary  for 
the  peace,  order,  and  good  government  of  the  said  island." 
But  it  has  already  been  laid  down  by  Art.  109  of  the 
Ottoman  Constitution  that  "  a  Special  Law  shall  regulate 
on  the  broadest  basis  the  election  of  the  Administrative 
Councils  of  the  Provinces  (Vilaiet),  Districts  (Sandjak), 
and  Cantons  (Caza),  as  well  as  of  the  General  Council 
which  is  to  assemble  annually  in  the  chief  town  of  each 
Province."  By  Art.  no,  the  powers  of  the  General 
Administrative  Council  are  thus  defined ;  they  embrace, 
"  the  power  of  deliberating  on  matters  of  public  utility, 
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such  as  the  creation  of  means  of  communication,  the 
organisation  of  Agricultural  Credit  Banks  *  (Caisses  de 
Credit  Agricole),  the  development  of  industry,  commerce, 
and  agriculture,  and  the  spreading  of  public  instruction/* 
With  regard  to  one  very  important  factor  in  the  condition 
of  the  populations  under  Ottoman  rule,  the  Provincial 
General  Council  is  unfortunately  very  restricted  in  its 
powers.  The  Article  (no)  from  which  we  have  already 
cited,  goes  on  to  enumerate  among  those  powers,  "the 
right  to  bring  complaints  before  the  competent  authority 
in  order  to  obtain  the  redress  of  acts  done  in  contravention 
of  laws  and  regulations,  either  in  the  assessment  or 
gathering  of  taxes,  or  in  any  other  matters."  Hitherto,  of 
course,  this  right  of  complaint  by  the  Council  General  to 
the  competent  authorities  has  meant  a  report  sent  up  by 
some  daring  Council  to  Constantinople,  and  the  receipt  of 
some  stereotyped  official  formula,  if  anything,  to  the  effect 
that  the  complaint  forwarded  by  the  Council  had  been  "  laid 
before  the  proper  authority." 

There  is  nothing  to  show  whether  the  existing  "  paper  " 
organisation  of  the  provinces  of  the  Ottoman  Empire  is  to 
be  respected  and  carried  into  effect  by  the  British  High 
Commissioner.  If  it  is,  we  presume  that  he  will  become  the 
"  proper  authority "  to  whom  the  General  Council  in  the 
Province  of  Cyprus  will  in  future  present  any  complaints. 
Besides  the  General  Council,  however,  provision  is  made 
for  Cantonal  and  Municipal  Councils,  the  former  of  which 
is  charged  with  the  administration  of  the  revenues  of  its 
community  arising  from  church  lands  and  pious  bequests 
(Vakouf),  charitable  bequests,  and  orphan  funds.  The 
Cantonal  Councils  appear  from  the  text  of  the  Constitution 
to  be  intended  as  confessional  bodies,  administering  the 

*  The  necessity  for  such  institutions  has  been  urged  by  British  coires- 
pendents  from  Cyprus,  who  were  apparently  unaware  that  powers  had  existed 
for  them  on  paper,  under  the  Ottoman  Constitution,  since  1876.  We  fear 
this  is  but  a  typical  example  of  the  fate  of  paper  legislation  throughout  the 
Ottonuui  Empire. 
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revenues  of  their  respective  religions.  Thus  Mohammedan 
Councils  would  administer  Mohammedan  revenues, 
"Orthodox"  Councils  those  of  the  "Orthodox/*  Jewish 
those  of  the  Jews,  &c.  It  would  seem  that  in  accordance 
with  this  provision,  British  Cantonal  Councils  ought  to 
be  created  as  soon  as  there  are  any  British  church  lands, 
or  charitable  funds,  the  revenues  of  which  require  to  be 
administered.  On  Municipal  Councils  very  little  is  said  in- 
Art,  iia,  but  the  principle  is  distinctly  laid  down  that 
"  municipal  affairs  are  to  be  administered,  both  in  Con- 
stantinople and  in  the  Provinces,  by  Elective  Municipal 
Councils."  The  organisation  and  powers  of  these 
Councils,  it  is  stated,  are  to  be  "  fully  determined  by  a 
special  law."  Whether  this  law  has  yet  been  passed  we 
are  not  at  the  present  moment  informed. 

On  the  assumption  that  it  is  the  Law  of  the  Ottoman 
Empire  which  the  British  Administrator  of  the  Government 
of  Cyprus  will  have  to  administer,  it  should  be  noticed 
that  by  Art.  117  of  the  Constitution,  the  interpretation  of  the 
Laws  of  the  Empire  belongs  to  the  following  authorities  : 
"  In  the  case  of  Penal  Law,  to  the  Court  of  Cassation  ;  in 
the  case  of  Administrative  Law,  to  the  Council  of  State; 
in  the  case  of  the  provisions  of  the  Constitution,  to  the 
Senate."  It  is  difficult  to  see  how  the  British  Adminis- 
trators are  to  escape  from  the  necessity  for  carrying  out 
this  elaborately-arranged  and  carefully-graduated  system  of 
Appeals  to  the  various  authorities  at  Constantinople.  If 
the  system  is  carried  out,  we  can  scarcely  suppose  that  it 
will  be  conducive  either  to  cheap  or  speedy  justice — two 
cries  very  much  in  vogue  in  the  present  day.  If  it  is  not 
carried  out,  then  the  High  Commissioner  must  be  either 
mero  motu^  or  "  in  virtue  of  the  Foreign  Jurisdiction  Acts," 
or  **  otherwise,"  constituted  into  a  Final  Court  of  Appeal 
in  his  own  most  excellent  person,  a  dignity -which  may 
indeed  exalt  his  position,  but  which  can  hardly  fail  to  make 
his  head  lie  as  uneasy  as  though  it  wore  a  crown.  It  has 
been  asked,  and  not  without  serious  reason,  "  Who  are  Her 


LAW   IN    CYPRUS.  29 

Majesty's  subjects  in  Cyprus  ?"     The  question  is  a  serious 
one,  whether  from  the  point  of  view  of  Constitutional  or  of 
International  Law  ;  and  it  was  well  worthy  of  being  put  by 
one  who  had  held  the  exalted  office  of  Lord  High  Chan- 
cellor of  England.    We  must  confess  that  we  do  not  think 
Lord  Selborne*s  question  has  yet  been  answered.     We  read 
in  the  daily  press  many  ambiguous  and   even  conflicting 
statements  as  to  the  British  position  in  Cyprus.     We  are 
told  that  we  "occupy  it  as  a  friendly  power,"  though  it  may 
be  questioned  how  far  such  **  occupation  '*  would  be  likely 
in  most  cases  to  cement  the  friendship  of  the  **  occupying  ** 
and   "  occupied "   Powers.     We   are   also  told,   and   that 
with  most  patent  truthfulness,  that   harm  is  being  done 
by    the    "  uncertain    position    occupied    by   the    English 
Government  towards  the    Sultan   and   the   Porte.'*      We 
can  well  believe  that  such  is  the  case,  but  it  is  easier  to 
state  the  difficulty  than  to  suggest  the  solution.     Who  is 
the  owner  of  the  waste  lands  of  Cyprus  ?     Is  it  the  State, 
and  if  so,  what  State  ?     Is  it  Great  Britain,  or  the  Ottoman 
Porte  ?     Has  the  Sultan  any  private  property  in  the  island, 
whether  of  ancient  right,  or  by  modern  acquisition,  and  in 
either  case  is  such  property  Crown  land,  or  the  Sultan's 
personal  property  ?     If  the  latter,  is  it  subject  to  taxation  ? 
We  have  already  pointed  out  possible  difficulties  regarding 
the  allegiance  of  our  new  island  police  force.    They  are  a 
part  of  the  illustration  of  the  difficulties  involved  in  the 
question  :   "  Who  are  Her  Majesty's  subjects  in  Cyprus  ?  " 
The  question  of  the  waste  lands  is  one  of  great  importance 
as  regards  the  development  of  the  mineral  wealth  of  the 
island,  which  has  been  so  loudly  vaunted.     If  this  wealth 
belongs  to  the  lord  of  the  soil,  it  is  all  important  to  know 
cujus  est  solum.    In  the  early  days  of  Her  Majesty's  Adminis- 
trator, now  named  High  Commissioner,  there  was  a  curious 
piece  of  news  wafted  to  English  shores  to  the  effect  that, 
His  Excellency  had  issued  a  regulation  forbidding  persons  to 
land  in  Cyprus  without  a  passport ;  and  in  addition,  if  we 
mistake  not,  a  personal  recommendation  from  two  house- 
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holders  in  the  island.  And  there  was  no  hint  given  that 
this  regulation  was  not  to  apply  to,  British  subjects.  But 
whether  or  no  it  applied  to  our  own  countrymen,  we 
should  like  to  know  under  what  "  otherwise "  the  gallant 
Administrator  could  shelter  his  requirement  of  the  pro- 
duction of  passports  and  recommendations  of  Cypriot 
householders  from  any  persons,  whether  British  subjects  or 
the  subjects  of  foreign  Governments,  as  a  condition  precedent 
for  landing  in  Cyprus.  And  we  should  like  to  know  whose 
passports  they  were  to  exhibit,  and  where  the  visas  were  to 
be  obtained.  We  do  not,  of  course,  for  a  moment  suppose 
that  His  Excellency,  in  taking  what  he  doubtless  believed  to 
be  necessary  precautions  to  protect  the  island  of  Cyprus  from 
an  influx  of  presumable  adventurers,  imagined  himself  to  be 
exceeding  his  extraordinary,  but  at  that  period,  very  vague 
powers.  We  only  submit  that  such  high-handed  action,  if 
it  had  any  constitutional  ground  at  all,  must  have  rested 
upon  an  Ottoman  not  a  British  basis,  since  passports  are 
not  required  from  persons  landing  in  any  portion  of  the 
British  dominions.  For  all  we  know  to  the  contrary, 
indeed,  this  regulation  [may  still  be  in  force.*  But  we 
imagine  that  the  Legislative  Council  would  now  have,  or 
invent,  power  to  advise  the  High  Commissioner  whether  he 
would  be  justified  in  continuing  to  exact  this  requirement. 
In  our  eyes  it  goes  far  to  prove  that  the  Administrator  was 
consciously  treating  Cyprus  as  Ottoman  soil.  Who,  then, 
we  may  well  enquire,  are  Her  Majesty's  subjects  in  the 
island,  and  what  is  their  status  there  ?  We  believe  it  will 
be  found,  at  any  rate  until  some  fresh  Convention  is  con- 
cluded, or  some  explanatory  rider  is  added  to  the  existing 

•  Some  '*  authority "  in  Cyprus,  though  it  is  not  clearly  stated  which, 
evidently  still  assumes  to  be  clothed  with  very  arbitrary  powers  of  imprison- 
ment. If  the  conduct  pursued,  according  to  the  Daily  News  of  zoth  October, 
towards  Sig.  Cesnola,  brother  of  the  late  American  Consul,  General  Count 
Cesnola  di  Palma,  be  generally  pursued  towards  persons  landing  there,  Cyprus 
and  its  reputed  wealth  will  be  very  much  at  a  discount,  and  our  foreign  friends, 
whether  in  Italy  or  the  United  States,  will  receive  quite  a  new  light  on  our 
attachment  to  Constitutional  Principles. 
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Convention,  that  Her  Majesty's  subjects  in  Cyprus  are  the 
same  persons  who  weuld  be  Her  Majesty's  subjects  in  France, 
Germany,  or  Italy,  or  any  other  European  country.  That 
is  to  say,  any  natural-born  or  naturalised  British  subjects, 
travelling  or  commorant  in  the  island,  who  are,  qiid  British 
subjects,  aliens  in  Cyprus,  which  is  Ottoman  soil ;  subject, 
however,  to  the  very  important  limitation  that  if  such 
persons  acquire  landed  property  in  Cyprus,  they  become 
for  such  property  Ottoman  subjects  in  the  eyes  of  the  law. 
And  the  Law  of  Cyprus  is  the  Law  of  the  Ottoman  Empire. 
"  There  is  no  God  but  God,  and  Mohammed  is  the  Prophet 
of  God."  "  Whosoever  foUoweth  any  other  religion  than 
Islam,  it  shall  not  be  accepted  of  him,  and  in  the  next 
life  he  shall  be  of  those  who  perish."  Which  is  a  comfort- 
able doctrine  provided  by  the  Suras  for  the  British  Adminis- 
trators of  the  Government  of  Cyprus. 


III.— THE   NEW   CRIMINAL   CODE. 

Ignoraniia  juris  non  excusat.  "  Everyone  is  presumed  to 
know  the  law."  These  are  maxims  the  expediency  of 
which  must  be  generally  conceded,  for  were  it  otherwise 
the  administration  of  justice  would  be  next  to  impractic- 
able. If  ignorance  of  the  law  were  admitted  as  a  ground  of 
exculpation,  it  would  be  set  up  as  a  defence  in  every  case, 
and  the  Courts  would  be  called  upon  to  decide  questions 
which  it  were  next  to  impossible  to  solve.  A  knowledge 
therefore,  more  especially,  of  that  department  of  jurispru- 
dence which  deals  with  the  nature,  varieties,  and  degrees  of 
crime,  and  assigns  to  it  its  appropriate  penalty,  is  primarily 
essential  to  every  individual  in  a  State.  But,  it  may 
fairly  be  asked,  how  far  the  presumption  that  "  everyone  is 
supposed  to  know  the  law,"  accords  with  the  truth.  Does 
there  exist  any  plain  and  simple  statement  of  the  law  which 
is  readily  accessible  to  the  masses  ?     Is  it  contained  in  any 
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authoritative  treatise  which  is  within  the  reach  and  com- 
prehension of  the  humble  and  the  unlearned  ?  Unhap- 
pily none  but  a  discouraging  answer  can  be  given  to  these 
inquiries.  The  law  lies  embedded  and  concealed  in  a 
measureless  heap  of  cases  and  legislative  enactments ;  the 
one,  deciding  isolated  points  as  they  happened  to  arise,  the 
other,  ill-arranged  and  unsystematic,  passed  at  different 
times,  written  in  different  styles,  intended  for  different  pur- 
poses, and  finally  consolidated  into  a  small  number  of 
statutes  faithfully  presei*ving  the  confusion  of  the  materials 
out  of  which  they  were  fashioned.  To  find  out  the  law 
relating  to  any  given  offence,  one  has  frequently  to  hunt 
and  chase  it  through  a  multitude  of  statutes,  law  reports, 
and  unauthorised  legal  text-books.  In  consequence  of  its 
present  chaotic  state,  the  inconvenience  attending  its 
administration  is  immense.  Owing  to  this  cause  our  Judges 
apply  rules  and  principles  timidly.  Justices  of  the  Peace, 
who  are  not  professional  lawyers,  prove  themselves  incom- 
petent to  perform  the  delicate  process  of  extracting  prin- 
ciples from  decided  cases.  They  are  unable  to  grapple 
with  the  difficulties  arising  from  the  language,  form,  multi- 
tude, and  dispersedness  of  statutory  provisions,  and  from 
the  obscurity  of  the  rules  by  which  these  provisions  are  con- 
strued. The  maze  of  statutes  and  authorities  naturally 
leads  to  piece-meal  legislation,  and  alterations  are  effected 
in  the  existing  law  without  having  regard  to  the  entire  legal 
system.  If,  however,  the  Courts  and  the  Legislature  suffer 
from  the  legal  machinery  being  out  of  gear,  a  fortiori  its 
diflfuseness  and  intricacy  must  weigh  with  greater  hardship 
upon  the  community  at  large.  There  is  no  disguising  the 
fact  that  scarce  any,  save  professional  lawyers,  have  a 
knowledge  of  the  criminal  law,  although  all  must  of  neces- 
sity be  bound  by  it. 

Various  are  the  remedies  that  have  been  suggested  to 
remove  this  standing  reproach,  but  up  to  the  present 
moment  no  effectual  means  have  been  adopted  to  wrest  the 
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law  from  its  hiding  places.  There  seems  to  be  on  the 
whole  a  preponderance  of  opinion  in  favour  of  a  Code 
which  shall  embody  in  abstract,  adequate,  and  unambiguous 
phraseology  the  practical  results  of  all  the  learning  con- 
tained in  the  statutes  and  judicial  decisions.  This  concep- 
tion of  a  Code  is  a  creature  of  modern  civilization,  for, 
although  in  ancient  times  every  collection  of  laws  promul- 
gated by  the  Legislature  was  thus  designated,  instances  of 
a  Code  in  the  modern  acceptation  of  the  term  cannot  be 
traced  back  further  than  the  middle  of  the  last  century. 
Of  all  the  ancient  systems  of  law  the  sole  example  which 
may  be  regarded  as  an  approach  to  the  idea  of  a  Code  as 
we  understand  it  is  that  of  Justinian.  In  recent  times, 
however,  the  demand  for  a  complete  and  systematic  re- 
expression  of  existing  law  has  manifested  itself  in  all  the 
principal  European  countries  save  phlegmatic  England. 
To  comply  with  this  requirement  Prussia  provided  herself 
with  a  Code  in  1747,  Austria  and  France  simultaneously  in 
1753,  Russia  in  1767,  and  subsequently  even  our  Colonies 
have  set  us  an  example  in  this  respect.  Our  statesmen 
have  hitherto  treated  the  question  of  Codification  with 
stolid  indifference,  if  not  with  stubborn  opposition,  but  a 
change  has  now  come  o*er  the  spirit  of  their  counsels,  and, 
as  if  to  make  amends  for  former  apathy,  it  has  been 
reserved  for  a  Conservative  Attorney- General  during  the 
past  Session  to  bring  in  a  Bill,  which,  besides  covering 
the  whole  field  of  Indictable  Offences,*  imports  a  series 

*  This  measure  we  are  informed  is  but  a  first  instalment — an  experiment. 
Hence  offences  punishable  on  summary  conviction  have  been  omitted,  like- 
wise those  created  as  sanctions  for  the  infringement  of  special  provisions  of 
certain  Acts,  which,  in  order  to  render  them  intelligible,  would  have  necessi- 
tated the  re-enactment  in  extenso  of  the  statutes  themselves,  thereby  increasing 
the  bulk  of  the  Bill  to  an  enormous  extent.  For  this  reason,  and  to  prevent 
confusion,  those  Acts  which  constitute  the  repetition  of  an  offence  punishable 
on  summary  conviction  sm  indictable  offence,  have  been  excluded.  With 
these  exceptions,  every  indictable  offence  of  practical  importance  is  to  be 
found  within  its  pages. 

3 
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of  reforms  which  will  be  deemed  nothing  short  of  revolu- 
tionary. 

The  construction  of  a  Code  is  a  task  of  considerable 
magnitude.  No  one  save  a  consummate  lawyer  is  capable 
of  reducing  the  bulk  of  the  law  and  of  simplifying  its 
mechanism  ;  nor  will  a  mere  acquaintance  with  the  actual 
details  of  the  system,  however  extensive  and  accurate, 
suffice.  He  who  would  attempt  the  enterprise  with  any 
chance  of  success  must  possess  no  ordinary  powers  of 
synthesis  and  analysis.  He  must  be  able  to  retain  within 
his  mental  grasp  the  entire  system  in  all  its  ramifica- 
tions. Not  only  is  an  intimate  knowledge  of  the  law 
viewed  as  an  organic  whole  requisite,  but  an  aptitude 
for  co-ordination  and  correlation  is  equally  essential. 
He  must  also  be  endowed  with  discrimination  and  sound 
judgment  to  make  a  prudent  selection  between  conflicting 
statutory  provisions  or  judicial  statements,  and  after 
the  labour  of  sifting  the  gold  from  the  dross  has  been 
accomplished  he  must  bring  to  the  undertaking  a  rare  com- 
bination of  talents  in  order  to  fuse  as  in  a  crucible,  recast 
in  a  new  mould,  and  reproduce  the  substance  of  the  law  in 
language  at  once  concise  and  intelligible. 

It  is  no  mere  idle  form  of  words  to  say  that  the  Govern- 
ment has  discovered  in  Sir  James  Fitzjames  Stephen  an 
intellect  possessing  all  these  qualifications.  As  part  pro- 
jector of  the  Indian  Code,  the  working  of  which  has  been 
attended  with  the  most  satisfactory  results,  and  as  author 
of  a  Digest  of  the  Criminal  Law,  not  to  mention  several 
other  important  contributions  to  this  branch  of  Juris- 
prudence, Sir  Fitzjames  Stephen  has  proved  his  skill  in 
simplifying,  condensing,  and  amending  the  Criminal  Law. 
He  has  laid  the  foundations  and  erected  the  scaffolding 
whereon  the  reconstruction  of  our  law  can  safely  rest,  and 
it  was  in  recognition  of  these  distinguished  services  that 
the  Law  Officers  of  the  Crown  were  induced  to  entrust  to 
him  the  preparation  of  the  measure  presented  to  Parlia- 
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ment.  That  the  work  undertaken  by  this  eminent  jurist 
was  a  labour  of  love  may  be  concluded  from  the  following 
excerpt  written  so  recently  as  December  last. 

**  Upon  the  subject  of  the  codification  of  the  criminal 
law  I  have  hardly  anything  to  add  to  what  I  have  said  on 
many  occasions.  I  believe  that  it  lies  at  the  root  of  all 
real  reform  on  the  subject-  Until  the  definitions  of  crimes, 
the  punishments  appointed  for  them,  and  the  manner  in 
which  proceedings  for  their  punishment  are  to  be  conducted, 
are  placed  before  the  public  in  a  plain,  systematic,  author- 
itative manner,  hardly  any  one  will  know  what  the  criminal 
law  really  is,  and  all  attempts  at  its  improvement  will  of 
necessity  be  feeble  and  unconnected,  and  in  many  instances 
productive  of  more  harm  than  good."* 

The  above  quotation  faithfully  indicates  the  scope  of  the 
Bill,  but  the  process  by  which  it  is  to  be  put  into  operation 
can  only  be  learned  after  a  careful  examination  of  its 
provisions.  The  space  at  our  disposal  will  not  admit  of 
a  detailed  analysis  of  them  here,  and  it  is  therefore  merely 
intended  to  enter  upon  a  cursory  survey  of  those  of  its 
prominent  characteristics  which  are  calculated  to  arrest 
public  attention.  The  Code  consists  of  425  sections 
grouped  under  seven  headings,  the  first  of  which  is 
preliminary  and  miscellaneous,  and  the  last  exclusively 
occupied  with  procedure,  whilst  crimes  are  classified  in 
the  following  manner : — 

1.  Offences  against  public  order,  internal  and  external. 

2.  Offences  by  and  against  public  officers,  and  against 
the  administration  of  justice. 

3.  Acts  injurious  to  the  public  generally. 

4.  Offences  against  the  person,  the  conjugal  and  parental 
rights,  and  the  reputation  of  individuals. 

5.  Offences  against  rights  of  property  or  rights  arising 
out  of  contracts. 

First  and  foremost  among  the  changes  incorporated  into 

•  Thi  Ninttggnth  Ctniury^  No.  10,  p.  737. 
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the  Bill,  is  the  suppression  of  two  time-honoured  terms, 
together  with  all  the  learned  lore  attaching  thereto. 
Blackletter  lawyers  perusing  its  index  will  sigh  in  vain  for 
the  familiar  expressions.  Felonies  and  Misdemeanours, 
words  which  conjure  up  a  host  of  memories  associated 
with  a  life-long  study  of  the  law.  To  their  discomfiture 
they  will  soon  discover  that  these  two  great  classes  of  crime 
have  been  stripped  of  every  distinguishing  feature,  and  that 
the  ancient  distribution  of  offences  into  Treasons,  Felonies 
and  Misdemeanours  has  become  merged  in  that  of  "Indict- 
able Offences."  Time  was  when  Misdemeanours  were 
of  a  trivial  and  unimportant  character  in  comparison  with 
Felonies,  which  usually  involved  the  penalty  of  death,  but 
neither  as  regards  their  relative  turpitude,  nor  the  punish- 
ments assigned  to  them,  has  the  distinction  been  rigorously 
maintained..  A  classification  which  makes  theft  or  bigamy 
a  Felony,  whilst  offences  if  anything  more  heinous,  e,g.^ 
perjury  and  conspiracy  to  murder  are  placed  under  the 
denomination  of  Misdemeanours,  is  entitled  to  scant  venera- 
tion at  the  hands  of  those  whose  aim  it  is  to  render  the  law 
logical.  Little  regret  is  likely  to  be  evinced  at  this  altera- 
tion except  by  sticklers  for  what  is  antiquated,  who  will 
descry  in  the  proposed  re-arrangement  a  wholesale  demoli- 
tion of  legal  monuments.  They  will  tell  us  that  in  the 
anxiety  for  uniformity,  the  codifier  has  been  tempted  into 
indiscriminate  innovation  which  will  be  productive  of  future 
mischief.  There  is  however,  scarcely  any  probability  that 
these  dismal  forebodings  will  be  justified  by  events.* 

It  will  be  fresh  in  the  recollection  of  many  that  in  the 
Franconia  case  the  Court  for  Crown  Cases  Reserved  decided 
by  a  majority  of  one,  that  an  offence  committed  within  the 
three-mile  zone  of  the  English  coast  is  not  subject  to  the 

• 

*  Sir  Fitzjames  Stephen  has  altered  his  mind  since  he  published  his 
**  General  View  of  the  Criminal  Law  "  in  1863.  He  then  inclined  to  the 
opinion  that  the  better  plan  would  be  to  remodel  the  classification  of  felonies 
and  misdemeanours.    See  page  z  10. 
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jurisdiction  of  the  Central  Criminal  Court,  and  must  there- 
fore go  unpunished  by  our  tribunals.  Section  3  of  the  Code 
reverses  this  ruling,  and  fixes  the  limit  of  extra-territorial 
jurisdiction  in  accordance  with  the  Territorial  Waters  Juris- 
diction Act  of  the  past  session- 
Chapter  II.  treats  of  punishments,  the  varieties  of  which 
are  enumerated  and  defined.  Medicine  we  know  has  no 
panacea.  Different  means  must  be  resorted  to,  according 
to  the  nature  of  disorders  and  the  temperament  of  the 
patient.  The  art  of  medicine  consists  in  studying  all  reme- 
dies, in  combining  them,  and  putting  them  into  operation 
according  to  circumstances.  So  it  is  with  punishment. 
Bentham  points  out  *  that  as  there  is  no  punishment 
which  taken  separately  unites  all  the  requisite  qualities, 
it  is  necessary  to  have  a  choice  among  many  punish- 
ments, to  vary  them,  and  to  make  several  of  them  enter 
into  the  same  infliction.  Following  this  sound  doctrine, 
the  Code,  while  abolishing  solitary  confinement,  retains 
the  punishments  of  death,  penal  servitude,  imprisonment, 
detention  in  a  reformatory,  police  supervision,  flogging, 
whipping,  and  fines.  It  might  prove  interesting  to  in- 
vestigate this  catalogue  of  penalties,  for  the  purpose  of 
estimating  the  extent  to  which  they  are  respectively  con- 
ducive to  beneficial  results,  but  so  extensive  an  inquiry 
would  transgress  the  limits  assigned  to  this  article.  Closely 
connected  with  the  modes  of  inflicting  punishment,  is  the 
length  of  sentence  attached  to  the  commission  of  crimes. 
Jurists  are  agreed  that  there  ought  to  be  a  fixed  ratio 
between  crime  and  punishment,  and  the  scale  should  be 
graduated  so  that  the  more  destructive  to  the  public  safety 
and  happiness  the  crime,  and  the  stronger  the  inducement 
to  commit  it,  the  more  vigorously  should  the  remedy 
operate.  Both  Beccaria  and  Bentham  insist  that  if  punish- 
ment of  equal  severity  be  dealt  out  to  the  perpetrators  of 

•  "  Principles  of  the  Penal  Code,"  Part  iii.,  ch.  vii.     See  also  Montesquieu's 
*' Esprit  des  Lois/'  Book  vi.,  ch.  xvi.,  and  Book  xii.,  ch.  iv. 
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two  crimes  of  an  unequal  degree  of  turpitude,  there  is 
nothing  to  deter  men  from  committing  the  graver,  so  often 
as  the  attendant  advantages  to  be  reaped  are  greater.  If, 
for  example,  the  same  amount  of  punishment  be  allotted  to 
offences  against  property,  as  to  offences  against  the  person, 
all  difference  between  those  crimes  will  shortly  vanish  from 
the  minds  of  the  criminal  classes.  The  sole  object  of 
punishment  should  be  to  deter  the  culprit  from  doing 
further  injury  to  society,  and  to  prevent  others  from  com- 
mitting the  like  offence.  Punishment  ought  to  be  inflicted 
with  a  view  to  making  the  strongest  and  most  lasting 
impression  on  the  imagination  of  others,  accompanied  with 
the  least  torture  to  the  body  of  the  criminal.  In  other 
words,  the  degree  of  punishment,  and  the  consequences  of 
a  crime,  ought  to  be  so  contrived  as  to  have  the  greatest 
possible  effect  on  others,  coupled  with  the  least  possible 
pain  to  the  delinquent.  That  a  punishment  may  produce 
the  effect  required,  it  is  sufficient  that  the  evil  it  occasions 
should  exceed  the  good  expected  from  the  perpetration  of 
the  crime,  including  in  the  calculation  the  certainty  of  the 
punishment,  and  the  deprivation  of  the  expected  advantage.* 
All  severity  beyond  this  is  superfluous  and  therefore 
tyrannical.  Can  it  be  truthfully  asserted  that  our  own  laws 
conform  to  the  principles  just  enunciated  ?  Are  they  not 
too  prodigal  of  punishment  in  respect  to  offences  against 
property,  and  too  lenient  with  offences  against  the  person  ? 
How  little  regard  has  been  paid  to  the  scale  of  punishments 
may  be  judged  from  the  fact  that  whereas  conspiracy  to 
mtirder  is  punishable  with  ten  years'  penal  servitude,  the 
cutting  of  hop  binds  may  be  visited  with  fourteen  years' 
penal  servitude.  This  is  but  one  of  the  many  illustrations 
that  might  be  adduced  to  prove  the  inconsistency  and 
injustice  of  the  present  law.  The  Code  will  confer  an 
incalculable  boon  on  this  nation,  and  indirectly  on  civiliza- 

•  Beccaria  on  "  Crimes  and  Punishments,"  ch.  xxvii.,  cf.  Bentham's  "  Prin- 
ciples of  the  Penal  Code/'  Part  iii.,  ch.  ii. 
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tion,  by  rendering  punishment  proportionate  to  the  guilt  of 
the  offender.  To  rectify  the  inequality  of  punishment  for 
theft  and  fraud,  the  Judges  in  passing  sentence  are  to 
take  cognizance  of  the  nature  of  the  thing  stolen  or 
obtained,  the  position  of  the  person  committing  the 
offence,  the  place  where  the  crime  was  committed,  the 
manner  of  committing  the  offence,  and  the  value  of  the 
property  taken.  "  In  future,"  to  borrow  a  simile  of  the 
Attorney  -  General's,  "the  crime  of  one  who  opens  a 
fictitious  bank  or  floats  a  company  to  work  a  sham 
mine,  is  to  be  visited  with  a  severer  penalty  than  that  of 
a  poor  hungry  wretch  who  purloins  a  mutton  chop."  So 
too,  a  man  who  swears  away  another's  life,  is  to  receive 
a  heavier  punishment  than  one  who  gives  an  undeserved 
good  character  to  a  boy  accused  of  petty  theft.  The 
wisdom  of  drawing  these  obvious  distinctions  cannot  be  too 
highly  commended.  In  readjusting  the  maximum  length  of 
sentence  upon  some  definite  principle,  and  in  totally  abolish- 
ing cumulative  sentences,  most  strenuous  efforts  have  been 
made  to  bring  the  administration  of  criminal  justice  into 
harmony  with  the  more  humane  spirit  of  the  age.  The  law 
has  been  rightly  accused  of  undue  severity,  in  determining 
that  not  less  than  a  certain  amount  of  punishment  shall 
follow  the  commission  of  particular  offences.  This  system 
of  minimum  sentence  is  not  unfrequently  fraught  with  un- 
necessary hardship,  and  it  has  therefore  been  thought 
expedient  to  invest  the  judicial  authorities  with  an  un- 
limited power  to  mitigate  punishment.  Upon  this  matter 
Sir  Fitzjames  Stephen  observes : — 

"  After  much  study  of  the  definitions  of  crimes,  I  have 
arrived  at  the  conclusion  that  though  it  is  possible  to  form 
definitions  which  will  make  the  law  clear,  consistent  and 
short,  it  is  impossible  to  frame  any  definition  which  will 
not  cover  acts  involving  almost  every  imaginable  shade  of 
moral  guilt.  The  result  of  this  is,  that  a  corresponding 
latitude  must  be  left  in  the  power  of  inflicting  punishment. 
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Manslaughter,  to  take  a  strong  instance,  may  be  all  but 
murder,  and  may  be  all  but  accident ;  and  even  if  the  offence 
were  so  defined  (as  probably  it  ought  to  be)  as  to  distinguish 
between  killing  by  culpable  negligence,  and  killing  by 
violence  intended  to  hurt,  but  not  to  kill,  still  the  circum- 
stances of  such  negligence  or  violence  would  vary  to  an 
extent  which  would  be  represented  in  punishment  by  the 
diflference  between  penal  servitude  for  life  and  a  fine."*  In 
conformity  with  this  expression  of  opinion,  section  12,  para- 
graph 8  of  the  Code,  permits  a  fine  to  be  substituted  for 
penal  servitude  or  imprisonment.  No  one  doubts  that  the 
judges  will  exercise  this  power  with  prudence,  but  it  is  a 
serious  question  whether  the  Legislature  ought  not  to  pause 
before  placing  in  the  hands  of  the  county  magistrates 
throughout  the  kingdom  so  unfettered  a  discretion. 

Under  the  designation  of  "  matter  of  excuse,"  Chapter 
III.  particularises  the  grounds  of  non-imputability  for  acts 
which  would  otherwise  be  deemed  criminal :  such,  for 
instance,  as  childhood,  insanity,  drunkenness,  compulsion, 
&c.  An  attempt  is  here  made  to  reconcile  the  legal  with 
the  medical  definition  of  insanity,  and  a  wife  is  no  longer 
to  be  exculpated  on  the  plea  that  she  acted  under  her 
husband's  coercion.  Applying  the  maxim  de  minimis  non 
curat  lex  to  criminal  trials,  Section  26  enacts,  that  "nothing 
shall  be  deemed  to  be  an  offence  which  appears  to  the  Court 
having  cognizance  of  the  matter  to  be  of  too  little  impor- 
tance to  be  treated  as  such,  or  if  the  justice  before  whom 
the  case  is  brought  for  inquiry  is  of  opinion  that  there  are 
circumstances  in  the  case  which  render  it  inexpedient  to 
inflict  punishment."  In  cases  of  this  description  the 
practice  at  present  obtains  of  inflicting  one  day's  imprison- 
ment, which  at  the  Assizes,  as  they  commence  from  the 
opening  of  the  commission  on  the  previous  day,  implies  the 
immediate  discharge  of  the  prisoner.  The  latter  part  of 
this  section  is  merely  an  extension  of  the  statutory  power 

•  The  NineUenik  Century^  No.  10,  p.  740. 
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now  possessed  by  justices  to  dismiss  persons  charged  with 
assault  or  larceny.  It  would  seem  from  the  language 
employed,  that  fuller  powers  are  to  be  granted  to  the 
inferior  than  to  the  superior  tribunal,  but  so  needless  a 
distinction  may  be  obviated  by  slightly  changing  the 
wording  of  the  section.  What  has  been  previously  noted 
with  regard  to  the  magistrate's  power  of  substituting  a  fine, 
may,  with  equal  propriety,  be  observed  of  this  provision, 
and  the  public  will  assuredly  look  with  misgivings  upon  any 
extension  of  discretionary  power  entrusted  to  untrained 
justices  of  the  peace. 

Those  will  be  doomed  to  disappointment  who  had 
hoped  to  find  in  Chapter  IV.,  under  the  heading  "  parties 
to  the  commission  of  an  offence,"  an  explanation  of 
the  terms  principals  of  the  first  degree,  principals  of 
the  second  degree,  and  accessories  before  the  fact.  Such 
subtleties  are  omitted  from  the  Code  in  order  that  he 
who  plans  and  he  who  executes  the  offence  may  be 
placed  in  the  same  category.  The  lawyers  have  assigned 
two  curious  reasons  for  refusing  to  recognise  accessories 
before  the  fact  in  crimes  other  than  felonies.  Treason,  it  is 
said,  is  so  infamous  an  -offence,  that  all  persons  connected 
with  the  commission  of  it  must  be  regarded  as  principals, 
whereas  misdemeanours  on  the  other  hand  are  of  so  trivial 
a  nature  that  no  such  distinction  can  be  entertained.  It 
might  have  been  foreseen  that  the  hand  which  had  the 
courage  to  brush  away  the  useless  cobwebs  enveloping 
felonies  and  misdemeanours  would  not  scruple  to  dis- 
embarrass the  Code  of  any  unserviceable  minutiae  con- 
nected therewith.  One  of  the  beneficial  consequences  that 
will  result  from  the  above  alteration  is  an  avoidance  of  pro- 
lixity in  criminal  pleading ;  but  in  spite  of  the  Code,  there 
must  necessarily  rest  in  the  popular  mind  a  well-marked 
distinction  between  the  authors  and  the  perpetrators  of  a 
criminal  conspiracy.  A  difference  exists  between  the  prin- 
cipal offence,  namely,  that  which  effects  the  evil  in  question, 
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and  the  accessory  offence  which  lends  greater  or  less  impetus 
to  the  principal  offence.  The  confederate  who  incites 
might  have  relented  before  committing  the  crime  or  he 
might  have  lacked  the  courage  to  carry  out  his  fell  purpose, 
and,  by  a  parity  of  reasoning,  the  hand  that  accomplishes  his 
project  might  never  have  been  implicated  but  for  his  insti- 
gation. It  is,  however,  rarely  possible  to  estimate  the  exact 
share  of  guilt  resting  on  the  shoulders  of  each  individual, 
and  the  Code  therefore  brands  with  equal  ignominy  every 
participator  in  an  indictable  offence,  leaving  it  for  the  judge 
or  magistrate  before  whom  the  case  is  tried  to  apportion 
the  punishment.  Section  30  of  this  chapter  provides  in 
accordance  with  the  dictates  of  humanity  that  "  a  husband 
or  wife  who  receives,  comforts,  or  relieves  his  or  her  wife  or 
husband,  knowing  her  or  him  to  have  committed  an  indict- 
able offence,  shall  not  become  thereby  an  accessory  after 
the  fact  to  such  indictable  offence."  This  indulgence  is 
at  present  confined  to  the  wife,*  and  it  needs  no  feat  of 
advocacy  to  convince  one  that  the  privilege  should  in 
justice  be  extended  to  the  husband.  Some  surprise  may 
naturally  be  felt  that  in  the  endeavour  to  remove  all  seeming 
incongruities,  the  expression  **  accessory  after  the  fact " 
should  have  been  retained.  Taken  in  its  ordinary  signifi- 
cation, accessory  means  a  person  who  aided  in  the  given 
crime  and  who  therefore  must  have  been  a  party  to  it 
prior  to  its  completion. 

Part  II.  comprises  offences  against  public  order,  internal 
and  external.  Here  are  collected  (a)  High  Treason  and 
other  offences  against  the  Queen's  authority  and  person; 
(b)  unlawful  assemblies,  riots,  breaches  of  the  peace  ;  (c) 
unlawful  oaths,  seditious  words,  conspiracies  and  libels; 
(d)  offences  relating  to  foreign  countries;  (e)  offences  against 
the  person  on  the  high  seas.  To  enter  upon  a  comparison 
of  existing  legislation  with  the  modifications  proposed  in 

•  Hale's  •*  Pleas  of  the  Crown,"  p.  621. 
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this  portion  of  the  Code  would  not,  it  is  surmised,  warrant 
any  detailed  comment-  A  consideration  of  them  may  there- 
fore be  dismissed  with  a  mere  mention  that  the  new  definition 
of  treason  excludes  among  other  fictions,  the  slaying  of  the 
Lord  Chancellor  or  a  Judge  on  the  Bench,  and  that  with 
regard  to  accessories  after  the  fact  to  treason,  and  in  cases 
of  piracy,  the  death  penalty  is  commuted  to  penal  servitude 
for  life  as  a  maximum  punishment. 

Part  III.,  entitled,  "  Offences  by  and  against  public  officers 
and  against  the  administration  of  justice,"  is  cjiiefly  a 
recapitulation  in  a  condensed  form  of  the  law,  as  it  at 
present  stands.  It  should,  however,  be  noticed  that  the 
offence  of  perjury  has  been  expunged,  and  in  its  stead  the 
definitions  of  false  evidence  and  false  declarations  have 
been  framed  so  as  to  bring  within  the  meshes  of  the  Criminal 
Law,  acts,  which  though  equally  injurious  to  society  as 
perjury  itself,  have  hitherto  escaped  the  vigilance  of  the 
Legislature.  Furthermore,  Section  84  is  designed  to  deter 
persons  from  making  claims  similar  to  those  of  the  "unhappy 
nobleman  now  languishing  in  Dartmoor."  Whenever 
rewards  are  offered  for  the  recovery  of  the  proceeds  of 
extensive  robberies,  an  outcry  is  raised  that  a  felony  is 
about  to  be  compounded.  Common  prudence  suggests 
that  such  bargains  should  be  prohibited,  but  instances  do 
occur  where  compensation  to  the  injured  party,  is  the  most 
satisfactory  course  that  can  be  adopted.  To  meet  the  latter 
class  of  cases,  Section  96  enables  persons  to  make  an 
agreement  not  to  prosecute,  on  condition  that  the  compact 
be  authorized  by  a  Court  or  a  Judge  of  the  High  Court  of 
Justice.  The  public  will  learn  with  feelings  of  calm 
indifference  that  the  Code  seeks  to  erase  from  the  catalogue 
of  crimes  the  effete  offences  of  maintenance,  champerty, 
and  common  barratry.  Some  unlearned  readers  may  possibly 
be  desirous  of  informing  themselves  as  to  the  nature  of 
these  misdeeds.  For  their  special  behoof  then,  be  it  stated 
that  maintenance  is  an  officious  intermeddling  in  a  cause 
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depending  between  others,  by  assisting  either  party  with 
money  or  means  to  prosecute  or  defend  it ;  champerty  is 
maintenance  with  the  addition  of  an  agreement  to  divide 
the  thing  in  the  suit,  and  common  barratry  is  the  practice  of 
exciting  law  suits  and  quarrels. 

Part  IV,  is  devoted  to  "  Acts  injurious  to  the  public 
generally."  Under  this  denomination  come  offences  against 
religion  and  morality,  and  common  nuisances.  Here,  as 
might  have  been  anticipated,  the  codifier  declines  to 
pepetus^e  a  host  of  penal  statutes  symbolic  of  the  bigotry 
of  a  bygone  age.  Happily  we  live  in  times  when  the 
State  no  longer  compels  compliance  with  the  tenets  of 
the  Church,*  Prosecutions  for  heresy  and  schism,  would 
if  instituted  in  our  days,  inspire  a  revulsion  of  feeling 
throughout  the  entire  country.  The  Code  imposes  no 
restriction  upon  the  dissemination  of  spiritual  and  moral 
dogmas  so  long  as  the  teaching  does  not  overstep  the 
bounds  of  decency,  and  whilst  seeking  to  repress  every 
species  of  public  impropriety,  whether  in  speech  or  conduct, 
it  secures  to  everyone  the  most  complete  liberty  of  con- 
science. One  cannot  help  expressing  a  regret  that  when 
obliterating  many  vestiges  of  former  intolerance,  the  oppor- 
tunity was  not  seized  to  amend  a  law  which  keeps  alive  the 
puritanic  sentiment  still  prevalent  in  this  country.  The 
Sunday  Closing  Acts  are  a  flail  placed  in  the  hands  of  the 
Sabbatarians  wherewith  to  scourge  those  who  dare  to  diflfen 
from  them  as  to  the  way  in  which  the  day  of  rest  should  be 
spent.  A  repeal  of  the  21  George  HI,,  chapter  49,  might 
provoke  a  discussion  which  would  retard  the  progress  of  the 
Bill  through  Parliament,  but  that  excuse  will  not  justify  a 
refusal  to  abrogate  an  arbitrary  and  illiberal  law. 

The  popular  and  legal  senses  of  the  word  "  malice  '*  are 
so  widely  divergent  that  Judges  can  rarely  get  juries  to 
master  the  distinction.      Legally,  malice   implies   "  wilful 

*  See  Montesquieu's  condemnation  of  the  practice  of  enforcing  religious 
observances  in  his  "  Esprit  des  Lois,"  Book  xxv.,  ch.  xii. 
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illegality  of  conduct,"  but  the  meaning  popularly  attributed 
to  it  is  "  malevolence  of  an  immoral  kind  towards  a  par- 
ticular individual."  To  avoid  misunderstandings  the  Code 
substitutes  the  legal  explanation  of  the  word  itself  in  the 
definitions  of  murder,  libel,  arson,  and  malicious  mischief. 

Part  V.  consists  of  offences  against  the  person,  the  con- 
jugal rights,  and  the  reputation  of  individuals.  The  Code 
completely  revises  the  law  of  homicide,  annuls  constructive 
murder,  and  establishes  the  doctrine  of  provocation  upon  a 
more  reasonable  basis.  According  to  the  present  law,  a 
person  who  causes  the  death  of  another  by  any  act  done  in 
the  commission  of  a  felony,  or  in  resistance  to  lawful 
apprehension,  is  guilty  of  murder,  however  unlikely  it  may 
have  been  that  the  act  would  cause  death.  By  Section  134, 
murder  is  restricted  to  cases  in  which  death  is  occasioned 
either  intentionally  or  by  acts  of  reckless  cruelty  or  lawless- 
ness. "  The  laws  against  the  crime  of  infanticide,  under 
pretence  of  humanity,  are  a  most  manifest  violation  of  it. 
Compare  the  offence  with  the  punishment.  The  offence  is 
what  is  improperly  called  the  death  of  an  infant,  who  has 
ceased  to  be,  before  knowing  what  existence  is — a  result  of 
a  nature  not  to  give  the  slightest  inquietude  to  the  most 
timid  imagination ;  and  which  can  cause  no  regrets  but 
to  the  very  person  who,  through  a  sentiment  of  shame 
and  pity,  has  refused  to  prolong  a  life  begun  under  the 
auspices  of  misery.  And  what  is  the  punishment  ?  The 
barbarous  infliction  of  an  ignominious  death  upon  the 
unhappy  mother,  whose  very  offence  proves  her  exces- 
sive sensibility ;  upon  a  woman  guided  by  despair, 
who,  in  hardening  her  heart  against  the  softest  instinct  of 
nature,  has  harmed  none  but  herself!  She  is  devoted  to 
infamy  because  she  has  dreaded  shame  too  much."  Thus 
earnestly  did  Bentham  plead  the  cause  of  the  ill-used  sufferer, 
and  in  a  no  less  pathetic  strain  wrote  Beccaria,  and  that 
phlilosopher  whom  the  great  French  poet  of  this  century 
has  been  pleased  at  one  time  to  crucify,  and  at  another  to 
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deify — Voltaire!  By  Section  138,  the  Code  reduces  the 
crime  of  infanticide  from  murder  to  manslaughter,  if  the 
mother  at  the  time  when  she  committed  the  act  was  deprived 
by  bodily  and  mental  suflfering,  of  the  power  of  self-control. 
The  leniency  which  marks  these  innovations  springs  from 
a  desire  to  render  punishment  more  certain,  by  tempering 
its  severity.  Those  who  have  experience  in  our  Criminal 
Courts,  cannot  have  failed  to  observe  the  reluctance  with 
which  juries  stigmatise  as  a  capital  offence,  an  act  which 
is  so  merely  in  the  eye  of  the  law.  Every  assize  bears  testi- 
mony to  the  fact,  that  juries  persistently  refuse  to  convict  of 
murder  upon  purely  technical  grounds.  In  vain  do  prose- 
cuting counsel  beseech  and  judges  exhort  them  to  dismiss 
from  their  minds  all  contemplation  of  the  consequences  of 
their  decision  ;  in  vain  do  they  enjoin  them  to  leave  out  of 
consideration  the  circumstance  that  upon  their  verdict  hangs 
the  life  of  a  human  being.  Juries  are  at  times  called  upon  to 
determine  whether  they  will  violate  their  oaths  or  condemn 
to  the  gallows  the  victim  of  a  barbarous  law,  and,  guided 
on  such  occasions  by  their  instincts  if  not  by  their  intellects, 
they  do  not  hesitate  to  adopt  the  former  alternative.  The 
deduction  to  be  drawn  from  their  verdicts  has  not  been 
thrown  away,  and  in  future  they  will  be  relieved  from  the 
painful  dilemma  in  which  the  law  now  places  them. 

Whilst  holding  out  the  hand  of  mercy  to  the  woman  who 
destroys  her  new-bom  offspring,  the  protection  of  infant 
life  demands  that  those  who  wilfully  cause  the  death  of  a 
living  child  in  whose  system  an  independent  circulation 
has  not  been  completely  set  up  shall  bring  themselves 
within  the  pale  of  the  criminal  law.  By  reason  of  this 
casus  omissus  malefactors  have  not  unfrequently  escaped, 
but  Section  168  of  the  Code  will  effectually  supply  the 
deficiency. 

The  next  improvement  which  the  Code  will  accomplish 
is  contained  in  Part  VI.,  wherein  offences  against  the  rights 
of  property  or  rights  arising  out  of  contracts  are  successfully 
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treated.  The  six  Consolidation  Acts  of  1861,  together  with 
the  common  law  definitions  of  crime  assumed  or  embedded 
in  them,  are  full  of  needless  intricacy  and  hardly  intelligible 
technicality.  In  inconsistency  and  obscurity,  however,  the 
Larceny  Act  by  far  surpasses  its  five  companions.  The 
classes  of  things  that  are  or  are  not  capable  of  being  the 
subject  of  larceny,  and  the  circumstances  which  must 
combine  to  constitute  the  offence,  so  complicate  this 
branch  of  the  law  as  to  render  it  utterly  incomprehensible 
to  the  uninitiated.  Nothing  could  well  be  more  irrational 
than  the  methods  by  which  its  principles  have  been  main- 
tained, nothing  more  arbitrary  than  the  expansion  of  its 
definitions.  This  deplorable  state  of  things  the  Code  will 
ameliorate,  and,  by  means  of  careful  generalisation,  compress 
within  modest  proportions  the  mass  of  incongruous  matter. 
There  is  no  principle  more  deeply  rooted  in  English  Law 
than  this,  that  no  person  shall  be  compellable  to  answer  any 
question  which  might  tend  to  criminate  him.  This  inflexible 
rule  is,  nevertheless,  to  some  extent,  relaxed  by  Section  213, 
which  provides  that  "  no  one  shall  be  entitled  to  refuse  to 
answer  any  claim  in  the  nature  of  a  bill  of  discovery,  or  any 
question  in  a  civil  proceeding,  or  in  bankruptcy,  upon  the 
ground  that  his  doing  so  would  tend  to  show  that  he  had 
committed  an  offence  of  a  fraudulent  nature."  The  only 
other  alterations  in  this  part  which  call  for  remark  are 
Chapters  XXX.  and  XXXIL  By  the  former,  prosecutions 
for  burglary  and  all  distinction  between  that  offence  and 
housebreaking  are  done  away  with  ;  by  the  latter,  the  law 
of  forgery  has  been  recast  and  greatly  simplified. 

We  have  now  arrived  at  that  important  division  of  the 
Code  which  prescribes  the  mode  in  which  persons  who 
have  transgressed  the  law  may  be  brought  to  justice.  "  In 
Turkey,"  says  Montesquieu,  **  where  little  regard  is  shown 
to  honour,  life,  or  estate  of  the  subject,  all  causes  are 
speedily  decided.  The  method  of  determining  them  is  a 
matter  of  indifference,  provided  they  are  determined.    The 
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bashaw,  after  a  quick  hearing,  orders  which  party  he  pleases 
to  be  bastinadoed,  and  then  sends  them  about  their  business. 
But  in  those  countries  where  the  life  of  the  meanest  subject 
is  most  precious  no  man  is  stripped  of  his  honour  or 
property  till  after  a  long  inquiry,  and  no  man  is  bereft  of 
life  till  his  very  country  has  attacked  him,  an  attack  that  is 
never  made  without  leaving  him  all  possible  means  of 
making  his  defence."  Now  that  the  English  are  about  to 
reorganise  the  Government  of  Turkey  in  Asia,  there  seems  a 
prospect  that  the  reproach  levelled  at  her  by  Montesquieu 
may  be  removed,  and  if  we  would  render  his  second  state- 
ment thoroughly  applicable  to  this  country  we  must  also 
embark  upon  extensive  reforms  at  home  as  well  as  abroad. 

The  first  Section  of  Part  VII.  empowers  the  judges 
to  make  subsidiary  rules  as  to  procedure.  Section  234 
provides  that  no  civil  remedy  shall  be  suspended  by  the 
fact  that  the  act  complained  of  amounts  to  a  criminal 
offence.  Consequent  upon  the  abolition  of  every  dis- 
tinction between  felonies  and  misdemeanours,  Section 
286  enacts  that  one  form  of  procedure  shall  be  adopted 
in  all  proceedings  against  persons  accused  of  indictable 
offences.  The  present  regulations  as  to  arrest,  bail, 
challenge  of  jurors,  and  the  separation  of  the  jury  before 
giving  a  verdict,  differ  in  many  essential  particulars  in 
felonies  and  misdemeanours,  but  a  resume  of  the  means 
by  which  the  Code  rids  itself  of  these  anomalies  would 
trespass  too  largely  on  the  space  at  our  disposal.  Section 
290  abolishes  the  law  of  venue,  through  the  defects  of  which 
many  prosecutions  have  proved  abortive.  Chapter  XL. 
contains  the  necessary  provisions  as  to  the  local  jurisdiction 
of  Criminal  Courts,  and  empowers  the  High  Court  to  change 
the  place  and  mode  of  trial  (Section  304).  There  is  a 
manifest  advantage  in  enabling  the  Court  to  direct  that 
proceedings  shall  in  suitable  cases  be  conducted  after  the 
model  of  civil  proceedings,  for  though,  in  a  sense,  nuisances, 
assaults,  libels,  and  the  like  are  public  wrongs,  they  are 
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viewed  rather  in  the  light  of  infringements  of  private  civil 

rights,  and  by  assimilating  the  procedure  in  such  cases  to 

• 

that  of  civil  trials,  the  accused  will  be  permitted  to  give 
evidence  on  his  own  behalf.     This  Section  abolishes  writs 

• 

of  certiorari  for  transferring  criminal  cases  into  the  Court 
of  Queen's  Bench.  Power  is  given  by  Section  335  to  any 
Judge  of  the  High  Court  to  order  evidence  to  be  taken  by 
commission  in  criminal  proceedings.  Ample  provision  is 
made  that  in  all  cases  timely  notice  of  the  nature  of  the 
charge,  and  the  evidence  by  which  it  is  intended  to  be 
supported,  shall  be  given  to  the  defendant  (Sections  348 — . 
352>  359i  371)'  Section  357  abolishes  all  proceedings  to 
outlawry,  and  renders  absconding  from  justice  an  act  of 
bankruptcy.  Section  372  empowers  the  Court  to  direct 
the  attendance  of  witnesses  not  called  by  either  side, 
and  by  Section  380  the  time-honoured  jury  of  matrons  is 
replaced  by  that  of  three  qualified  medical  practitioners. 
Section  383  enables  the  Court  to  dispense  with  the  presence 
of  the  defendant  if  he  misbehaves  himself.  At  present, 
unless  a  jury  have  agreed  upon  their  verdict  by  twelve 
o'clock  on  Saturday  night,  they  must  be  discharged,  but 
by  Section  385  a  verdict  may  be  received  on  Sunday, 
and  all  such  proceedings  as  are  subsequent  thereto, 
may  be  taken  on  that  day.  Section  415  permits  costs 
to  be  given  in  all  cases  whatever.  By  virtue  of  33  &  34 
Vict.,  chapter  23,  section  4,  a  Court  can  order  com- 
pensation not  exceeding  jfioo  to  any  person  whose 
property  has  been  injured  by  any  felony,  but  section 
423  extends  this  power  to  all  injuries  inflicted  either  upon 
the  person  or  property  through  any  indictable  offence — a 
course  suggested  by  no  less  an  authority  than  Jeremy 
Bentham. 

One.  of  the  changes  which  is  sure  to  be  warmly  debated 
is  that  of  interrogating  the  prisoner.  As  the  law  at  present 
obtains,  a  prisoner  Is  permitted  to  make  a  statement  during 
the  preliminary  investigation  before  the  magistrate,  but  he 
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IS  cautioned  that  if  he  does  so,  his  words  will  be  committed 
to  writing,  and  may  be  given  in  evidence  at  the  trial.  At 
the  trial  itself  he  is  called  upon  to  plead.  He  is  also 
allowed  to  make  a  statement  (which  is  not  evidence)  if  un- 
represented by  counsel,  and  it  has  been  held  that  he  may  do 
so  even  when  defended.*  At  no  stage  of  the  proceedings 
can  he  be  examined  as  a  witness  either  for  the  prosecution 
or  for  the  defence,  t  Section  368  of  the  Code  provides  that 
at  the  close  of  the  case  for  the  prosecution  he  may 
make  a  statement  or  be  examined  by  his  own  counsel, 
subject  to  cross-questioning  by  the  counsel  for  the 
Crown,  but  no  questions  may  be  directed  to  matters 
affecting  the  defendant's  credit  or  character.  After  the 
cross-examination  is  concluded  the  defendant  may  be  re- 
examined, or  make  any  explanation  he  chooses.  He  can- 
not, however,  be  sworn  as  a  witness,  nor  is  he  to  be  liable  to 
any  punishment  for  making  false  statements.  It  cannot  be 
said  that  the  practice  of  interrogating  a  prisoner  is  without 
precedent  in  our  jurisprudence,  seeing  that  it  existed 
throughout  the  reigns  of  Elizabeth,  James  I.,  and  Charles 
I.,  and  continued  during  the  Eighteenth  Century,  when  it 
was  finally  abandoned  without  any  express  abolition,  legis- 
lative or  judicial.  Sir  Fitzjames  Stephen  justifies  the 
revival  of  this  system  on  the  ground  that  the  purpose  of  a 
criminal  trial  is  the  elicitation  of  the  truth,  and  as  the  facts 
must  necessarily  be  within  the  cognizance  of  the  accused, 
the  most  effectual  method  of  ascertaining  them  is  by 
questioning  him. J     By  this  means,  we  are  told,  the  guilty 

•  R,  V.  Manzanot  2  F.  &  F.,  64 ;  R,  v.  Malings,  8  C.  &  P.,  242  ;  R,  y.  Collins, 
5  C.  &  P.,  305. 

t  The  Conspiracy  and  Protection  of  Property  Act  (38  &  39  Vict.,  ch.  86, 
sec.  11),  and  the  Merchant  Shipping  Act  (38  A  39  Vict.,  ch.  83,  sec.  4),  are 
exceptions  to  the  rule.  The  first  instance  in  modern  times  of  a  prisoner  being 
examined,  occurred  under  the  latter  Statute,  at  the  Liverpool  Spring  Assizes, 
1876,  when  the  innovation  was  deprecated  by  Mr.  (now  Lord)  Justice  Brett. 
See  Harris's  **  Principles  of  the  Criminal  Law,**  page  387. 

X**  General  View  of  the  Criminal  Law,**  ch.  vi.,  Part  iti. 
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will  be  convicted  out  of  their  owti  mouths,  the  innocent  will 
be  informed  of  those  suspicious  circumstances  which 
require  explanation,  and  sham  defences — namely,  defences 
concocted  out  of  the  defects  in  the  case  for  the  prosecution 
— will  become  an  impossibility.  It  must  be  conceded  that 
illiterate  persons  experience  the  utmost  difficulty  in  shaping 
their  defence  in  the  form  of  a  narrative.  Few  of  them  are 
capable  of  giving  an  account  of  the  simplest  occurrence 
without  either  irrelevant  details  or  omissions  occasioned  by 
the  assumption  that  what  they  know  is  equally  well  known 
to  others ;  and  bearing  in  mind  the  anxiety  under  which 
those  charged  with  an  offence  must  naturally  labour,  it  is 
not  surprising  that  in  the  hurry,  confusion,  and  nervous- 
ness of  the  moment  they  should  be  oblivious  of  important 
facts  which  would  tell  in  their  favour.  A  few  questions, 
however,  might  not  unfrequently  place  matters  upon  a 
proper  footing.  There  are,  nevertheless,  difficulties  in  the 
way  of  introducing  this  change  which  members  of  the  legal 
profession  will  not  be  slow  to  make  manifest.  Mr.  Wills, 
for  one,  denies  that  innocent  persons  will  benefit  by  an 
alteration  in  the  Law ;  on  the  contrary,  he  considers  that 
the  effect  of  examination  and  cross-examination  will  be  to 
bring  into  high  relief  the  prisoner's  bad  qualities.  A  forensic 
acquaintance  with  the  lower  orders  teaches  him  that  the" 
ignorant  and  immoral  have  a  propensity  to  prevaricate,  and 
he  consequently  thinks  that  their  answers  will  operate 
unfavourably  with  juries.*  But  if  the  interrogation  of 
prisoners  be  conceded,  there  still  remain  important  details 
which,  prior  to  their  final  settlement,  demand  earnest 
reflection.  What  limits  are  to  be  imposed  upon  the  right  to 
interrogate  a  prisoner?  By  whom,  Mr.  Wills  pertinently 
asks,  is  the  cross-examination  to  be  undertaken,  when  there 
is  no   counsel    for   the    prosecution  ?     Assuredly   neither 

*'*  Ought  prisoners  to  be  examined?"  by  Alfred  Wills,  Q.C. ;  NintUenth 
Ctntury  for  January,  1878,  p.  169. 

4—2 
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by  the  Judges  nor  by  the  Chairmen  of  Quarter  Sessions, 
for  that  would  divest  them  of  the  impartiality  which  they 
are  called  upon  to  exercise.  Those  who  view  with  mis- 
givings stny  extension  of  judicial  authority,  will  hardly  rest 
content  with  the  clause  which  permits  cross-examination  in 
the  above  instance  to  be  conducted  "  as  the  Court  shall 
direct."  Moreover,  re-examination,  Mr.  Wills  insists,  is  a 
serious  ingredient  in  a  trial,  and  requires  great  care  and 
.judgment.  It  is  a  process  that  no  unskilled  person  could 
possibly  perform  for  himself,  and,  according  to  the  writer's 
showing,  it  would  be  dangerous  to  entrust  the  discharge  of 
this  function  to  our  untrained,  or  imperfectly  trained, 
magistracy. 

There  are  some  other  practical  objections  to  the  applica- 
tion of  the  new  rule,  to  which  attention  will  be  invited.  For 
example,  it  is  expressly  forbidden  to  administer  an  oath  to 
the  prisoner,*  and  he  is  not  to  be  punished  for  his  false 
statements.  No  principle  is  laid  down  as  to  what  weight 
the  jury  are  to  attach  to  his  statements,  nor  as  to  the 
answers  given  •  in  cross-examination  or  re-examination 
thereon.  Now,  if  juries  are  to  be  directed  to  accept  his 
statements  and  answers  as  evidence,  the  prisoner's  word 
will  hold  good  against  the  oath  of  the  sworn  witness,  who 
can  be  indicted  for  giving  false  testimony.  Apart  from  its 
inconsistency,  such  a  provision  will  place  the  injured  party 
at  so  considerable  a  disadvantage  that  he  may  not  unseldom 
be  deterred  from  coming  forward  to  prosecute.  If,  on  the 
other  hand,  juries  are  to  be  told  that  what  the  prisoner  says 
is  not  evidence,  the  interrogation  of  him  may  well  be  deemed 
a  waste  of  public  time.     In  more  than  one  particular  will 

*  To  allow  a  prisoner  to  give  evidence  on  oath  would,  in  the  opinion  of  Sir 
Fitzjames  Stephen,  be  placing  in  his  way  too  great  a  temptation.  *<  Such  a 
restriction,"  says  the  learned  author,  **  is  no  argument  against  the  interrogation 
of  the  prisoner ;  for  in  the  one  case  the  man  is  tempted  to  invent  a  lie — in  the 
other  case  he  is  probed  for  the  purpose  of  discovering  the  truth." — General 
View  of  the  Criminal  Law,  p.  202.  It  is  not  easy  to  follow  this  train  of 
reasoning. 
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this  section  of  the  Criminal  Code  Bill  prove  unsatisfactory, 
even  to  those  who  are  in  favour  of  the  principle  it  em- 
bodies. Some  will  desire  to  be  informed  of  the  reason  for 
deferring  the  prisoner's  examination  until  the  trial.  Granting 
that  the  process  may  facilitate  the  acquittal  of  the  innocent, 
why,  it  will  be  asked,  should  the  accused  await  his  trial  in 
gaol,  or,  if  on  bail,  still,  in  either  case,  with  a  groundless 
imputation  resting  on  him,  when  a  few  apt  questions  at  the 
preliminary  hearing  might  establish  his  innocence  to  the 
presiding  magistrate.  But,  perhaps,  the  most  salient  defect 
in  Section  368  is  that  which,  whilst  providing  for  the 
examination,  cross-examination,  and  re-examination  of 
prisoners,  leaves  unrepealed  the  rule  which  entirely  excludes 
the  testimony  of  their  husbands  or  wives.* 

The  institution  of  a  Court  of  Criminal  Appeal  is  another  of 
the  innovations  which  are  likely  to  be  eagerly  canvassed. 
The  incidents  of  civil  and  criminal  proceedings  are  dis- 
similar in  several  respects,  but  in  none  do  they  more  widely 
differ  than  as  regards  the  rules  which  govern  the  right  to 
appeal.  When  a  civil  action  is  brought  to  recover,  say 
3^25,  or  when  a  right  of  way  or  an  eavesdrop  is  in  dispute, 
either  party  has  a  constitutional  right  to  appeal,  first  to  a 
Divisional  Court,  next  to  the  Court  of  Appeal,  and  finally 
to  the  House  of  Lords,  whereas  in  criminal  cases,  when  the 
life,  liberty,  and  reputation  of  an  individual  are  at  stake,  no 
appeal   is  possible  except  for  an  informality  apparent  on 

*  It  is  said  that  in  high  treason,  husband  and  wife  may  be  witnesses  against 
each  other,  but  no  instance  can  be  given.  (Harris's  '*  Principles  of  the  Criminal 
Law,"  pp.  388,  389.)  In  cases  of  personal  injury  (^.^.,  assault)  by  husband  to 
wife,  and  vice  versa^  the  parties  may  give  evidence  against  each  other.  In  pro- 
secutions under  the  Conspiracy  and  Protection  of  Property  Act  ('38  &  39  Vict, 
c.  86,  s.  IX)  husbands  and  wives  are  competent  witnesses.  Upon  an  indictment 
for  bigamy  the  second  wife  is  a  competent  witness,  i  Hale^  393  ;  so  upon  an 
indictment  for  forcible  abduction  and  marriage,  the  woman  is  a  competent 
witness  against  the  defendant.  Bull,  N*P.  286,  R,  v.  Wakefield,  Lancaster 
Assizes,  1827.  These  last,  however,  are  not  really  exceptions  to  the  rule 
above.mentioned,  for  here  the  woman  is  not  dejurc  the  wife  of  the  defendant. 
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the  record,  or  upon  a  point  of  law  reserved  under  the 
Statute,  II  and  12  Vict.,  c.  78.  When,  however,  it  can  be 
shown  to  the  satisfaction  of  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice  that  difficult  questions  of  law 
will  arise,  or  that  there  are  unusual  circumstances  which 
render  it  essential  that  the  trial  should  be  heard  by  a 
special  jury,  a  writ  of  certiorari  issues  to  remove  the  case 
into  the  Queen's  Bench  Division.  In  that  event  either 
party  has  a  right  of  appeal  to  the  Divisional  Court  upon 
the  merits,  as  well  as  upon  any  points  of  law;  but 
that  Court  is  empowered  to  grant  new  trials  in  mis- 
demeanours only,  and  its  decision  is  final.  If  we  pause 
for  a  moment  to  inquire  as  to  the  class  of  persons  in  whose 
judgment  the  law  reposes  such  implicit  confidence  that  it 
cannot,  save  in  the  above  instance,  be  impugned,  we  shall 
find  that  though  in  practice  there  are  two  sets  of  jurors — 
special  and  common — ^with  certain  limited  exceptions,  special 
jurors  are  never  summoned  to  serve  on  criminal  trials  at  all. 
**  It  therefore  happens  that  in  the  most  trumpery  of  civil 
disputes,  either  party  by  giving  the  proper  notice  may  pick 
out  from  the  jury  twelve  men  of  first  class  intellect  and 
position  to  try  his  case,  yet,  if  the  highest  person  in  the  land 
is  to  be  tried  for  his  life,  he  has  no  such  liberty."*  His 
fate  will,  in  all  probability,  be  decided  by  a  jury  composed 
of  farmers  and  shopkeepers  who  are  naturally  devoid  of 
legal  knowledge  and  experience,  and  who  have  never  given 
an  hour's  sustained  consideration  to  any  subject  unconnected 
with  their  daily  vocation.  Hence  it  follows,  that  through 
their  incapacity  to  grapple  with  intricate  details,  and  their 
inability  to  comprehend  the  bearings  of  the  evidence, 
flagrant  acts  of  injustice  are  from  time  to  time  committed. 

*  Vide  Lord  Coleridge's  speech  in  charging  tne  Grand  Jury  at  the  last 
Chester  Assizes.  Both  the  Lord  Chief  Justice  of  the  Common  Pleas  and 
Lord  Justice  Bramwell  are  endeavouring  to  compel  Under-Sheriffs  to  place 
the  special  and  common  jurors  on  one  list,  and  to  summon  special  jurors  to 
serve  on  criminal  trials. 
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Happily,  when  such  events  occur,  they  are  not  allowed  to 
pass  unnoticed.  The  nation  zealously  watches  the  proceed- 
ings in  our  Criminal  Courts,  and  whenever  justice  miscarries, 
public  opinion  is  not  tardy  in  making  itself  heard,  and  the 
clemency  of  the  Crown  is  invoked  by  popular  clamour. 
Now  it  is  in  the  highest  degree  impolitic  that  the  public 
should  have  occasion  to  intermeddle  with  the  administra- 
tion of  justice,  for  it  must  obviously  derogate  from  the 
respect  which  is  due  to  the  iaw  if  people  are  permitted  to 
suppose  that  they  can  alter  its  course.  The  prerogative  of 
pardon,  too,  should  be  exercised  most  sparingly,  because  it 
is  a  tacit  disapprobation  of  the  previous  proceedings,  or  an 
acknowledgement  that  the  punishment  is  out  of  all  propor- 
tion to  the  gravity  of  the  offence.  **  Clemency,"  says 
Beccaria,*  "  is  a  virtue  which  belongs  to  the  legislator  but 
not  to  the  administrator  ;  a  virtue  which  ought  to  shine  in 
the  code  but  not  in  private  judgment.  To  show  mankind 
that  crimes  are  sometimes  pardoned,  and  that  punishment 
is  not  the  necessary  consequence,  is  to  nourish  the  flatter- 
ing hope  of  impunity,  and  is  the  cause  of  their  considering 
every  punishment  inflicted  as  an  act  of  injustice  and 
oppression."  If,  however,  the  present  practice  of  calling 
upon  the  Crown  to  over-rule  the  erroneous  verdict  of  a  jury 
is  unsatisfactory,  the  method  of  adjudicating  upon  such 
matters  is  open  to  even  graver  objection.  When  such  cases 
arise,  the  duty  of  investigating  them  and  of  advising  the 
Sovereign,  devolves  upon  the  Home  Secretary,  but  he  is  not 
responsible  for  his  counsels,  neither  has  he  any  special 
acquaintance  with  the  law  nor  yet  judicial  experience.  There 
is  no  open  court,  no  examination  of  witnesses,  no  pleading 
of  counsel,  and  the  minister  consummates  an  irregular  pro- 
cedure by  recommending  the  interposition  of  royal  mercy, 
only  if — as  in  the  Penge  case — there  are  strong  grounds  for 

•"Crimes  and  Punishments,"  ch.  xlvi.;  see  also,  Benthara  "  Penal   Code," 
Pan  iii.,  ch.  x. 
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believing  that  the  convict  is  innocent.  To  ameliorate  the 
existing  state  of  things,  Chapter  XLVII.  of  the  Code' 
introduces  a  system  of  appeals  and  new  trials  by  which 
the  judge  who  tries  the  case  can  grant  either  a  new 
trial  or  leave  to  move  for  one  in  the  Court  of  Criminal 
Appeal,  the  decision  of  which  is  final  unless  permis- 
sion is  obtained  to  go  to  the  House  of  Lords.  Where  a  con- 
viction has  taken  place  at  Quarter  Sessions,  two  justices,  the 
recorder  or  deputy-recorder,  may  order  a  new  trial  to  be  had 
at  the  next  Sessions.  A  Secretary  of  State  also  may,  on  the 
petition  of  the  person  convicted,  grant  leave  to  move  the 
Court  of  Criminal  Appeal  for  a  new  trial.  If  a  second 
conviction  takes  place  inconsistent  with  the  first,  or  if 
the  witnesses  at  the  first  trial  are  afterwards  convicted 
of  having  given  false  evidence  thereat,  ^he  defendant 
may  move  for  a  new  trial.  Sentences  are  not  to  be  sus- 
pended pending  the  appeal  unless  they  are  death,  flogging 
or  whipping,  or  unless  the  defendant  is  admitted  to  bail, 
or  unless  the  Court  from  which  the  appeal  is  made,  or 
the  High  Court  of  Justice  or  any  judge  thereof,  orders 
that  he  be  treated  as  an  unconvicted  prisoner  till  the 
appeal  is  decided.  Appeals  upon  points  of  law  reserved, 
and  upon  irregularities  at  the  trial,  are  to  be  heard  by  the 
Court  of  Criminal  Appeal  and,  upon  special  leave  bein^ 
granted,  by  the  House  of  Lords.  Proceedings  in  error — 
almost  a  sealed  book  even  to  lawyers — are  to  be  discon- 
tinued. The  right  of  appeal  is  however  purely  one-sided, 
for  though  it  is  conferred  on  the  prisoner  it  is  denied  to  the 
Crown.  To  be  strictly  logical  in  this  instance  would  shock 
the  sentiment  which  dictated  the  maxim  non  bis  in  idem  and 
and  on  which  the  plea  of  autrefois  acquit  is  founded.  When 
a  man  has  once  been  through  a  criminal  prosecution  with 
all  the  suspense  and  distress  of  mind  which  it  entails,  it  is 
thought  that  he  has  had  enough  of  it  and  ought  not  to  be 
put  in  jeopardy  again.  Englishmen  are  prepared  to  sacri- 
fice consistency  at  the  shrine  of  mere)'. 
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Chapter  XLVIII.  is  devoted  to  the  remodelling  of  criminal 
pleading,  than  which  no  amendment  introduced  by  the 
Code  is  more  urgently  required.  The  pitfalls  and  quick- 
sands, which  can  only  be  avoided  by  excessive  astuteness 
and  caution,  render  the  framing  of  indictments  for  offences 
a  little  out  of  the  beaten  track,  a  task  of  the  greatest  diffi- 
culty. We  have  it  on  the  authority  of  the  Attorney-General 
that  those  drawn  by  the  most  experienced  and  reliable 
lawyers  run  to  a  length  and  assume  a  complication  com- 
pletely monstrous.  The  experience  of  the  recent  Albert 
Insurance  frauds  demonstrates  the  need  of  reform  in  crim- 
inal practice.  The  indictment  in  that  case  consisted  of 
about  one  hundred  counts ;  it  covered  five-and-twenty  yards 
of  parchment,  and  a  copy  cost  ^f  lo.  This  particularity  is 
at  present  necessary  to  prevent  the  escape  of  the  guilty, 
but  there  is  no  reason  why  it  should  remain  so,  and  to  the 
accused  the  elaborate  structure  so  curiously  and  learnedly 
put  together  must  be  utterly  bewildering.  The  simple 
plan  of  formulating  in  tabular  statements  and  schedules 
the  real  practical  issues  on  which  the  prisoner  is  to  be  tried, 
is  to  supersede  a  system  which  in  its  technicality  and 
cumbrousness  is  not  only  ridiculous  but  mischievous  and 
attended  with  injustice.  The  Code  concludes  by  repealing 
wholly  or  in  part  no  less  than  eighty-five  acts  of  Par- 
liament. 

The  Criminal  Code  (Indictable  Offences)  Bill  is  un- 
doubtedly the  most  important  measure  of  legal  reform 
that  has  been  submitted  to  Parliament  during  the  present 
reign.  Its  provisions  will  affect  the  jurisdictions  and 
functions  of  every  Criminal  Court  in  England,  and  its 
operation  may  possibly  be  extended  to  all  other  parts  of 
Her  Majesty's  dominions.  So  vast  a  measure  which,  besides 
presenting  new  definitions  of  grave  significance,  involves 
enlarged  application  of  legal  principles  as  well  as  extensive 
changes  in  procedure,  is  not  only  deserving  of  mature 
consideration  in  its  every  part   but  demands  the   closest 
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scrutiny.  Sir  Fitzjames  Stephen  is  himself  <rf  opinion  * 
that  "  the  Code-  ought  not  to  be  seriously  discussed  in 
Parliament  until  it  has  been  laid  before  the  public  for  a 
considerable  time.  No  mere  parliamentary  discussion 
would  be  sufficient  to  render  the  work  as  good  as  it 
ought  to  be.  Nothing  short  of  a  prolonged  public  and 
especially  a  prolonged  professional  criticism  could  detect 
the  objections  which  might  be  made  to  it,  and  suggest 
the  various  improvements  of  which  it  is  susceptible.*'  It 
was  at  one  time  feared  that  an  attempt  would  be  made 
to  hurry  the  Code  through  Parliament  during  the  past 
Session,  and  that  the  public  would  be  required  to  accept 
it  in  its  entirety  upon  simple  trust  in  the  learning, 
accuracy,  and  sound  judgment  of  its  author.  Happily, 
however,  these  apprehensions  were  dispelled  by  the 
withdrawal  of  the  Bill  and  the  appointment  of  a  Royal 
Commission,  consisting  of  Lord  Blackburn,  Mr.  Justice 
Lush,  Mr.  Justice  Barry,  of  the  High  Court  of  Justice  in 
Ireland,  and  its  originator,  Sir.  J.  F.  Stephen,  who, 
during  the  months  of  November,  December,  January 
and  February,  will  devote  to  it  all  the  time  that  may  be 
necessary  for  the  exhaustive  examination  of  the  measure. 
By  this  means  Parliament  and  the  public  will  be  enabled 
to  place  the  fullest  reliance  on  the  criticism  passed 
upon  its  every  detail — and  a  hope  may  be  confidently 
entertained  that  the  Criminal  Law  thus  translated,  abbre- 
viated, revised,  and  amended,  will  assume  the  position  of 
a  permanent  national  edifice. 

B.   L.   MOSELY. 


*  "  Digest  of  the  Criminal  Law/'  Introduction,  page  xxv. 
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IV.— EX  POST  FACTO  LAWS. 

T  ORD  MACAU  LAY,  in  his  account  of  Sir  John  Fen- 
^^  wick's  treason,  and  of  the  Bill  of  Attainder  introduced 
against  him  into  Parliament,  denies  that  an  enactment  can 
be  called  with  propriety  an  Ex  Post  Facto  Law  if  it  change 
not  the  substantive  Law,  but  merely  the  Law  of  procedure.* 
This  is  somewhat  a  thin  and  subtle  distinction.  The 
division  between  substantive  Law  and  Law  of  procedure 
is  not  very  clearly  defined.  In  our  system  of  law,  the  Law 
of  Evidence  grew  up  in  comparatively  modern  times,  and 
•was  in  its  state  of  greatest  rigour  at  the  time  when  Mr. 
Phillips  published  his  first  edition  of  the  Law  of  Evidence. 
In  the  first  part  of  the  first  edition  of  Mr.  Starkie's  Law  of 
Evidence,  that  learned  writer  defended  almost  every  Rule 
that  excluded  testimony  now  universally  received  in  our 
Courts.  With  us,  therefore,  the  Laws  of  Evidence  may 
safely  be  described  as  always  part  of  the  Law  of  procedure, 
for  they  had  plainly  a  judicial  origin,  and  were  strictly 
laws  of  the  Forum.  Lord  Macaulay,  however,  was  dealing 
with  a  portion  of  the  Statute  Law  which  had  a  popular  and 
a  special  origin.  Our  Law  of  procedure,  relating  to  evi- 
dence in  our  Common  Law  Courts,  had  not  declared  one 
witness  to  be  insufficient  to  prove  disputed  facts.  The 
subjects  had  been  cruelly  oppressed  by  the  regal  power 
acting  through  its  Courts  as  the  ministers  of  its  tyranny. 
They  grew  to  look  on  the  Government  as  an  enemy,  from 
whose  violence  they  were  to  be  defended.  Hence  the 
strict  and  special  provisions  as  to  procedure  of  the  Statute 
Laws  of  Treason,  varying,  in  favour  of  the  accused,  from 
the  general  provisions  as  to  the  same  matter  of  the  Criminal 
Law  in  like  cases. 
These  exceptive  provisions  then — statutory  in  enactment, 

•Macaulay,  Hist,  of  England,  Works,  Vol.  IV.  (1866.; 
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and  popular  in  origin,  dear  to  the  people  from  jealous  i 

instincts — stand  on  a  very  different  footing  from  mere  laws  j 

regulating  forensic  procedure.  | 

An  innocent  man  might  have  had  no  other  safeguard 
than  the  law  which  required  two  witnesses  to  prove  the  facts 
against  him  which,  if  true,  established  his  treason.  Let  us 
go  back,  in  imagination,  to  the  Popish  plot  and  Titus  Gates. 
Let  us  suppose,  in  the  first  fury  of  the  fear  and  rage  of  a 
Protestant  people,  suspecting  with  reason  a  plot,  but  not 
able  to  discover  its  real  authors  and  nature,  a  jury 
no  safeguard  to  an  innocent  man  of  the  Catholic  faith.     In  ' 

such  a  case  his  sole  safety  might  be  that  Titus  Gates  had 
got  no  one  to  back  his  lie.  If  then,  in  such  a  case,  the 
Parliament  struck  him  down  by  a  Bill  of  Attainder,  or 
made  a  law  dispensing  with  two  witnesses  in  that  special 
instance,  leaving  the  general  law  unaltered,  in  either  case 
alike,  if  convicted,  innocence  would  perish  by  an  Ex  Post 
Facto  Law,  and  whether  it  fell  by  votes  of  Houses,  or  by 
verdict  of  a  jury,  would  be  equal  tyranny.  The  flagrant 
wrong  and  injustice  would  be  the  same. 

It  is  obvious  then,  that  the  Constitutional  safeguards  of 
the  subject  in  bad  times  equally  require  that  law  should  in 
general  be  prospective,  whether  the  meditated  changes 
regard  substantive  Law  or  regard  procedure,  and  what- 
ever be  the  tribunal- to  which  the  new  jurisdiction  and 
power  are  to  be  confided. 

This  salutary  rule  of  interpretation,  for  it  resolves  itself 
pretty  much  into  a  rule  of  construction  to  ascertain  the 
meaning  of  the  Legislature,  applies  equally  to  Civil  as  to 
Criminal  Law.  The  reason  is  the  same  in  either  case, 
though  the  consequences  of  incautious  or  unjust  legisla- 
tion are  not  equally  hurtful.  A  change  in  the  Laws  of 
Evidence,  retrospective  either  designedly  or  by  incautious 
and  unguarded  use  of  wrong  terms,  may  destroy  titles  which 
any  just  Law-maker  would  especially  desire  to  protect.  In 
a  commercial  country  especially,  the  title  of  a  bond  fide 
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purchaser  for  value  without  notice,  is  generally  regarded  as 
worthy  of  the  protection  equally  of  Legislatures  and  of 
Courts.  Our  Courts  of  Equity  protected  such  titles  from 
the  risk  of  discovery. 

We  have  known  in  modern  times  in  England  and  in 
Scotland  decisions  on  the  Law  of  Marriage,  establishing 
illegitimacy,  where  the  parties  declared  illegitimate 
had  previously  supposed  themselves  lawful  issue.  The  fact  of 
illegitimacy  may  be  quite  unknown  to  the  child  though 
adult,  and  to  one  of  the  parents,  nay,  even  to  both.  Let 
us  suppose  that  a  perfectly  innocent  purchaser  buys  an 
estate  from  an  heir  de  facto ^  supposing  himself  id  jure  heir, 
who  has  succeeded  to  the  estate  of  his  father  who  supposed 
that  child  his  lawful  heir.  After  the  purchase,  and  when  no 
covenants  for  title  are  of  any  value,  the  blot  on  the  title  is 
first  discovered  in  some  way  which  leaves  no  doubt  of  the 
fact,  but  by  documents  inadmissible  in  evidence.  The 
safety  of  the  innocent  purchaser  is  then  entirely  founded  on 
the  Law  of  Evidence.  A  Law  consciously  directed  to 
destroy  his  only  safeguard  and  his  title,  is,  as  to  him,  an 
Ex  Post  Facto  Law,  though  it  might  be,  in  the  ordinary 
course  of  business,  a  beneficial  alteration.  But  if  that  Law 
left  the  general  Law  unaltered,  and  struck  at  him  alone,  it 
would  indisputably  be  retrospective  and  unjust  legislation, 
against  the  general  policy  and  equity  of  the  Laws  of  a 
Commercial  State.  In  most,  though  not  in  all  our  Laws 
relating  to  Real  Property  which  were  passed  many  years 
ago,  such  changes,  though  deemed  beneficial,  were  restricted 
to  future  wills,  future  deaths,  future  alienations,  and  so  on, 
for  fear  of  disturbing  existing  titles.  This  cautious  and 
just  principle  has  recommended  itself  to  Legislators  and 
Judges  throughout  our  Laws,  whether  criminal  or  civil.  It 
has  had  engrafted  on  it  no  such  technical  distinction  as  the 
historian  asserts. 

In  the  particular  case  of  Sir  John  Fenwick,  who  had  kept 
a  witness  out  of  the  way  by  corruption,  little  feeling  for  the 
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victim  would  be  excited  in  the  heart  of  any  reader.  These 
cases,  however,  make  bad  Constitutional  precedents,  as  hard 
cases  make  bad  law,  and  Macaulay  rightly  condemns  the 
proceedings  against  Fenwick.  His  conclusions  are  sound, 
his  exceptions  occasionally  sophistical,  as  in  this  instance; 
for  it  must  be  observed  that  the  Law  as  to  two  witnesses  in 
treason  was  left  unaltered,  and  Macaulay's  instance  of  an 
alteration  in  the  Law  of  Evidence  made  retrospective,  viz., 
in  the  admissibility  of  the  evidence  of  Quakers  unsworn  is 
inapplicable  to  the  case  before  him.  That  was  a  general 
Law,  applicable  alike  to  all  cases,  founded  on  a  general 
sense  of  the  injustice  and  inconvenience  of  the  Law.  In 
Sir  John  Fenwick*s  case,  the  Law  was  left  unaltered ;  but 
in  one  special  case  it  was  suspended  to  strike  down  one 
special  offender. 

Laurence  Peel. 


v.— THE  LATE   RIGHT  HON.   MR.  JUSTICE 

KEOGH. 

r  I  THE  death  of  Mr.  Justice  Keogh  is  not  only  remarkable 
-■-  as  depriving  the  Irish  Judicature  of  a  very  con- 
spicuous figure ;  the  legal  profession  has  lost  in  the  late 
judge  one  of  the  most  active  and  vigorous  intellects  which 
adorned  it.  The  career  of  Mr.  Justice  Keogh  spans  the 
period  between  the  O'Connell  agitation  and  modern  Ireland, 
an  interval  of  much  gloom  and  misery.  Bom  in  Dublin,  in 
1817,  he  was  educated  in  that  city,  proceeding  from  the 
schools  there  to  the-  University.  In  his  course  at  Trinity 
College  he  obtained  honours  at  the  examinations,  but  was 
specially  distinguished  by  the  part  he  took  in  the  debates 
of  the  College  Historical  Society,  the  debating  society 
which  at  the  University  of  Dublin  corresponds  to  the  Union 
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at  Oxford  and  Cambridge.  In  1847,  at  an  age  later  than  is 
generally  chosen  for  entering  on  the  legal  profession,  he 
was  called  to  the  Irish  Bar,  and  joining  the  Connaught 
Circuit  at  once  commenced  active  practice.  From  a  politi- 
cal point  of  view  this  date  marks  the  darkest  period  which 
Ireland  has  witnessed  in  this  century.  The  economic  con- 
dition of  Ireland  in  the  years  1847-9  was  exceptional  in 
European  history.  The  crisis  which  had  been  predicted  since 
the  days  of  Arthur  Young  was  at  hand.  The  numbers  of 
the  people  had  long  exceeded  all  proportion  to  the  normal 
produce  of  the  soil.  Commerce  hardly  existed.  The  land- 
lords, instead  of  managing  their  estates  themselves,  had 
long  pursued  the  custom  of  handing  them  over  to  middle- 
men, and  the  process  of  sub-letting  had  gone  on  for 
generations,  until  when  landlords  came  to  examine  their 
property  at  the  commencement  of  this  century,  they  found 
it  charged  with  an  enormous  population  for  whom  there 
was  no  work,  and  for  whom  there  was  no  subsistence 
but  a  share  in  the  potatoes  which  the  inhabitants  of  the 
same  cabin  might  have  among  them.  The  concession  of 
the  Roman  Catholic  claims  in  1829  had  only  served  to 
disclose  the  extent  of  the  mischief.  The  struggle  for 
existence  had  already  begun,  and  when  the  air  was  cleared 
of  the  sectarian  questions  which  had  unhappily  too  long 
occupied  public  attention,  it  was  found  that  larger  and 
much  more  difficult  problems  remained  to  be  solved.  It 
was  then  that  O'Connell  endeavoured  to  follow  up  his 
success  on  the  Catholic  question  by  undertaking  to  repeal 
the  Act  of  Union. 

But  this  impracticable  scheme  did  not  long  occupy 
popular  attention,  and  an  active  revolutionary  propaganda 
overspread  the  country,  whilst  famine  and  disease  preyed 
upon  the  people,  and  the  bankrupt  condition  of  the  land- 
lords made  the  outlook  for  the  upper  classes  almost  as 
desperate  as  that  for  the  masses  of  the  population.  There 
could  hardly  be  imagined  a  worse  political  atmosphere  than 
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that  in  which  young:  Keogh  passed  the  years  of  preparation 
for  active  life.  He  was  a  boy  when  the  Reform  Bill  changed 
the  balance  of  parties  in  England,  and  with  this  change 
came  considerable  power  and  influence  to  the  Roman  Catho- 
lic party.  Reforms  were  introduced,  but  in  comparison 
with  the  enormous  economic  difficulties  these  changes  were 
but  trifles,  and  the  pressure  went  on  increasing.  Men  like 
Thomas  Drummond  foresaw  the  catastrophe  which  was  at 
hand,  and  toiled  incessantly  to  avert  it.  But  the  public 
generally  were  haunted  only  by  a  sense  of  coming  disaster, 
and  whilst  the  cries  of  the  people  filled  the  air,  faction 
was  indefatigable  to  profit  by  the  storm.  The  noisy  decla- 
mation of  O'Conneirs  monster  meetings,  the  savage 
invective  of  the  great  agitator,  were  the  models  of  popular 
eloquence  to  which  the  ambitious  young  Catholic  naturally 
turned,  and  in  vehemence  and  energy  the  late  judge  was  no 
unworthy  pupil  of  the  rough  times  in  which  he  studied. 

A  less  powerful  nature  would  have  stood  aghast  at  the 
prospect  which  Irish  affairs  presented,  when  a  few  months 
after  his  call  to  the  bar,  the  accident  of  a  general  election, 
and  the  recognition  his  brilliant  talents  as  a  speaker  obtained 
from  the  Peelite  party,  gave  Mr.  Keogh  the  chance  of 
entering  Parliament.  He  had  already  obtained  a  good 
position  as  junior  in  his  Circuit,  and  though  it  is  true  the 
Connaught  is  the  least  important  of  the  Irish  Circuits,  an 
assured  success  on  it  would  have  been  quite  sufficient  to 
secure  Mr.  Keogh  a  leading  position  in  Dublin.  A  seat  in 
Parliament  necessarily  means,  for  an  Irish  Barrister,  a 
sacrifice  of  professional  income.  If  a  man  enters  Parlia- 
ment when  actually  in  the  enjoyment  of  office,  this 
loss  of  income  is  more  than  made  up  to  him  by  his 
official  emoluments,  and  his  duties  as  Attorney  or  Solicitor- 
General  keep  him  before  the  profession,  but  if  he  obtains 
a  seat  without  any  immediate  prospect  of  office,  and 
before  his  position  is  thoroughly  established,  he  has  not 
only  to  sustain  the  loss  of  income,  but  the  risk  of  being 
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outstripped  in  professional  position  by  those  who  are  more 
exclusively  engaged  in  the  Four  Courts.      The  late  Chief 
Justice  Whiteside  was  an  example  of  a  long  Parliamentary 
career    passed    almost    entirely    in    opposition,    but    his 
reputation  was  such  that  all  the  time  he  could  spare  from 
Westminster  was   eagerly   claimed   by  clients  in  Ireland- 
He  had  already  become  recognised  as  the  most  attractive 
and  persuasive  speaker  of  his  time  at  the  Irish  Bar  before 
he  entered  Parliament,     Young  Keogh,  whatever  he  might 
anticipate,  had  no  such  established  reputation  to  fall  back 
upon,  whilst  his  political  godfathers  had  little  to  promise 
him.    They  were  Tories  whom  the  Tories  had  discarded,  and 
who  held  together  as  a  party  by  their  individual  ability, 
and  the   accident   of  their  seniority  to  newer  men,  rather 
than  by  any  direct  influence  which  they  exercised  outside. 
On  the  fall  of  Sir  Robert   Peel's  administration  in  1846, 
the  Peelite  party  was   chiefly  represented   in  Ireland   by 
the  late  Right  Hon.  Abraham  Brewster,  who  was  mainly 
instrumental  in  attracting  Keogh  to  this  side  in  politics, 
and    the    uncertainty    of    the     outlook    was     sufficiently 
illustrated  in  the  fact  that  Mr.  Brewster  did  not  attain  that 
cherished  goal  of  all  Irish  barristers,  a  seat  on  the  Bench, 
until  1866,  nearly  twenty  years  after  the  time  we  now  speak 
of,   whilst    Mr.   Keogh   had   concluded  his   Parliamentary 
career    by   accepting  a  judgeship    in  1856.      But  calcula- 
tions of  professional  success  or  of  party  prospects  were 
little  heeded  by  the  impetuous  young  barrister,  who  saw  the 
arena  of  the  House  of  Commons  opened  to  him,  and  felt 
confident  of  his  power  to  hold  his  own  in  it.      Returned 
for  Athlone,  in  1847,   by  the  aid  of  the  Peelites  and  his 
personal  connection,  he  continued  to  occupy  the  seat  for 
the  next  nine  years.    The  condition  of  Ireland  at  this  time 
practically  suspended  the  functions  of  its   Parliamentary 
representatives.      The    business  of   Parliament  was  two- 
fold, first,  to  bring  its  utmost  aid  in  relief  of  famine,  and 
secondly  to  apply  promptly  those  measures  of  coercion 
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which  the  wild  schemes  of  the  "  Young  Ireland"  party  made 
necessary.     In   relieving  the   famine  neither   Government 
nor  Parliament  required   any  stimulus,  and   in  the   other 
measures   it   was  not  necessary  that  a   representative  of 
popular  feeling,  allied  with  a  party  in  opposition,  should 
participate  further  than  by  close  observation  and  correction 
where  necessary.     Accordingly,  Mr.  Keogh's  career  during 
the  early  years  of  the  Parliament  of  1847  attracted  very  little 
attention,  nor  did  he  attempt  any  strong  part  in  the  House 
until  185 1,  when  on  the  introduction  of  the  Ecclesiastical 
Titles  Bill  he  delivered  a  passionate  philippic  against  the 
Government  for  what  he  denounced  as  their  attempt  "  to 
rekindle   religious   hate"  in   Ireland.     The   Peelite   party, 
generally,  opposed  the  Bill,  but  this  speech  was  more  than 
a  service  to  the  policy  of  his  immediate  political  associates. 
The  Irish  Roman  Catholic  members  who  ordinarily  sup- 
ported the  Government  of  Lord  John  Russell,  were,  after  the 
Durham  letter,  cut  adrift  from  their  party  moorings,  and 
the  trenchant  terms  in  which  Mr.  Keogh  spoke  presented 
him  to  the  country  as  the  leader  and  representative  of  the 
movement  which  the  Roman  Catholic  Bishops  set  agoing 
with  a  view  to  the   coming  election.      The   member   for 
Athlone  became  at  once  the  champion  of  a  party  which  was 
to  be  definitely  organised  and  materially  strengthened  at  the 
coming  election.     Mr.  Keogh  was  the  principal,  and  not  the 
least  popular  of  the  speakers,  at  the  series  of  public  meetings 
organised  by  the  Bishops  in  the  autumn  of  185 1.    A  number 
of  Englishmen  who  had  recently  joined  the  Roman  Church 
were  prominent  in  the  electoral  campaign,  and  made  large 
contributions  to  the    expenses,    and  the    result  was  the 
return    of   some    fifty   members,    pledged   to    defend   the 
Roman  Church  and   act  as    an    Independent  Opposition. 
The   question   of  leadership    was    not  pressed  with   that 
distinctness    which    has    troubled     the    counsels    of    the 
Home    Rule    party  -in    subsequent   years,    but   practically 
it  rested  with  William  Keogh,  Frederick  Lucas,  Mr.  Moore, 
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and  Mn  Duffy,  now  Sir  Charles  Gavan  Duffy  of  Melbourne. 
Among  these  able  men  the  most  important  Parlia- 
mentary position  and  the  largest  Parliamentary  experience 
belonged  to  Keogh,  whilst  he  also  enjoyed  the  confidence  of 
Mr.  John  Sadleir,  a  member  of  the  party,  who  was  supposed 
capable  of  assisting  to  develope  a  new  commercial  future  for 
Ireland.  Lucas  represented  the  **  neophyte  "  religious  ele- 
ment, whilst  Moore  and  Duffy  typified  different  sides  of  Irish 
national  feeling.  All  went  merrily  as  long  as  the  struggle 
with  Lord  Derby's  Government  lasted.  The  Peelites  had  kept 
aloof  from  that  experiment,  and  worked  cordially  with  the 
new  Irish  party  in  bringing  about  the  fall  of  the  Ministry. 
Then  came  the  tidings  that  Lord  Aberdeen's  new  Govern- 
ment included  Mr.  Sadleir  as  a  junior  Lord  of  the  T|-easury, 
and  Mr,  Keogh  as  Solicitor-General.  The  repeal  of  the 
Ecclesiastical  Titles  Act,  a  Bill  on  Education,  above  all  a 
scheme  on  the  Land  question,  made  no  part  of  the 
ministerial  policy,  yet  these  were  only  a  portion  of  the 
programme  to  which  the  Independent  Opposition  was  said 
to  be  pledged.  A  furious  crusade  was  at  once  commenced 
against  the  new  officials.  The  violence  of  the  language 
used  both  in  and  out  of  Parliament  has  perhaps  no  parallel 
in  our  political  life  in  the  nineteenth  century.  The 
Ecclesiastical  authorities  encouraged  it  from  their  dis- 
content with  the  spirit  of  independence  which  Mr, 
Keogh  always  showed  in  his  dealings  with  the  Church, 
and  in  the  hope  of  forcing  the  Government  to  buy  off  the 
popular  outcry  by  some  concession.  The  Nationalists  were 
delighted  to  have  clerical  authority  to  back  them  up  in 
abusing  a  Solicitor-General,  and  the  fury  of  the  struggle 
was  increased  by  the  vehement  scorn  with  which  the 
attack  was  repelled.  Mr.  Keogh  met  his  assailants  with 
indignant  defiance.  His  case  was  simply  that  he  had 
come  into  Parliament  as  an  adherent  of  the  Peelite 
party,  and  from  his  professional  position  naturally  a 
candidate  for  office,  should  that  party  have  office  to  bestow. 
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His  position  on  the  Ecclesiastical  Titles  Bill  was  his 
natural  one  as  a  Roman  Catholic  and  a  Peelite.  When  the 
Peelites  formed  their  new  combination,  office  naturally  fell 
to  his  share,  and  though  he  was  anxious  to  reform  the  Irish 
Land  Laws,  and  achieve  other  things,  he  did  not  see  that 
his  declining  the  natural  result  of  his  Parliamentary  career 
would  advance  the  desired  ends.  The  contest  had  not 
died  out  when  the  suicide  of  John  Sadleir  and  the  failure 
of  his  bank  revived  popular  excitement,  and  supplied  a  new 
topic  of  declamation  against  Sadleir's  political  associates. 
About  this  time,  a  vacancy  occurring  in  the  Court  of 
Common  Pleas  at  Dublin,  Mr.  Keogh  accepted  the  post, 
and  withdrew  from  Parliamentary  life. 

As  a  puisne  judge  in  Ireland  there  was  little  scope  for 
that  strong,  vehement  nature ;  but  no  one,  who  ever 
attended  even  a  sitting  in  chambers  before  Mr.  Justice  Keogh, 
will  forget  the  freshness  and  life  and  noble  zeal  for  justice 
which  he  brought  to  the  business  of  his  Court.  He  was 
not  a  learned  lawyer,  but  he  never  failed  to  appreciate  a 
legal  argument,  and  his  judgments  were  always  distinguished 
by  the  clearness  and  precision  with  which  he  dealt  with  the 
questions  before  him.  His  demeanour  as  a  judge  at  Nisi 
Prius  extorted  even  from  the  Nationalist  press  testimonies 
to  his  dignity  and  impartiality. 

When  the  increasing  violence  of  the  Fenian  agitation 
obliged  the  Government  in  1865  to  seize  the  Fenian  papers 
and  prosecute  the  writers,  Mr.  Justice  Keogh  was  chosen 
as  one  of  the  judges  to  preside  at  the  series  of  trials  which 
took  place  at  the  Court  in  Green  Street,  Dublin.  His 
enunciation  of  Constitutional  principles  and  his  earnest 
appeals  to  the  people  to  keep  clear  of  the  evil  counsels  which 
the  Fenian  agents  offered,  exposed  him  to  a  renewed  storm 
of  popular  odium,  and  his  position  was  the  more  remarkable 
from  the  fact  that,  though  a  Roman  Catholic  of  distinguished 
ability  and  of  irreproachable  private  life,  the  Roman  Church 
encouraged  rather  than  repressed  the  attacks  made  upon 
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him.  Though  he  had  been  allied  with  the  clerical  party 
in  his  resistance  to  the  Ecclesiastical  Titles  Act,  he  was  one 
of  the  few  Roman  Catholics  who  did  not  owe  his  seat  to 
the  favour  of  his  Church ;  and  when  the  struggle  connected 
with  the  Ecclesiastical  Titles  Act  had  passed  away,  he  took 
every  occasion  of  asserting  in  the  House  of  Commons  his 
attachment  to  law  and  the  principles  of  public  policy,  as 
distinguished  from  that  submission  to  Church  authority 
which  it  was  becoming  the  practice  of  Rome's  supporters  to 
demand  from  all  adherents  of  their  Church  engaged  in 
public  life.  His  independence  of  the  new  Roman  Catholic 
school  was  further  illustrated  by  a  literary  discourse  which 
the  judge  was  invited  by  the  Afternoon  Lecture  Society  to 
deliver  at  Dublin  in  1865.  He  chose  Milton  for  his  subject, 
and  made  the  poet  the  text  for  a  dissertation  of  great 
eloquence  and  power  on  the  service  done  to  human  liberty 
by  the  Covenanters  and  the  Commonwealth.  There  was 
nothing  in  his  lecture  beyond  its  force  and  glowing  language 
which  would  have  attracted  special  attention  thirty  years 
before,  but  coming  from  a  Roman  Catholic  of  brilliant 
parts  and  high  position  when  Roman  Catholic  Ireland  was 
being  gradually  nursed  by  Archbishop  Cullen  into  the  newest 
Ultramontane  ideas,  when  the  Syllabus  had  been  already 
promulgated  and  the  clerical  powers  were  in  all  directions 
preparing  for  the  Vatican  Council,  in  such  circumstances 
this  panegyric  on  a  heretic  poet  whose  works  had  been  placed 
on  the  Index,  this  eulogy  of  a  political  party  whose  career 
in  Ireland  had  been  long  a  subject  of  denunciation,  produced 
in  that  island  a  sensation  even  greater  than  that  occasioned 
subsequently  by  the  more  widely  known  Galway  judgment. 
Cardinal  Cullen,  another  typical  character  in  the  Ireland  of 
the  last  generation,  and  who,  within  the  last  month,  has 
himself  passed  away,  made  the  judge's  lecture  the  subject 
of  a  Pastoral  to  his  flock,  and  unpopular  as  the  judge  had 
long  since  been,  he  thenceforth  became  the  special  object 
of  clerical  animadversion. 
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The  powers  given  to  the  judges  by  the  Corrupt  Practices 
at  Elections  Act,  1868,  opened  a  new  field' in  which  Mr. 
Justice  Keogh's  acuteness  and  experience  of  men  shone  to 
great  advantage.  The  general  election  which  followed  in 
1868,  provided  a  large  amount  of  work,  and  it  is  remarkable 
that  in  contrast  with  the  attacks  to  which  his  conduct  of 
the  Fenian  trials  had  been  exposed,  and  with  the  uproar 
which  followed  on  the  Galway  judgment  in  1872,  his  large 
share' in  the  Election  trials  of  1869  excited  general  admira- 
tion, marked  as  it  was  by  impartiality,  intelligence,  and 
expedition.  In  1872,  Sir  William  Gregory  vacated  his  seat 
for  Galway  on  assuming  the  Government  of  Ceylon,  and  the 
present  member  for  Galway,  Major  Nolan,  offered  himself 
as  a  candidate  in  the  double  capacity  of  a  Home  Ruler  and 
the  chosen  of  the  Roman  Catholic  clergy.  The  public 
exercise  of  clerical  influence  was  nothing  new  in  Irish  elec- 
tions. In  many  constituencies  it  has  been  the  practice  for 
years  past  to  announce  a  candidate  by  a  declaration 
emanating  from  a  meeting  of  the  clergy  at  the  Bishop's 
house.  In  Galway,  however,  there  was  this  element  of 
difference,  a  large  number  of  the  resident  gentry  were 
Roman  Catholic,  and  they  had  hitherto  had  much  to  say  in 
settling  the  representation  of  the  county ;  moreover,  they 
were  on  this  occasion  very  much  divided,  many  of  them 
supporting  Major  Trench,  a  Protestant,  but  personally 
popular.  It  was  only  by  introducing  the  new  plan  of 
popular  nomination  by  the  mouths  of  the  clergy,  such  as 
had  been  already  recognised  in  Longford  and  other  counties 
of  Leinster,  and  enforcing  the  nomination  with  the  utmost 
vigour,  that  Major  Nolan's  election  could  be  secured,  and 
accordingly  from  one  end  of  Galway  to  the  other  the  whole 
resources  of  priestly  organisation  were  brought  into  play. 
Mob  violence  and  spiritual  terrors  were  used  alternately, 
as  occasion  might  require,  with  the  utmost  freedom. 
Bishops'  Pastorals  and  altar  denunciations  were  almost  as 
numerous  as  the  paving  stones  that  pursued  Major  Trench's 
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supporters.     Major  Trench  relied  on  the  facts  to  show  that 
there  was  a  general  conspiracy  to  interfere  with   freedom 
of  election,  issued  notices  that  his  opponent  had  disqualified 
himself,  and   claimed   that    the  votes  given   to   him,  the 
only     qualified     candidate,    entitled     him     to    the     seat- 
There    was   no   question  that   the  proceedings   of    Major 
Nolan's  supporters   had   invalidated  his    election.      They 
were  quite  prepared  for  a  renewal  of  the  struggle,  but  such 
a  system  of  persistence  in  lawlessness  was  anticipated  by 
the  provisions  enabling  the  other  candidate  to  disqualify 
his  opponent  in  virtue  of  such  practices,  and  claim  the  seat 
for  himself  as  won  at  the  particular  election  by  the  votes 
recorded   for  the  only  qualified  candidate.      After  a  long 
inquiry    in    Galway,    Mr.    Justice    Keogh   held    that  the 
notices    were    duly     given,    that    accordingly    the    votes 
for    Major    Nolan    could  not    be  counted,    and    reserved 
for  the   Court   of   Common  Pleas  the   question   whether 
the   seat    did   not    belong   to    Major   Trench.      The   de- 
cision of  the  Court  in  favour  of  Major  Trench  was,  how- 
ever, but  a  small  matter  compared  with  the  fury  which  the 
Judge's  picture  of  the  clergy  in  Galway,  and  his  comments 
on  their  proceedings,  excited.      Two  Bishops  and  several 
members  of  the  inferior  orders  were  put  on  their  trial,  and 
the  Roman  Catholic  power,  which  had  seemed   to  enjoy 
almost  universal  dominion  over  the  Irish  constituencies  out 
of  Ulster  since   the   General  Election  of  1866,  appeared 
seriously    threatened.       The    motion    in     the    House    of 
Commons  for  the  removal   of  the  Judge  and  the  violent 
invectives  with  which  the  proposal  was  supported  were, 
however,    only   the    latest    development    of   that    quarrel 
between  him  and  the  priestly  power  which  had  been  going 

on  for  years.      We  do   not   attach   much   importance   to 
the  theory    that    the    strong    nature    of   the    Judge   was 

seriously    affected    by    the    uproar    which   his    impetuous 

rhetoric  excited.      His  was  rather  a  spirit  that  exulted  in 

the  storm,  but  however  that  may  be,  there  had  been  for  some 
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time  past  many  signs  of  failing  health,  and  on  these  there 
supervened  a  few  weeks  since  a  mental  affection,  which 
was  soon  followed  by  complete  physical  exhaustion,  and  his 
active  stirring  life  was  terminated  last  month  at  Bingen,  on 
the  Rhine. 

In  the  Galway  Judgment,  and  some  similar  utter- 
ances, Mr.  Justice  Keogh  was  too  often  carried  away 
by  the  earnestness  of  his  own  convictions,  and  spoke 
rather  with  the  passion  of  a  partisan  than  with  the 
calmness  which  befits  the  judgment  seat.  But  whether 
we  differ  from  him  or  not,  whether  we  approve  his  language, 
or  would  have  preferred  somewhat  different  phraseology,  it 
is  impossible  not  to  recognise  in  him  a  generous,  glowing 
nature,  which  was  actuated  by  a  high  sense  of  all  that  is 
strong  and  frank  and  noble,  and  which  hated  cordially  every 
form  of  pettiness  and  falsehood. 


VI.— ON   THE  AMENDMENT  OF  THE   LAW. 
By  a.  E.  Miller,  LL.D.,  Q.C.,* 

ONE    OF    THE    RAILWAY    COMMISSIONERS. 

TTTHEN  I  originally  accepted  the  offer  made  me  by  the 
^  ^  kindness  of  the  Council  of  this  Association,  and 
undertook  the  ofl&ce  of  President  of  the  Jurisprudence 
Department  for  the  ensuing  year,  I  purposed  calling  atten- 
tion in  some  detail  to  the  principles  upon  which,  as  it 
seems  to  me,  the  work  of  law  reform  should  be  conducted, 
and  the  machinery  by  which  it  should  be  carried  out.  I 
have,  however,  found  myself  compelled  completely  to  alter 

*  An  Address  delivered  as  President  of  the  Jurisprudence   Department, 
Social  Science  Congress,  Cheltenham,  October  28, 1878. 
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my  design,  partly  because  the  scheme,  as  it  were,  broke 
down  under  its  own  weight — the  time  at  my  disposal 
turned  out  lamentably  insufficient  for  the  purpose — but 
even  more,  because  I  found  that  the  ground  had  been  in 
great  part  already  covered  better  than  I  could  hope  to  do 
it,  and  notably  by  my  immediate  predecessors  in  this 
chair. 

Under  these  circumstances  I  thought  that  I  could  not 
occupy  myself  more  usefully  than  by  endeavouring  to  call 
attention  as  briefly  as  I  can  to  a  few  of  the  questions  which 
seem  to  me  at  present  to  call  most  urgently  for  reform. 
On  one  question  indeed  I  shall  be  obliged  to  tax  your 
patience  at  some  length,  not  only  because  I  consider  it 
the  most  crying  evil  left  unredressed  in  this  country,  but 
because  I  think  the  present  time,  when  public  attention 
has  been  so  lately  called  to  a  flagrant  instance  of  the 
abuse,  a  fitting  one  for  making  an  exertion  to  procure  its 
removal. 

It  will  doubtless  be  expected  that,  at  the  outset  of  this 
address,  I  should  make  some  allusion  to  the  question  of 
Codification  which  has  not  only  for  many  years  occupied 
a  considerable  share  of  public  attention,  but  has  also  been 
specially  commended  to  the  consideration  of  this  Congress. 

As  regards  the  particular  Bill  now  before  us  I  desire  to 
say  nothfng ;  but  on  the  general  question  of  Codification  I 
must  ask  you  to  bear  with  me  for  a  few  moments,  though  I 
am  conscious  that  what  I  have  to  say  will  be  anything  but 
palatable  to  many. 

I  am  convinced  that  the  time  has  not  yet  come  for  any- 
thing like  a  successful  attempt  at  a  general  codification  of 
the  Law ;  nay  more,  I  doubt  if  it  can  ever  come  ;  nay  more 
still,  I  have  grave  doubts  whether  if  it  had  come,  the  end 
would  be  a  desirable  one. 

Let  me  not  be  misunderstood.  I  have  no  greater  love 
than  any  one  else  for  the  present  chaotic  condition  of  the 
Law ;  no  one  could  hail  with  greater  pleasure  than  myself 
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an  authoritative  Digest,  which  would  replace  by  some  twenty 
or  thirty  well  arranged  volumes  the  2,000  odd  volumes  of 
statutes  and  reports,  which  every  competent  lawyer  is 
supposed,  if  not  to  know  by  heart,  at  any  rate  to  be  able  to 
find  his  way  readily  about  in.  The  man  who  will  undertake 
and  carry  out  that  will  do  a  great  work.  But  we  are  yet 
many  steps  from  the  beginning  of  that  work,  and  when  it  is 
completed  we  shall  even  then  not  have  progressed  beyond 
the  very  threshold  of  a  Code. 

A  Code,  let  me  remind  you,  if  it  is  to  fulfil  its  office 
efficiently,  must  be  a  complete  systematic  enunciation  of  the 
law ;  so  complete  that  no  principle  or  proposition  of  law 
can  exist  for  any  practical  purpose  which  is  not  to  be  found 
in  it ;  so  systematic  that  every  thing  that  is  there  can  be 
found  with  little  more  trouble  than  is  involved  in  looking 
out  a  word  in  a  good  dictionary.  Every  question  of  law 
would  thus  be  reduced  to  one  of  construction  merely,  and 
the  best  grammarian  would,  for  all  practical  purposes,  be- 
come the  most  competent  judge.  Now,  without  entering  into 
any  question  as  to  the  desirability  of  such  a  result,  it  is 
dear  that,  as  a  preliminary  to  its  attainment,  we  must 
ascertain  with  precision  the  whole  of  the  Law  which  we 
desire  to  enunciate,  down  to  its  minutest  details,  and  must 
have  an  adequate  idea  of  the  mutual  relations  of  its  several 
parts.  How  are  you  to  do  this  until  you  have  first  got  hold 
of  the  existing  Law  in  some  manageable  shape,  and  then 
determined  precisely  the  mould  in  which  you  desire  to  recast 
it  ?  Now  this  preliminary  involves  the  preparation  of  a 
Digest.  I  know  that  it  has  been  gravely  urged  that  the 
process  of  Digestion  and  Codification  can  proceed  simulta- 
neously, that  the  codifier,  that  is  to  say,  can  make  his  own 
Digest  and  use  it  up  in  his  Code  as  he  goes  along ;  and  I 
will  not  deny  that,  on  a  small  scale,  and  with  reference  to  a 
limited  subject,  this  may  be  practicable,  but  I  am  certain 
*that,  if  you  intend  to  do  the  thing  so  as  to  be  of  real  perma- 
nent service,  you  must  be  satisfied  to  do  one  thing  at  a  time. 
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and  gradually  build  up  your  system  by  progressive  stages, 
of  which  even  a  Digest  is  far  from  being  the  first.  Festina 
lente. 

It  is  now  just  twenty-two  years  ago — just  the  whole  life- 
time of  this  Association — since  my  attention  was  called  to 
this  subject  by  my  being  appointed  one  of  the  draftsmen 
employed  by  the  then  existing  Statute  Law  Commission  to 
prepare  one  of  the  Bills  needed  for  the  then  contemplated 
consolidation  of  our  Statute  Law.  I  pointed  out  then,  in 
the  note  which  each  draftsman  was  required  to  append  to 
his  draft,  that  the  work  could  not  be  thorougly  and  satisfac- 
torily done  until  the  actual  state  of  the  Statute  Law  had 
been  accurately  ascertained;  and  that  for  that  purpose  a 
carefully  revised  edition  of  the  entire  Statute  Book,  exclud- 
ing all  that  had  been  repealed  or  amended  or  had  become 
obsolete,  was  an  essential  preliminary.  The  idea  was  too 
prosaic  for  acceptation  by  the  Commission,  and  accordingly 
they  went  on  accumulating  draft  Consolidation  Bills,  which 
have  ever  since  slumbered  peacefully  in  some  Government 
pigeon-holes  or  other,  if,  indeed,  they  have  not  long  ago 
found  their  way  to  the  butterman  or  the  trunk-maker.  At 
any  rate,  none  of  them,  except  Mr.  Greaves's  Criminal  Law 
Consolidation  Bills,  has  ever  been  submitted  to  Parliament. 
Some  ten  years  ago,  however,  the  plan  of  a  revised  edition 
was  taken  up  by  the  present  Lord  Chancellor  (certainly  not 
upon  any  suggestion  of  mine,  I  can  claim  no  part  in  it  what- 
ever), and  within  the  last  few  months  we  have  seen  it  brought 
to  a  completion  by  the  publication  of  the  fifteen  volumes 
which  contain  all  the  existing  Statute  Law  down  to  the 
year  1868,  and  for  the  first  time  render  a  systematic  digest 
of  that  Law  reasonably  practicable.  That  edition  is  the 
fruit  of  the  continuous  labours  of  the  Statute  Law  Com- 
mittee for  ten  years :  how  long  do  you  suppose  it  would 
take  to  prepare  and  edit,  by  authority,  a  similar  edition  of 
the  reports  ?  Certainly,  not  a  shorter  time  :  and  yet,  till 
that  has  been  done,  it  would  be  hopeless  to  look  for  even  a 
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reasonably  good  Digest,  that  is  to  say,  a  text-book  which 
might  be  used  as  authority,  and  as  containing  all  the 
authorities,  on  any  branch  of  our  Law ;  not  to  speak  of  a 
Code,  which,  as  I  have  said  before,  is  intended  to  supersede 
the  unwritten  as  well  as  the  written  Law. 

These  preliminary  steps,  however,  require  nothing  but 
time,  care,  and  patience  to  carry  them  into  effect.  The 
same  agency  which  has  authoritatively  edited  the  Statutes 
could,  if  so  minded,  issue  an  equally  authoritative  Digest, 
though  that,  if  confined  to  the  Statute  Law,  would  be  of 
but  little  advantage.  But  a  similar  agency  could,  no  doubt, 
with  the  concurrence  of  the  Judges,  which  we  have  no 
reason  to  suppose  would  be  withheld,  prepare — first,  a 
complete  edition  of  all  that  is  still  valuable  in  the  reports  ; 
and  then,  such  a  Digest  as  well  of  the  positive  law  contained 
in  the  Statute  Book  as  of  the  common  law  so  far  as  it  has 
hitherto  been  formulated  by  judicial  expression,  as  would 
bring  before  us  in  a  manageable  shape  all  that  at  present 
constitutes  our  Corpus  Juris :  it  is  when  you  propose  to 
give  to  your  Digest — whether  further  developed  into  a  Code 
or  not — that  legislative  sanction  without  which  it  must  at 
best  remain  merely  a  higher  sort  of  text-book,  that  your 
great  difficulty  will  have  to  be  encountered  :  and  with  our 
present  system  of  legislation,  and  unless  you  can  find  a 
House  of  Commons  ready  and  willing  to  take  your  law  on 
trust  and  accept  your  measure  as  a  whole — to  do  which  you 
must  return  to  the  days  of  Henry  VIIL — I  do  not  see  how 
such  a  measure  as  would  be  needed  can  ever  be  expected  to 
become  law. 

The  difficulty  here  referred  to  is  not,  however,  by  any 
means  peculiar  to  this  question,  but  one  which,  as  it  seems 
to  me,  more  than  any  other  retards  all  progress  in  law-reform, 
and  is  due  to  the  very  defective  machinery  which  we  employ 
for  the  manufacture  of  new  laws,  and  the  amendment  of  old 
ones ;  and  the  most  important,  if  not  the  most  pressing,  of 
all  reforms,  is  a  reform  in  the  machinery  of  legislation. 
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How  can  the  framers  of  a  bill  of  any  importance  be  expected 
to  produce  a  consistent  and  intelligible  document  when,  no 
matter  with  what  careful  accuracy  it  may  have  been  origin- 
ally contrived,  no  matter  what  pains  may  have  been  taken 
to  preserve  its  homogeneity,  with  the  rest  of  the  law  bearing 
upon  the  subject,  it  is  impossible  even  to  guess  at  the  fonn 
in  which  it  may  eventually  become  law.     An  amendment 
introduced  alio  intuitu  may,  perhaps  in  mere  ignorance,  de- 
stroy an  important  connection  ;  may — not  unfrequently  does 
— by  the  use  of  some  term  in  a  sense  different  from  that 
in  which  it  is  used  elsewhere,  introduce  an  element  of  ambi- 
guity into  the  whole  Act ;  may  even,  as  the  result  of  some 
compromise  upon  a  question  of  detail,  introduce  unforeseen 
complications  which  go  far  to  render  the  whole  measure 
unworkable.    And  all  this  because,  not  content  with  deciding 
every  question  in  difference — which  is  clearly  within  their 
competence — the  House  at  large  insists  on  settling,  if  neces- 
sary by  division,  the  precise  form  of  words  in  which  their 
decision  is  to  be  enunciated,  an  ofiSce  for  which  they  are 
eminently  unfit.     Hence  result  delays  and  difl&culties  in  the 
progress  of  any  measure  of  importance,  which  have  become 
proverbial ;   hence   the   necessity  of  extensive,   sometimes 
oppressive,  litigation  to  determine  the  construction  of  every 
new  statute;   hence,  worse  than  all,  the   perpetually  re- 
curring necessity  of  fresh   Acts   for  the  amendment  and 
re-amendment  of  old  ones ;  till  instead  of  a  single  systematic 
and  intelligible  statement  of  the  law,  you  are  overwhelmned 
by  a  congeries  of  conflicting  enactments,  scattered  at  ran- 
dom through  a  wilderness  of  volumes ;  and  after  the  expen- 
diture of  infinite  labour,  the  last  state  of  the  Law  on  the 
subject  is  worse  than  the  first. 

The  remedy  is  simple,  and  is  not  now  propounded  for  the 

first  time :   I  can  lay  no  claim  whatever  to  originality  in  the 

suggestion  I  am  about  to  make,  but  I  have  all  the  more 

confidence  in  its  soundness. 

Without  a  standing  Committee,  which  should  be  respon- 
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sible  for  the  language — but  the  language  only — of  all  Acts 
of  Parliament,  and  which  should  be  supreme  upon  all  ques- 
tions of  wording,  it  is  hopeless  to  expect  our  legislation  to 
be  either  intelligible  or  consistent. 

Such  a  Committee  ought  not  to  be  numerous,  certainly 
not  more  than  five  in  number  :  and  should  be  given 
such  a  position  as  to  rank  and  salary  as  would  secure  the 
acceptance  of  the  office,  which  ought  to  be  a  permanent 
one,  by  the  most  experienced  parliamentary  draftsmen  of 
the  day.  To  this  Committee  every  Bill  should  be  referred 
as  soon  as  it  has  been  read  a  second  time ;  and  it  should  be 
their  duty  to  point  out  all  inconsistencies  of  language,  either 
with  the  Bill  itself  or  with  any  part  of  the  prior  law  not 
proposed  to  be  repealed,  and  to  make  suggestions  for  their 
removal.  After  the  Bill  has  passed  through  committee  of 
the  House  it  should  be  again  referred  to  this  Committee, 
who  should  now  be  bound  to  introduce  all  the  amendments 
made  by  the  House  in  appropriate  language,  so  as  to  give 
effect  to  the  intention  of  Parliament  in  the  best  possible 
manner.  It  should,  of  course,  be  competent  for  the  House 
to  recommit  the  Bill  and  then  send  it  back  to  the  Com- 
mittee with  further  instructions ;  and  this  process  might  be 
repeated  indefinitely ;  but  no  alteration  should  be  allowed 
upon  report  or  on  the  third  reading  of  any  Bill,  nor  should 
any  Bill  be  proposed  for  third  reading  except  in  the  shape 
in  which  it  has  last  left  the  standing  Committee, 

I  know  that  it  will  be  said  that  the  process  here  described 
is  too  cumbrous  to  work,  and  that  the  waste  of  time 
involved  in  the  passage  of  the  Bill  back  and  forward 
between  the  House  and  the  standing  Committee  would 
be  prohibitory  of  all  legislation  whatever.  I  do  not 
concur  in  this  opinion :  I  am  satisfied  that  on  the  whole 
more  time  is  consumed  in  the  verbal  discussions  now 
inevitable  in  the  course  of  any  measure  of  importance 
through  Committee  than  would  under  the  plan  suggested 
be  ordinarily  required  for  the  whole  passage  of  the  Act; 
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because  all  questions  of  language  being  removed  from  the 
cognisance  of  the  House  and  reserved  for  the  Committee, 
the  former  body  would  be  occupied  with  questions  of 
substance  only,  with  a  saving  both  in  time  and  labour, 
which  only  those  who  have  carefully  followed  the  progress 
of  a  hotly  contested  Bill  can  fully  appreciate. 

And  even  if  this  hope  were  deceived,  if  it  should  turn 
out,  contrary  to  all  reasonable  expectation,  that  under 
the  new  system  we  succeeded  in  passing  somewhat  fewer 
Acts  of  importance  than  are  passed  now,  the  improvement 
in  the  quality  of  legislation  would  be  cheaply  purchased 
even  by  a  considerable  diminution  in  the  quantity  thereof; 
to  say  nothing  of  the  enormous  waste  both  of  time  and 
money  in  the  shape  of  litigation,  from  which  we  might 
fairly  hope  to  be  delivered. 

Among  the  most  disastrous  of  the  consequences  of  this 
very  defective  system  of  legislation  are  the  impediments 
thereby  thrown  in  the  way  of  the  assimilation  of  the  laws 
of  the  different  parts  of  the  Kingdom.  No  one  will,  I 
presume,  contend  that  it  is  otherwise  than  desirable  that 
the  whole  of  this  nation  should,  so  far  as  practicable,  be 
governed  by  the  same  laws :  I  do  not  mean,  of  course,  to 
challenge  the  desirability  of  what  is  known  as  Local  and 
Personal  legislation,  nor  do  I  deny  that  occasional  differ- 
ences of  circumstance  exist  which  require  a  corresponding 
difference  of  treatment,  but  I  think  that  it  will  be  accepted 
almost  as  an  axiom  that  the  general  law  affecting  the  whole 
Kingdom  should  be,  as  far  as  possible,  identical. 

As  regards  Scotland  there  are,  I  admit,  considerable  diffi- 
culties in  the  way,  because  the  law  of  Scotland  proceeds  upon 
a  basis  essentially  different  from  that  of  England,  though 
even  these  are  not,  I  think,  nearly  so  formidable  as  they  are 
commonly  considered.  But  in  the  case  of  Ireland  this  diffi- 
culty does  not  exist,  the  basis  of  the  law  there  and  here  is 
precisely  the  same,  and  with  a  rational  system  of  legislation 
there  would  be  no  difficulty  either  in  bringing  the  laws  of 
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both  islands  into  substantial  harmony,  or  in  preserving  that 
harmony  when  created.  Instead  of  this,  under  our  present 
system  of  legislation,  the  laws  of  Ireland  and  England  are 
more  widely  different  now  than  they  were  at  the  date  of  the 
Union  :  instead  of  legislation  for  the  two  parts  of  the 
country  being,  as  it  ought  to  be,  always  simultaneous  and 
ordinarily  identical,  the  practice  of  separate  legislation, 
even  when  no  diversity  is  intended,  has  become  almost 
inveterate. 

There  is,  it  is  to  be  observed,  no  question  as  to  the  desira- 
bility of  identity  of  legislation  for  the  two  countries  in 
matters  common  to  both — thereon  opinion  is  unanimous — 
but  when  the  time  for  legislation  arrives  this  opinion  is  not 
acted  on.  Separate  legislation  ensues.  Then  years  after- 
wards, under  the  pressure  of  necessity,  a  spasmodic  effort 
is  made,  and  the  differences,  which  ought  never  to  have 
arisen,  are  more  or  less  imperfectly  removed.  But  there  is 
no  recognition  of  the  fact  that  the  unity  which  it  was 
desirable  to  attain  had  been  attained,  and  therefore  should 
not  again  be  lost — there  is  no  guarantee  afforded  that  once 
assimilated  the  laws  shall  remain  similar — ^and  so  every 
now  and  then  the  vicious  circle  is  once  more  entered  on.  I 
can  find  no  argument  in  favour  of  such  a  state  of  things. 
No  good  end  can  be  attained,  no  object  realized,  by  need- 
lessly perpetuating  old  differences,  still  less  by  needlessly 
creating  new  ones.  Separate  legislation  increases  the 
labours  and  unnecessarily  occupies  the  time  of  Parliament. 
It  precludes  English  members  from  taking  due  interest  in 
Irish  affairs ;  it  keeps  alive  a  false  impression  of  the  ex- 
istence of  separate  interests ;  and  what  is  to  be  above  all 
things  noticed  is  that  it  can  lead  to  no  definite  end. 

I  cannot  more  forcibly  illustrate  the  working  of  the  pre- 
sent system  of  separate  legislation  than  by  reference  to  the 
great  attempt  at  Codification  already  mentioned.  It  is  a 
Bill  of  unusual  magnitude.  It  repeals  the  whole  of  the 
present  statute  law  on  the  subject  of  indictable  offences, 


ON   THE   AMENDMENT   OF  THE   LAW.  8l 

and  attempts,  or  at  any  rate  professes,  to  substitute  a  Code 
in  the  place  of  the  present  law,  both  statute  and  common 
law,  in  regard  to  the  subject.  It  deals  with  offences  against 
public  order,  internal  and  external ;  with  acts  injurious  to 
the  public  generally ;  with  offences  against  the  person,  the 
conjugal  and  parental  rights,  and  the  reputation  of  indi- 
viduals. It  introduces  new  principles  of  law  in  some  of 
these  matters.  The  measure,  however,  is  confined  to 
England.  Ireland  is  excluded  from  its  operation  ;  and  so, 
if  it  should  be  passed,  the  laws  of  England  and  Ireland  in 
all  these  numerous  subjects — laws  which,  after  years  of  labour 
and  numerous  Acts  of  Parliament,  are  now  almost,  if  not 
quite,  identical — will  once  more  be  dissimilar.  Years  hence, 
possibly,  a  similar  measure  will  be  passed  for  Ireland ;  but 
in  the  intervening  years  the  laws  will  be  dissimilar,  and 
even  if  the  experiment  succeeds  there  will  be  an  Irish  Code 
and  an  English  Code,  which  will  be  certain  not  to  be 
identical  even  when  not  substantially  different,  and  the 
golden  opportunity  will  have  been  lost  for  enunciating  the 
law  in  a  form  not  exclusively  English  or  exclusively  Irish, 
but  common  to  both  countries. 

I  would,  did  time  permit,  pursue  this  subject  in  some 
detail,  but  I  must  confine  myself  to  one  other  illustration  of 
the  matter  which  seems  to  me  of  capital  importance.  Next 
to  the  Criminal  Law  there  is,  perhaps,  no  subject  so  entirely 
common  to  the  whole  Kingdom,  or  in  which  there  is  less 
reason  for  divergence  of  legislation,  than  the  laws  relating 
to  the  relief  of  the  poor :  and  yet  there  is,  perhaps,  none  in 
which  the  divergences  are  more  striking  or  inconvenient. 
The  English  law  is  still  based  upon  the  old  style  of  settle- 
ment enforced  by  removal — which  has  been  rightly  described 
as  "a  harsh,  complicated,  and  expensive  machinery  for 
enforcing  the  chargeability  of  districts  to  support  their  own 
poor."  In  Scotland  this  chargeability  is  enforced,  without 
removal,  by  an  action  by  the  relieving  parish  against  the 
chargeable  parish  to  recover  the  cost  of  relief,  when  both 
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parishes  are  in  Scotland ,  but  if  one  of  them  should  happen  to 
be  in  England  or  Ireland,  this  remedy  cannot  be  resorted  to, 
and  the  only  way  of  enforcing  chargeability  is  by  removing 
the  pauper.  In  Ireland,  the  Law  of  Settlement  and  removal 
is  wholly  unknown,  and  the  pauper  remains  a  charge  upon 
the  Union  where  he  happens  to  become  destitute,  there 
being  no  power  of  removal  except  in  the  case  of  paupers 
previously  removed  from  Great  Britain.  None  of  the 
systems  is  a  good  one,  but  a  very  reasonable  system  might 
be  readily  compounded  out  of  the  best  parts  of  the  three, 
if  our  system  of  separate  legislation  did  not  practically 
preclude  anything  like  combined  action  for  the  purpose. 

Passing  now  to  a  brief  consideration  of  a  totally  different 
question,  I  desire  your  attention  for  a  few  moments  to  that 
which  I  cannot  but  consider  the  most  "  burning  "  question 
of  the  day, — and  that  notwithstanding  the  adverse  opinion 
not  long  since  expressed  by  the  high  authority  of  a  Royal 
Commission, — I  mean  the  law  affecting  the  custody  and 
control  of  lunatics. 

The  same  principles  which  lead  us  to  provide,  at  the 
cost  of  the  State,  for  those  who  are  unable  by  reason  of 
poverty  to  support  themselves,  lead  even  more  irresistibly 
to  the  public  guardianship  of  those  who  from  mental  in- 
firmity are  unable  to  take  care  of  their  persons  or  their 
property.  But  just  as  it  is  an  essential  characteristic  of 
a  good  poor  law  to  interfere  with  the  normal  conditions 
of  the  pauper  so  far,  and  so  far  only,  as  is  necessary  to 
guard  the  administration  of  the  public  alms  from  extra- 
vagance or  abuse,  so  it  is  essential  to  a  good  lunacy  law 
that  its  operation,  both  as  to  the  persons  to  be  affected, 
and  as  to  the  amount  of  restraint  to  be  enforced  thereby, 
should  be  as  restricted  as  is  compatible  with  proper  care 
of  the  lunatics  themselves,  and  due  protection  of  others 
from  the  results  of  their  infirmity.  So  long  as  these  con- 
ditions are  fulfilled  the  action  of  the  law  should  be 
sedulously  maintained   at  a  minimum.      Hence  it  follows 
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that   the   two  cardinal  principles  of  a  good  lunacy  law 
should  be — 

1.  To  secure  that  no  one  should  be  liable  to  be  treated  as 
a  lunatic  without  the  most  searching  inquiry,  conducted  in 
public,  and  by  a  competent  judical  officer,  so  as  to  preclude, 
as  far  as  may  be,  the  possibility  of  fraud,  accident,  or 
mistake. 

2.  So  to  provide  for  the  control  of  lunatics  as  to  interfere 
as  little  as  may  be  with  the  free  exercise  of  their  natural 
liberty. 

These  principles  are,  indeed,  so  far  recognised  by  our  law 
as  it  stands,  as  to  be,  with  one  important  exception,  fairly 
applied  to  the  class  known  as  "Chancery  Lunatics" — 
lunatics,  that  is  to  say,  who  are  possessed  of  property 
sufficient  for  their  own  support,  and  the  administration 
of  whose  property  is  undertaken  by  the  Crown  through 
the  agency  of  the  Lunacy  Office.  As  a  rule  adequate  care 
is  taken  in  determining  the  status  of  these  persons,  and 
their  property  is  ordinarily  managed  with  an  anxious  care 
to  provide  first  for  their  own  comfort,  according  to  their 
means  and  station  in  life,  and  then  from  those  legally  or 
naturally  dependent  upon  them,  or  who  may  be  considered 
&s  having  such  moral  claims  to  assistance  as  a  reasonable 
man  in  a  lunatic's  position  would  be  tolerably  certain  to 
recognise. 

The  exception,  which  I  merely  mention  at  the  moment,  as 
I  shall  have  to  recur  to  the  subject  at  some  length,  is  this  : 
that  whether  from  a  mistaken  delicacy  of  feeling  toward 
the  alleged  lunatic  himself  or  his  friends,  or  from  false 
motives  of  economy,  the  inquiry  into  the  mental  condition 
of  ar^  alleged  lunatic  may  be,  and,  unless  he  has  the  ad- 
vants^^ge  of  independent  legal  advice,  ordinarily  will  be, 
condiacted  in  private,  often  even  with  studied  secrecy.  In- 
^^^d  I  have  heard  this  practice  claimed  as  a  merit  in  the 
Luna^cy  Office,  instead  of  being  recognised,  as  I  think  it 
^^ght  to  be,  as  a  serious  blot  upon  its  procedure.    But  when 
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we  come  to  those  lunatics — by  far  the  larger  number — who 
either  have  no  property,  or  whose  cases   have   not  been 
brought  under  the  cognisance  of  the  Masters  in  Lunacy,  the 
law  is  not  content  with  ignoring  the  principles  above  enun- 
ciated, it  even  acts  in  the  precisely  contrary  direction.     It 
assumes  that  the  normal  result  of  lunacy  is  to  be  incar- 
ceration, and  it  entrusts  the  conduct  of  the  inquiry,  which 
may  have  so  terrible  a  result,  not  to  an  impartial  public 
officer,  but  to  the  nearest  relative  of  the  victim — to  the  very 
man,   that   is,   who   may   have    the    strongest    imaginable 
motives  for  desiring  to  control  the  result.     And,  worse  than 
all,  it  enables  this  inquiry  to  be  so  held  as  to  be  reduced  to 
the  merest  farce.     Two  medical  men,  neither  of  whom  need 
be,  or  ordinarily  is,  possessed  of  any  special  acquaintance 
with  the  subject  of  mental  phenomena,  have  separate  inter- 
views with  the  victim,  whom  they  may,  and  often  do,  then 
meet  for  the  first  time  in  their  lives :  they  come,  or  may  come, 
to  this  interview,  carefully  primed  as  to  the  "delusions" 
to  which  the  "  patient "  is  subject,  and  their  instructor  must 
be  a  bungler  indeed,  or  the  case  an  extraordinarily  hopeless 
one,  if  sufficient  cannot  be  elicited  from  some  peculiarity  of 
temper  or  manner  to  justify,  or  seem  to  justify,  the  foregone 
conclusion  desired.     In  accordance  with  this  conclusion,  a 
certificate  is  then  signed,  which  suffices  to  warrant  the  forcible 
arrest  of  the  victim  and  his  removal  to  a  house  of  detention 
(called  a  private  asylum),  from  which  his  chances  of  liberation 
are  in  inverse  proportion  to  the  truth  of  the  accusation — for 
such  it  is  in  effect— against  him.     A  really  insane  man  may 
have  some  hope  of  being  released,  and  placed  under  rational 
control;  but  only  by  a  combination  of  favourable  circum- 
stances  little  short  of  miraculous  can  the  sane  victim  of 
avarice  or  malevolence  hope,  under  present  regulations,  to 
baffle  the   interested  vigilance  with  which  his  jailors  set 
themselves  to  defy  investigation.     Now,  I  do  not  hesitate 
to   say,  that   under  no  posssible  circumstances  can  these 
so-called  private  asylums  be  otherwise  than  an  evil.     I  do 
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not,  of  course,  pretend  that  a  lunatic  should  in  no  case  be 
subjected  to  personal  restraint ;  that  would  be  manifestly 
absurd ;  but  I  do  say  that  the  cases  in  which  such  restraint 
is  otherwise  than  noxious  are  exceptional.  These  cases 
may  be  reduced  to  three  classes. 

ist.  Dangerous  lunatics :  those,  that  is  to  say,  who  have 
either  been  guilty  of  some  acts  of  violence,  which  in  a  sane 
man  would  be  criminal,  or  have  shown  such  a  tendency  to 
violent  outbreaks  as  renders  their  unrestricted  freedom  a 
menace  to  themselves  or  others.  The  public  safety  requires 
that  these  should  be  kept  in  detention,  and  whatever  name 
we  give  to  the  place  where  they  are  kept,  and  whatever  may 
be  its  accessories,  it  is,  as  regards  them,  in  object,  and  in 
effect,  a  prison. 

2nd.  Pauper  lunatics :  in  which  class  I  include  not  only 
those  who  are  technically  paupers,  supported  wholly  at  the 
public  expense,  but  also  all  those  whose  means  are  in- 
sufficient for  their  maintenance,  and  who  therefore  must  rely 
more  or  less  for  their  support  upon  the  action  of  charity, 
public  or  private.  This  case  is  governed  by  the  same  eco- 
nomical considerations  as  that  of  sane  paupers  (save  that 
the  element  of  individual  option  is  of  course  excluded),  and 
just  as  in  that  case  we  found  that  relief  can  be  most 
properly  and  economically  administered  through  the 
machinery  of  the  workhouse,  we  are  lead  in  this  case  to 
adopt  that  of  the  public  asylum. 

3rd.  There  are  a  few  instances  of  persons  affected  with 
insanity,  either  of  a  temporary  nature,  or  so  connected  with 
some  other  malady — ordinarily  epileptic — as  to  require  and 
be  benefited  by  systematic  medical  treatment,  and  which  if 
not  so  treated  will  probably  become  permanent  or  be  other- 
wise sensibly  aggravated.  To  meet  such  cases  as  these  it 
may  be  necessary  to  permit  medical  men,  who  choose  so  to 
occupy  themselves,  to  receive  isolated  patients,  and  to 
detain  them  in  their  houses  under  proper  control.  But 
under  no  circumstances  should  more  than  one  such  inmate 
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be  permitted  in  any  house.  Cases  of  this  sort  are  always 
aggravated  by  contact — I  would  have  said  contagion,  but 
that  that  word  has  a  technical  meaning,  and  would  there- 
fore be  liable  to  be  misunderstood. 

In  all  cases  not  coming  within  some  one  of  these  classes 
any  forcible  restraint  of  the  lunatic,  even  under  the  most 
favourable  regulations,  is  always  an  evil,  often  a  cruelty. 

In  all  this,  as  will  have  been  seen,  there  is  no  place  for 
the  private  asylum ;  nor  can  I  conceive  any  case  in  which 
such  an  institution  could  operate  for  the  benefit  of  any 
lunatic.  So  far  as  these  places  have  any  legitimate  function 
at  all,  they  operate  not  for  the  benefit  of  the  lunatic  but  of 
his  relatives.  It  is,  no  doubt,  highly  convenient  to  be 
relieved  of  the  care,  perhaps  also  of  the  incumbrance,  of 
some  imbecile  brother,  or  son,  or  nephew,  sometimes  even  to 
conceal  the  fact  of  his  existence,  and  it  is  probably  not 
always  realized  at  what  a  sacrifice  to  the  individual  this  is 
ordinarily  accomplished.  The  hopeless  idiot,  indeed,  ap- 
parently devoid  of  all  but  the  merest  animal  sensation,  may 
suffer  nothing  from  being  removed  from  all  family  associa- 
tions, so  long  as  his  food  is  brought  to  him  regularly,  and 
he  is  sufficiently  housed  and  clothed;  but  the  ordinary 
**  harmless  lunatic,"  the  person  subject  to  more  or  less 
intense  aberration  of  intellect,  is  keenly  alive  to  such  sur- 
roundings, and  suffers  greatly,  more  than  is  apparent  to  the 
mere  casual  observer,  when  deprived  of  them.  We  justly 
reprobate  as  inhuman  the  conduct  of  those  who  shut  up 
their  afflicted  relatives  in  their  own  houses  in  secret  cham- 
bers, and  study  rather  to  conceal  their  existence  than  to 
provide  for  their  comfort;  but  I  am  unable  to  take  any 
more  lenient  view  of  the  conduct  of  those  who,  for  their  own 
ease  or  advantage,  deny  to  these  unfortunates  the  greatest 
mitigation  of  their  misfortune  which  their  case  admits  of, 
personal  intercourse  with  those  to  whom  they  are  attached, 
and  condemn  them  to  a  loveless  existence,  with  no  better 
associates  than  their  companions  in  misfortune  and  their 


ON   THE  AMENDMENT   OF  THE   LAW.  87 

common  jailors.  Even  for  the  custody  of  the  really  insane, 
then,  the  private  asylum  serves  no  useful  end,  but  it  is  as  an 
engine  for  the  incarceration  of  the  sane,  or  partially  insane, 
that  it  becomes  a  truly  dangerous  evil. 

If  we  rightly  deprecate  the  forcible  detention  even  of  the 
harmless  lunatic,  as  imposing  upon  him  an  unnecessary 
hardship,  what  are  we  to  say  of  the  lot  of  those,  not,  I  fear, 
so  few  in  number  as  is  ordinarily  supposed,  who  though  in 
fact  perfectly  competent  to  take  care  of  themselves,  find 
themselves  deprived  of  their  liberty  upon  a  charge  of  in- 
sanity, arising  not  out  of  any  act  of  maniacal  violence,  but 
sometimes  from  the  presence  of  some  harmless  delusion, 
not  materially  affecting  the  general  conduct  of  the  victim ; 
sometimes  from  some  eccentricity  or  weakness  which  the 
timidity  or  suspiciousness  of  friends  or  relatives  has  mag- 
nified into  madness ;  sometimes  from  motives  of  mere 
cupidity,  to  prevent  the  anticipated  alienation  or  dissipation 
of  an  inheritance  to  which  the  incarcerator  has,  or  fancies 
he  has,  some  claim ;  not  seldom,  I  fear,  from  deliberate 
wickedness,  which  takes  advantage  of  the  imperfections  of 
the  law  to  put  out  of  sight  as  a  lunatic  some  one  whose 
presence  is  felt  to  be  dangerous  or  inconvenient. 

I  know  that  I  shall,  on  this  part  of  the  case,  be  referred 
to  the  various  agencies  provided  by  law  for  the  inspection  of 
asylums,  and  be  assured  that  it  is  practically  impossible, 
in  the  face  of  these  safeguards,  that  any  sane  man  could 
be  long  kept  in  detention  who  was  even  reasonably  anxious 
to  take  advantage  of  the  opportunities  for  his  liberation 
afforded  him  by  the  law.  Now  I  will  not  only  rely  upon 
the  stories  which  have  been  told,  with  considerable  plausi- 
bility, of  steps  having  been  taken  in  some  of  these  asylums  to 
prepare  for  the  coming  visitation,  either  by  concealing  the 
dangerous  inmates,  or  by  even  darker  and  more  reprehensible 
practices,  because,  so  far  as  I  have  been  able  to  learn,  the 
authority  for  these  statements  rests  on  common  rumour 
only — tradition  as  I  may  say — and  I  cannot  find  that  any 
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specific  instance  of  any  such  practice  has  been  established 
by  credible  testimony.  But  even  without  this  it  must  be 
obvious  that  no  mere  official — and  therefore  inevitably  more 
or  less  perfunctory — inspection  can  ever  suffice  for  the 
prevention  or  detection  of  fraud  when  opposed  to  the 
resources  of  interested  unscrupulousness.  And  indeed  the 
law  itself  seems  in  this  respect  to  play  into  the  hands  o  f 
the  incarcerator.  So  long  as  the  asylum  is  looked  upon  as 
the  fitting  house  for  the  harmless  lunatic,  nothing  short 
of  almost  superhuman  energy,  determination,  and  sagacity, 
upon  the  part  of  the  visitor  would  suffice  to  compete, 
with  reasonable  probability  of  success,  with  the  contrivances 
at  the  disposal  of  those  who  are  interested  in  prolonging 
the  imprisonment.  It  is  so  easy  to  suggest  the  existence 
of  "  delusions,"  which  the  victim  cannot  confute,  nay,  may 
even  in  ignorance  of  the  suggestion,  appear  to  confirm, 
and  which  the  visitor,  unacquainted  with  the  history  of  the 
alleged  lunatic,  has  no  means  of  testing :  or  to  speak  con- 
fidentially about  lucid  intervals  and  dangerous  paroxysms, 
assertions  which  from  their  very  nature  defy  investigation. 
We  have  all  read,  in  Captain  Marryat's  novel,  how  Peter 
Simple  was  detained  as  a  lunatic  by  his  uncle,  the  alleged 
delusion  being  that  he  thought  his  name  was  Simple,  and 
that  he  was  nephew  and  next  heir  to  Lord  Privilege  :  and 
how,  as  these  "  delusions  "  were  the  exact  truth,  Peter  was 
made  the  unconscious  instrument  of  his  own  continued 
detention,  till  an  accident,  such  as  seldom  occurs  in 
real  life,  led  to  his  being  seen  and  recognised  by  a  friend 
of  too  much  importance  to  be  ignored,  and  too  much 
interested  in  his  case  to  be  easily  put  off.  This  is  of  course 
but  a  novelist's  conceit,  but  it  will  serve  as  an  apt  illustra- 
tion of  what  the  law  allows,  nay,  even  ignorantly  abets,  and 
is  for  this  purpose  not  a  whit  less  cogent  than  if  it  were 
an  ascertained  historical  event.  The  fact  that  such  a  thing 
is  possible  is  as  complete  a  condemnation  of  the  system  as 
a  safeguard  against  frauds  as  if  it  were  a  daily  occurrence. 
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Again,  it  must  be  borne  in  mind  that  once  immured  in  the 
private  asylum  the  victim,  sane  or  insane,  is  practically  cut 
off  from  all  communication  with  the  outer  world.  The  law, 
indeed,  is  not  directly  to  blame  for  this  aggravation  of  his 
lot :  the  law  requires  all  letters  written  by  him  to  be  for- 
warded to  their  respective  destinations;  but  the  all  but 
universal  practice  is  that  all  such  documents  are  transmitted 
at  once  to  the  incarcerator.  Except  by  accident  or  some 
unusual  cunning  on  the  part  of  the  lunatic,  no  information 
about  him  can  be  obtained  by  any  private  friend  or  dis- 
interested relation  which  the  author  of  his  detention  desires 
to  suppress. 

And  it  must  not  be  forgotten  that  in  this  "  game**  the  in- 
carcerator runs  but  little  risk,  the  asylum-keeper  none  at  all. 
For  while  he  has  all  the  chances  in  his  favour  which  I  have 
endeavoured  to  point  out,  he  can  in  the  last  resort,  if  all  else 
fails,  fall  back  upon  the  duly  recorded  certificate  of  two  medical 
men,  upon  which  the  patient  was  originally  admitted;  andthis, 
even  if  insufficient  to  prevent  the  escape  of  the  victim  then, 
will,  at  all  events,  secure  immunity  for  the  past.     And  this 
brings  me  to  the  point  which  I  consider  the  crowning  blot 
upon  our  law  on  this  subject  as  it  stands,  the  one  exception 
of  any  importance  to  the  commendation  which  I  was  enabled 
to  bestow  upon  the  administration  of  the  Lunacy  Office, 
and  the  foundation  of  all  or  most  of  the  other  abuses  to 
which  I  have  adverted :  I  mean  the  power  of  procuring  a 
man  to  be  adjudged  a  lunatic  without  a  public  inquiry.     But 
for  this  power,  the  unlawful  detention  of  sane  men,  and  the 
unnecessary  detention  of  harmless  lunatics,  would  become 
as  rare,  and  as  easy  of  detection  and  punishment,  as  any 
other  case  of  false  imprisonment,  and  this  end  once  attained 
the  worst  evils  of  the  system  would  speedily  disappear. 

I  have  already  pointed  out  how  the  simple  certificate  of 
two  medical  men,  given  under  conditions  calculated  to 
deprive  it  of  all  weight — unsworn,  not  subject  to  cross-ex- 
amination, not  giving  any  grounds  for  the  opinion  expressed, 
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not  showing  any  special  fitness  in  the  signer,  and  not  re- 
quiring any  real  acquaintance  on  his  part  with  the  alleged 
lunatic — is  ordinarily  sufficient  to  warrant  the  imprisonment; 
but  this  will  not  enable  the  incarcerator  legally  to  exercise 
any  control  over  his  victim's  property.  In  many  cases  this 
is  not  required ;  where  it  is,  however,  certain  further  formal- 
ities are  needed.  And  it  must  at  once  be  admitted  that  if 
the  alleged  lunatic  be  at  large  at  the  time  that  proceedings 
are  taken  for  an  Inquisition,  and  if  he  be  determined  to  assert 
his  right  to  liberty  at  whatever  cost,  the  law  enables  him  to 
do  so  with  reasonable  security.  He  may  demand,  and  must 
obtain,  a  public  investigation  before  a  jury,  and  cannot  be 
deprived  of  his  freedom  otherwise  than  by  verdict.  But  he 
is  not  entitled  to  this  as  of  course ;  no  one  is  bound  to  inform 
him  of  this  right ;  and  if  he  does  not  formally  make  the 
demand  within  a  limited  time,  he  is  liable  to  be  found 
lunatic  as  the  result  of  a  strictly  private — it  would  not  be 
too  much  to  say  hole-and-corner — inquiry  before  a  Master 
in  Lunacy.  If  the  "  lunatic  **  be  at  the  house  of  a  friend,  the 
Master  and  his  clerk,  often  unaccompanied  by  any  other 
human  being,  repair  thither :  the  lunatic  is  seen,  or  not  seen, 
as  the  case  may  be,  by  the  Master,  some  piu"ely  formal  evi- 
dence is  given,  which  as  often  as  not  is  not  subjected  to  any 
test  whatever,  and,  unless  the  case  be  so  glaringly  absurd 
that  the  Master  cannot  help  seeing  through  it  by  bare  in- 
spection, the  desired  report  is  made  to  the  Lords  Justices, 
and  the  man  is  "  found  lunatic  by  inquisition  "  as  a  matter  of 
course.  Now  suppose  the  victim  of  this  proceeding  to  be 
already  in  a  private  asylum :  is  it  likely  that  he  will  ever 
hear  of  the  petition  against  him  so  as  to  enable  him  to 
demand  a  jury  ?  or  that,  if  he  did  so,  his  demand  would  be 
forwarded  to  the  Lunacy  Office  ?  We  may  be  sure  that  in 
every  such  case  the  procedure  would  be  such  as  that  I  have 
just  described,  with  the  added  circumstance  that  all  the  sur- 
roundings would  be  carefully  arranged  to  compel  the  Master, 
so  far  as  might  be,  to  arrive  at  the  desired  conclusion. 
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I  am  not  unaware  of  the  arguments  by  which  this  system 
is  defended :  I  have  listened  before  now  to  a  recital  of  the 
hardships  which  it  would  entail,  not  only  on  the  lunatic 
himself,  but  on  his  sane  relatives,  if  all  the  skeletons  in  the 
family  closet  had  to  be  paraded  in  the  full  glare  of  daylight ; 
I  do  not  deny  that  a  public  investigation,  such  as  I  think 
needed,  would  be  necessarily  expensive,  and  would  fre- 
quently, perhaps  ordinarily,  arrive  at  the  same  result  as  the 
present;  and  I  have  been  asked  somewhat  triumphantly 
whether  it  is  reasonable  to  sacrifice  the  dearest  feelings, 
perhaps  the  best  interests,  of  a  whole  family  in  order  to 
bestow  a  doubtful  boon  on  one  who,  in  a  multitude,  if 
not  the  majority,  of  instances,  would  be  incapable  of  appre- 
ciating it. 

But  these  considerations,  weighty  as  they  sound,  seem  to 
me  altogether  overpowered  by  the  reverence  due,  and  in  every 
other  instance  paid,  to  the  claims  of  personal  liberty.  If 
no  one  would  think  of  inflicting  permanent  imprisonment 
without  public  trial  as  the  result  of  crime,  however  flagrant 
and  notorious,  with  what  consistency  can  we  apply  to  mis- 
fortune a  rule  which  we  consider  too  harsh  for  guilt  ? 

It  is  true  that  to  meet  the  case  of  violence  actual  or 
reasonably  apprehended,  some  power  of  summary  arrest 
for  temporary  purposes  must  be  entrusted  to  some  authority 
capable  of  immediate  action  at  any  time ;  this  is  a  matter 
of  mere  detail  which  might  easily  be  adjusted;  probably 
the  same  authority  which  now  authorises  the  apprehension 
of  an  alleged  criminal  and  his  detention  until  trial,  might 
safely  be  entrusted  to  perform  a  similar  function  in  the 
case  of  a  person  alleged  to  be  a  dangerous  lunatic. 

The  suggestions,  then,  which  I  would  make  as  to  the 
required  reforms  in  the  law  upon  this  subject,  are  the 
following : — 

I.  No  inquiry  into  the  sanity  of  an  alleged  lunatic, 
whether  by  a  Master  in  Lunacy  or  otherwise,  ought  to  be 
held  in  private ;  in  order  to  authorise  the  detention  of  any 
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one  as  a  lunatic  such  inquiry  ought  to  be  public,  to  pro- 
ceed exclusively  upon  sworn  evidence,  given  by  witnesses 
produced  for  cross-examination,  and  ought  to  be  conducted 
by  a  competent  judicial  officer,  assisted  either  by  a  jury 
or  by  sworn  medical  assessors  at  the  option  of  the  alleged 
lunatic,  but  in  no  case  acting  upon  his  own  judgment 
merely.  The  cost  of  every  such  inquiry  ought  to  be  borne 
in  the  first  instance  by  the  person  instituting  the  same,  but 
he  should  be  recouped  out  of  the  lunatic's  property  (if  any) 
whenever  the  case  was  satisfactorily  established. 

2.  No  lunatic  should  be  liable  to  be  forcibly  detained  in 
any  asylum,  or  otherwise,  until  it  had  been  established,  in 
some  judicial  proceeding,  that  he  was  "  dangerous  " — this 
word  to  have  the  meaning  already  explained — except  under 
circumstances  provided  for  in  the  next  two  suggestions. 

3.  No  lunatic,  not  dangerous,  should  be  received  into 
any  public  asylum  without  a  special  order  from  a  justice 
of  the  peace,  which  should  not  be  given  without  evidence 
that,  in  the  absence  of  such  order,  the  lunatic  was  likely 
to  be  a  burden  on  the  rates. 

4.  Private  lunatic  asylums  should  be  altogether  abolished, 
and  no  person  receiving  lunatic  patients  into  a  private 
house  for  medical  treatment  should  be  permitted  to  receive 
more  than  one  at  a  time. 

It  will  be  remarked  that  these  suggestions  deal  exclusively 
with  the  custody  of  the  lunatic's  person,  and  in  no  way 
affect  the  care  of  his  property.  I  do  not  wish  to  be  sup- 
posed entirely  to  assent  to  the  law  as  it  stands  in  this 
respect,  but  the  subject  is  not  a  pressing  one,  and  rather 
calls  for  reform  in  administrative  details  than  for  any 
material  alteration  in  principle. 

Another  question  which  calls  for  the  immediate  attention 
of  law  reformers,  but  upon  which,  for  obvious  reasons,  I  shall 
touch  but  lightly,  is  the  law  for  the  Regulation  and  Control 
of  Railway  Companies.  I  presume  that  no  one  will  expect 
me  to  express  any  opinion  upon  the  question,  which  will  have 
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to  be  determined  by  Parliament  next  session,  what  is  the 
most  fitting  machinery  for  this  purpose  ?  a  question  which 
has  g^ven  rise  to  a  great  deal  of  somewhat  acrimonious 
controversy,  and  upon  which  I  have  no  opinion  sufficiently 
formed  to  be  of  any  value,  even  if  it  would  be  becoming 
in  me  to  give  utterance  to  it.  But  I  assume  it  as  an  axiom 
that  some  public  control  over  the  administration  of  our 
national  highways  is  a  public  necessity,  and  that  that  control 
cannot  be  efficiently  maintained  by  the  ordinary  action  of 
the  law  applicable  to  common  carriers  generally,  or,  indeed, 
by  any  action  at  all  which  does  not  partake  of  an  adminis- 
trative as  well  as  a  judicial  nature.  What  the  character  of 
the  tribunal  should  be  which  is  to  be  entrusted  with  this 
authority  ;  what  should  be  the  extent  of  its  powers,  or  the 
nature  of  its  interference;  how  far  it  should  be  independent, 
and  how  far  a  part  of  our  general  judicial  system  ;  these, 
and  all  questions  of  this  nature,  I  prefer  to  leave  for  others 
to  answer.  But  the  practical  monopoly  of  the  carrying  trade 
of  the  country  acquired  by  the  railway  companies  (not,  as 
in  the  case  of  coach  proprietors  or  steamboat  companies,  as 
the  legitimate  result  of  free  competition,  but  by  means  of 
exceptional  powers  granted  to  them  by  the  Legislature), 
renders  it  puerile  to  expect,  as  some  of  their  advocates 
profess  to  do,  that  they  can  be  dealt  with  upon  the  same 
footing  as  ordinary  trading  companies,  who  are  entitled  to 
carry  on  their  business  as  they  please,  and  with  an  eye  to 
their  own  benefit  only,  so  long  as  they  are  reasonably  honest. 
Further,  it  has  been  proved  by  the  inexorable  logic  of  facts, 
that  the  action  of  competition  between  railway  companies 
is  not  in  ordinary  cases  sufficient,  as  it  usually  is  in  the 
case  of  other  traders,  to  secure  a  due  regard  to  the  public 
interest ;  and  it  is  therefore  requisite,  if  the  companies  are 
to  have  an  independent  existence  at  all,  that  they  should  be 
subjected  to  some  **  Board  of  Control "  capable  of  holding  an 
even  hand  between  the  shareholders  and  the  public.  This, 
the  directors,  were  they  ever  so  willing,  cannot  do;  nay. 
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more,  were  they  ever  so  able  they  ought  not  to  do  so :  the 
first  duty  of  a  director  is  to  his  shareholders,  and  the  in- 
terests both  of  the  public  and  the  companies  will  be  best 
considered  by  a  fair  recognition  on  both  sides  of  this  fact. 
Surely  it  is  not  too  much  to  hope  of  the  good  sense  and 
moderation  of  those  who  practically  control  the  action  of 
this  very  important  interest,  that  they  will  look  the  position 
fairly  in  the  face,  and  instead  of  struggling  hopelessly  to 
maintain  the  untenable,  will  loyally  assist  in  devising  the 
best  scheme  for  affecting  the  desired  object :  the  one,  that 
is,  which  will  combine  the  necessary  official  control  with 
the  minimum  of  interference  with  the  internal  arrangements 
of  the  companies.    Were  they  honestly  to  set  themselves  to 
attain  this  object,  I  do  not  doubt  their  ability  not  only  to 
devise,  but  to  carry  through  Parliament,  a  measure  sufficient 
to  afford  an  effective  guaranty  to  the  public  without  offend- 
ing unduly  even  the  susceptibilities  of  railway  management. 
Intimately  connected  with   this  subject  is  the    question, 
already  amongst  the  burning  questions  of  the  day,  of  the 
liability  of  railway  companies  to  their  servants  in  respect 
of  injuries  arising  out  of  negligence  on  the  part  of  fellow- 
servants.     This  question  was  considered  at  some  length  at 
the  sessional  meetings  of  the  Association,    in  the  course 
of  last  year,   in  the  discussion  of  a  very  valuable  paper 
upon  a   Railway  Insurance  Scheme,  similar  to  that  pre- 
vailing in  Germany,  contributed  by  my  friend  Mr.  Joseph 
Brown,  and  I  do  not  think  that  any  observations  of  mine 
here  could  add  anything  to  the  result  of  that  discussion.     It 
seemed  to  be  the  feeling  of  the  Association  then — and  I,  for 
one,  entirely  concur  in  it — that,  on  the  one  hand,  the  old 
rule  about  "  common  employment "  is  inapplicable  to  the  . 
case,  at  least  in  the  crude  form  in  which  it  has  hitherto 
been  applied  to  it;  and  that,  on  the  other,  the  demand 
made  by  some  of  the  advocates  of  the  railway  employes  is 
extravagant  and  inadmissible.     It  is,  on  the  one  side,  absurd 
to  treat  every  plate-layer  and  pointsman  as  the  fellow- 
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servant  of  the  ganger  or  station  master,  whose  orders  he  is 
bound  to  obey — or,  for  that  matter,  of  the  general  manager 
himself;  but  it  is  equally  unreasonable  to  contend  that  the 
relation  of  employer  and  employed  can  be  wholly  disre- 
garded in  considering  the  action  and  limits  of  the  liability 
in  question.  There  does  not  seem  to  be  any  insuperable 
difficulty  in  devising  a  middle  course,  at  once  rational  and 
sufficient,  which  would  afford  to  the  men  protection  from  all 
risks  which  do  not  reasonably  come  within  their  contract, 
without  imposing  upon  the  companies  a  liability  against 
which  they  would  be  powerless  to  protect  themselves,  and 
the  amount  of  which  would  necessarily  be  formidable, 
probably  ruinous.  When  it  is  recollected  that  the  mortality 
from  accident  among  railway  servants  in  England  alone 
exceeds  1,500  per  annum,  it  will  be  perceived  that  we  are 
dealing  with  no  merely  speculative  grievance. 
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Master's  Liability  for  Faidt  of  Servant. 

A  miner  engaged  in  work  of  a  company  whose  managers  were 
competent  persons,  but  from  fault  on  the  part  of  the  underground 
manager,  a  boy  lost  his  life  whilst  engaged  under  a  contractor 
to  form  a  level :  Hcldy  by  seven  Judges,  in  an  action  for  repara- 
tion by  the  father  of  the  boy  against  the  mineral  company,  that 
they  were  not  liable,  because  liability  for  injury  applied  only  to 
strangers,  and  not  to  a  person  connected  with  the  work,  and  not 
from  personal  fault  of  the  master.  Per  Lord  President  (Inglis) : 
"  As  the  result  of  the  whole  authorities,  it  appears  to  me  that 
one  of  the  conditions  subject  to  which  every  man  must  become 
a  member  of  one  of  these  great  organisations  of  labour,  is  that 
he  shall  take  on  himself  all  the  perils  naturally  incident  to  the 
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work  he  undertakes,  without  looking  to  any  one  else  to  guarantee 
him  against,  or  indemnify  him  for,  injury  sustained  from  the 
occurrence  of  such  perils.  This  does  not  interfere  with  the 
principle  for  personal  liability  for  personal  wrongs  or  negligences, 
but  it  excludes  all  notion  of  what,  for  the  sake  of  distinction,  I 
shall  call  secondary  responsibility."  Lord  Justice  Clerk  (Lord 
Moncreiff)  dissented :  "  The  propositions  which  I  laid  down  to 
the  Jury  were  two  :  first,  that  the  company  were  liable  if  the 
person  injured  was  not  tkeir  servant,  but  was  the  servant  of  an 
ifidependent  contractor,  and  the  second  was  that,  on  the  terms  of 
the  contract,  Gardner  was  an  independent  contractor,  and  that 
the  deceased  was  his  servant,  and  not  the  servant  of  the 
company;  and  the  provisions  of  the  Mines  Regulation  Act, 
and  the  rules  of  the  pit  under  them,  did  not  affect  the  relations 
of  the  parties  in  this  respect."  10  Feb.,  1877.  Woodhead  v. 
Gardner's  Mineral  Company^  4  S.C,  469. 

Master  and  Servant— Iiiability. 

In  an  action  of  damages  by  a  miner  against  his  masters  for 
personal  injury  sustained :  Held,  that  there  was  no  proof  of  fault 
on  the  part  of  the  masters,  and,  they  therefore  were  assoilzied. 
Per  Lord  Ormidale :  **  It  has  been  held  as  settled  that  the 
owners  of  pits  are  not  responsible  for  injuries  sustained  by  the 
miners  in  their  employment  through  the  fault  of  their  fellow- 
workmen,  including  the  manager,  engaged  in  the  same  common 
employment.  All  that  can  be  expected  is  that  they  appoint 
proper  and  competent  managers  and  others  to  direct  and 
superintend  and  carry  out  the  operations."  23  June,  1877. 
Stewart  v.  Coltness  Iron  Company,  and  Dewar,  4  S.C,  952. 

Frinoipal  and  Agent— Frauds. 

A  stockbroker's  clerk,  who  had  authority  to  represent  his 
master  on  Exchange,  entered  into  transactions  for  his  own 
behalf  in  the  principal's  name,  and  for  which  he  was  bound.  To 
meet  a  balance  due  by  the  principal,  resulting  from  the  specu- 
lations of  the  clerk,  the  latter  forged  a  cheque  on  a  bank  and 
applied  the  proceeds  to  that  purpose :  Held,  the  principal  was 
bound  to  repay  the  sum  to  the  bank  in  respect — ist,  that  the 
money  was  obtained  by  the  fraud  of  his  representative ;  and 
2nd,  that  he  had  been  benefited  by  the  fraud  to  that  extent. 
Per  Lord  President  (Inglis) :  **  An  agent  will  not  be  held 
authorised  to  commit  a  forgery  or  any  other  wrong,  but  if  in  the 
course  of  his  doing  business  he  does  commit  a  wrong  or  crime, 
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and  if  the  principal  is  benefited,  then  he  is  liable  to  the  extent 
to  which  he  is  benefited."  The  English  cases  of  Scholefield 
(9  March,  1859)  and  Barwick  (18  May,  1867)  were  chiefly  relied 
on.     9  March,  1877.     Clydesdale  Bank  v.  Pauly  4  S.C.,  626. 

Bankruptcy— Bill  of  Lading. 

A.  shipped  a  cargo  for  a  foreign  port,  and  made  out  the  bills 
in  name  of  B.,  and  authorised  him  by  letter  to  hypothecate 
the  goods,  and  in  return  A.  obtained  bills  from  B.  which  he 
discounted  with  a  bank,  handing  them  the  bills  of  lading  and 
letter  of  authority.  The  bank  sent  these  to  a  merchant  at  the 
port  of  delivery,  who  sold  the  goods,  which  only  partially 
realised  the  advance.  A.  became  bankrupt,  and  B.  insolvent : 
Held^  that  in  ranking  on  the  estate  of  A.  the  bank  was  not  bound 
to  value  and  deduct  the  goods,  as  in  a  question  with  them  the 
goods  must  be  held  the  property  of  B.  Per  Lord  Adam  :  V  The 
bank  did  not  transact  in  any  way  with  A.,  but  with  B.,  with  whom, 
as  holders  of  the  bills  of  lading,  and  therefore  as  having  a  title  to 
the  goods,  they  were  entitled  to  transact  as  owners.  The  bank 
are  bound  to  account  with  B.  for  the  proceeds  of  the  goods,  and 
not  to  A.'*  The  English  case  of  Brett  (6  Ch.  App.  838)  was 
referred  to.  13  March,  1877.  British  Linen  Co.  v.  Gourlay, 
4  S.C,  651. 

Ship— Carrier— Bill  of  Lading— Negligenoe. 

A  bill  of  lading  very  confusedly  expressed  had  the  usual 
clauses — "  to  deliver  the  goods  in  like  good  order  and  condition 
as  received."  **  But  not  to  be  accountable  for  leakage,  breakage, 
&c.,  however  caused,  or  for  certain  enumerated  perils,  whether 
arising  from  the  negligence,  default,  or  error  in  judgment  of  the 
pilot,  master,  mariners,  engineers,  or  persons  in  the  service  of 
the  ship,  or  for  which  acts  the  shipowner  is  liable  or  otherwise." 
A  Jury  returned  a  special  verdict  finding  that  damage  had  been 
sustained  to  the  cargo  through  the  negligence  of  some  of  the 
crew.  The  Court  ordered  the  verdict  to  be  entered  up  for  the 
defenders,  the  shipping  company,  in  an  action  by  the  freighters 
for  damage  done  to  a  cargo  of  wheat  by  admission  of  sea 
water.  Per  Lord  President  (Inglis) :  "  The  proximate  cause  of 
the  injury  was  sea  water,  but  that  sea  water  was  admitted  to 
the  hold  of  the  vessel  by  the  negligence  of  the  mariners,  and  for 
that,  at  common  law,  and  independent  of  express  stipulations 
in  the  contract  of  affreightment,  there  cannot  be  the  smallest 
doubt  that  the  shipowners  are  liable."      "  There  is  nothing  to 
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prevent  shipowners  stipulating,  and  shippers  agreeing  that  the 
ordinary  liability  of  the  shipowners  shall  be  entirely  discharged, 
and,  although  in  form  they  undertake  to  deliver  in  the  like  good 
order  and  condition,  they  shall  not  in  effect  be  liable  to  do  so." 
**  Conditions  must  be  interpreted  contra  proferrentem,  on  the  other 
hand  there  is  another  kind  of  construction  applicable  to  a  bill 
of  lading,  and  which  must  not  be  subjected  to  a  too  critical 
verbal  interpretation.  Documents  of  this  kind  are  never 
grammatically  expressed,  and  just  as  little  are  they  expressed 
with- any  logical  precision  or  accuracy,  and  therefore  we  must 
be  content  to  construe  the  language,  not  critically,  but  according 
to  what  is  the  apparent  meaning  of  parties."  **  I  cannot  say  I 
arrive  at  the  conclusion  of  entering  the  verdict  for  the  defenders 
without  regret,  because  I  am  perfectly  satisfied  that  the  limita- 
tion of  the  liability  of  shipowners  in  the  manner  here  stipulated, 
making  them  not  responsible  for  any  amount  of  negligence  or  mis- 
feasance upon  the  part  of  their  own  servants  is  likely  to  lead  to 
a  great  deal  of  negligence,  and  to  be  attended  with  very 
disastrous  results.  But  if  parties  will  contract  in  this  form,  I 
can  do  nothing  but  give  effect  to  their  contract."  i6  March, 
1877.     Steel  and  Craig  v.  State  Line  Steamship  Company,  4  S.C.,657 

Inspection  by  Medical  Persons  of  a  Pursuer  before  Trial. 

In  an  action  for  personal  injury  the  defenders*  agent 
required  the  pursuer  to  submit  himself  to  the  inspection  of  three 
medical  gentlemen.  The  pursuer  objected  to  one  of  their 
number  as  being  the  medical  adviser  of  the  defenders*  company, 
and  on  other  personal  grounds.  On  a  motion  for  an  order  the 
Lord  Ordinary  refused  the  order  in  so  far  as  it  applied  to  the 
gentlemen  objected  to.  On  an  appeal  the  Court  granted  the 
order  applicable  to  the  three.  Per  Lord  Justice  Clerk  (Lord 
Moncreifi) :  **  The  pursuer  says,  that  we  are  not  to  interfere 
with  his  liberty  in  the  matter,  because  to  grant  the  order  craved 
would  be'on  the  one  hand  practically  to  compel  him  to  be  pre- 
cognosed,  and  on  the  other  to  subject  him,  while  suffering 
under  serious  nervous  affection,  to  an  interview  which  must 
necessarily  be  disagreeable  to  him  in  the  extreme.  I  think 
there  is  no  doubt,  however,  that  we  have  power  to  make  this 
order  which  the  Lord  Ordinary  has  refused,  if  we  are  satisfied 
that  it  should  be  granted.  When  a  man  says  that  he  has 
suffered  personal  injury,  and  craves  reparation  therefor,  the 
question  of  his  physical  condition  after  the  alleged  injury  is  the 
most  important  element  in  the  case.    If  he  is  not  to  be  inspected 
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prior  to  the  trial,  it  is  evident  that  the  defenders  must  be  put  to 

a  most  serious  disadvantage,  amounting  almost  to  deprivation 

of  skilled  medical  evidence."     "  I  should  be  slow  in  a  matter  of 

such   delicacy   as    this    to  disregard    any  objection  made  to 

examination  by  a  particular  doctor,  even  though  the  objection 

appeared  to  be  somewhat  fanciful.     But  I  am  satisfied  that  the 

objection  taken  here  should  not  be  entertained,  and  that  the 

order  craved  should  be  granted."  17  May,  1877.  gunner  v.  North 

British  Railway  Company,  4  S.C.,  686. 

« 
Ship— Merohant  Shipping  Aots,  1864  and  1862. 

Held,  that  the  owner  of  a  vessel,  who  was  entitled  to  have  his 
liability  for  damages,  caused  by  the  collision  of  his  vessel  with 
another,  restricted  under  Section  54  of  the  Act,  1862,  after  pre- 
senting a  petition  for  restriction,  under  Section  514  of  the  Act, 
1854,  was  entitled  to  state  a  claim  in  right  of  parties  whose 
claims  he  had  settled  extra-judicially  before  presenting  the 
petition,  and  so  limit  the  ranking  of  the  other  claimants.  Per 
Lord  President  (Inglis)  :  **  The  only  difficulty  is  that  the  claims 
settled  are  not  properly  here,  and  cannot  be  given  effect  to. 
Technically,  perhaps,  the  claims  are  not  here,  as  the  money  has 
been  paid.  But  if  the  owner  has  satisfied  and  paid  the  claims 
that  will  not  deprive  him  of  the  benefit  of  Section  54  of  the  Act, 
1867,  and  make  him  liable  to  a  greater  extent  than  £8  per  ton. 
There  is  nothing  in  the  Statute,  and  nothing  in  common  law  to 
lead  to  such  a  result."  19  May,  1877.  Rankin  v.  Raschen  and 
others,  4  S.C.,  725. 

Joint  Stook  Company— Aot,  1862. 

Heldy  that  persons  dealing  with  the  directors  of  Joint  Stock 
Companies,  although  they  must  be  held  to  have  made  them- 
selves acquainted  with  the  provisions  of  the  statutes  and 
articles  of  association,  are  entitled  to  assume  that  all  notices  of 
meetings  and  notices  of  resolutions  have  been  properly  given. 
Per  Lord  President  (Inglis) :  **  I  hold  it  to  be  perfectly  clear 
law  that  third  parties  are  not  bound  to  inquire,  but  on  the 
contrary  are  entitled  to  presume  that  everything  has  been 
regularly  done  in  the  summoning  of  the  meeting  of  the  com- 
pany in  which  resolutions  are  passed.  I  think  any  other  con- 
clusion upon  such  a  question  would  be  attended  with  the  most 
monstrous  and  inexpedient  results."  6  June,  1877.  Hecton  v. 
WaverUy  Hydropathic  Company,  4  S.C.,  830. 
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Partnership— Joint  Adventure— Sale. 

A.  and  B.  entered  into  a  joint  adventure  for  yam.  A.  authorized 
B.  to  purchase  the  yarn  at  a  certain  price,  and  B.  purchased 
the  yarn  at  a  slightly  increased  price,  in  his  own  name,  from  L., 
and  granted  bills  in  his  own  name,  without  disclosing  the  joint 
adventure.  B.  became  bankrupt.  In  an  action  by  L.  against  A. 
Held  (Lord  Mure  diss.)  that  A.  was  liable  to  the  extent  of  the 
price  at  which  he  had  authorized  B.  to  buy  the  yams.  Many 
English  cases  were  cited  on  both  sides.  Per  Lord  President 
(Inglis) :  **  The  fair  result  of  the  evidence  is  that  B.  was  to  act  as 
agent  for  the  joint  adventure  in  making  the  purchase,  and  I  do 
not  think  that  the  circumstance  that  he  agreed  to  give  a  farthing 
more  the  spindle  than  he  was  authorized  to  give  deprives  him 
of  the  character  of  agent.  If  an  agent  exceeds  his  instructions, 
that  does  not  alter  the  character  of  the  transaction.  He  may 
not  bind  his  principal  to  a  greater  amount  than  he  was  author- 
ized to  bind  him,  but  he  will  not  make  himself  anything  but  an 
agent."     8  June,  1877.    Lochhart  v.  Moodie  &»  Co,,  4  S.C.,  859. 

Ship— Charter  Party— Demurrage. 

A  ship  was  chartered  to  load  a  cargo  of  scrap  iron,  and  there- 
with to  proceed  to  G ,  or  so  near  thereto  as  she  may  safely 

get.     On  loth  September  she  arrived  at  G ,  but  the  docks 

were  full.     On  the  1 2th,  the  ship  was  anchored  off  the  entrance 
of  one  of  the  docks,  where  it  was  proved  that  ships  were  in  use 
to  be  unloaded  of  similar  cargoes  by  means  of  lighters,  but  there 
had  been  no  practice  as  to  scrap  iron.     On  the  13th,  the  master 
intimated  he  was  ready  to  discharge  ;  but  the  discharge  did 
not  commence  until  the  22nd,  and  was  completed  on  the  28th 
September,  when  the  vessel  had  been  removed  into  the  docks. 
Held,  that  demurrage  was  due  from  the  14th  to  the  28th  Sep- 
tember.   Many  English  cases  were  cited.    Per  Lord  President 
(Inglis) :  **  There  is  no  difficulty  in  the  rule  of  law,  which  is 
recognised  both   here  and   in  England.     A  vessel,  where  she 
undertakes  to  go  to  a  certain  port,  does  not  fulfil  her  obligation 
unless  she  goes  either  to  the  appointed  place  of  discharge,  or  to 
a  usual  place  of  discharge.     I  am  of  opinion  that  the  obligation 
in  this  case  was  fulfilled,  and  that  the  charterers,  though  they 
desired  to  get  the  vessel  into  the  railway  dock  for  the  purpose  of 
discharging  on  to  trucks,  could  not  reasonably  refuse  to  take 
delivery  where  the  ship  lay,  when  the  result  was  to  cause  delay. *• 
19  June,  1877.     Bremner  v.  Burrell  and  Son,  4  S.C.,  934. 
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Property— Bestriotion. 

All  the  feuars  in  a  street  held  titles  containing  restrictions 
that  "  the  houses  to  be  built  should  all  be  single  or  self-con- 
tained lodgings."  During  thirty  years,  numerous  houses  had 
been  converted  into  business  offices.  Held,  that  the  right  of  the 
feuars  to  object  had  been  lost  by  abandonment.  22  June,  1877. 
Fraur  v.  Dotvnie,  4  S.C.,  942. 

Domioile— Sucoession. 

A  Scotchman  entered  the  civil  service  of  the  East  India 
Company  in  1841,  and  continued  so  until  1875,  when  he  died  in 
Scotland  while  on  furlough.  Held,  that  neither  the  clauses  in 
the  Act,  1858,  nor  the  Act  of  Council,  1865,  affected  his  domicile, 
which  he  had  acquired  before  the  Acts  had  passed,  and  that  his 
domicile  was  in  India  at  the  time  of  his  death.  23  June,  1877. 
Wauchope  v.  Wauchope,  4  S.C,  945. 

ThelliisBon  Act,  80,  and  Qteo,  11.,  o.  08. 

A  trust  deed  directed  the  trustees  to  lay  out  the  residue  of 
the  succession  in  the  purchase  of  lands  to  be  entailed.  The 
trustees  did  not  make  the  purchase  until  thirty-four  years  after 
the  testator's  death.  Heldy  ist,  that  the  Thelluson  Act  applied 
to  the  accumulations  made  after  the  lapse  of  twenty-one  years 
from  the  testator's  death ;  but  2nd  (Lord  Deas  and  Lord 
Rutherfurd  Clerk  dissenting),  that  the  heir  of  entail  was 
entitled  to  the  accumulations  and  not  the  trustee's  next-of- 
kin,  as  he  would  have  been  entitled  to  the  rent  of  the  land  if  it 
had  been  purchased.  29  June,  1877.  McKenzic  v.  McKenzie's 
Trustees,  4  S.C,  962. 

Contraot— Beparation. 

An  action  of  damages  was  founded  on  a  missive  whereby 
the  defender  agreed  to  give  the  pursuer  a  certain  salary  for  the 
first  two  years'  service,  and  **  at  the  expiry  of  the  second  year  I 
engage  to  give  you  a  substantial  interest  by  way  of  partnership  in 
my  business,  so  that  your  annual  income  may  be  considerably 
increased."  The  pursuer  alleged  that  the  defender  failed  to 
give  implement  of  the  concluding  clause :  Held  (Lords  Craighfll 
and  Shand  diss.)  that  the  action  was  irrelevant,  in  respect  there 
were  in  the  letter  no  termini  hahiles  out  ofwhich  a  contract  of  co- 
partnery could  have  been  formed.  Per  Lord  President  (Inglis): 
**  There  is  no  means  of  making  out  the  termini  of  a  contract  of 
co-partnery ;  there  is  no  endurance  specified,  no  declaration  of 
what  shares  are  to  be.  None  of  the  essentials  of  such  a  contract 
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re  settled  in  this  short  sentence.  If  any  man  of  business  was 
it  down  to  prepare  a  contract  of  copartnery  from  these 
laterials,  he  would  decline  the  employment,  because  the  task 
'ould  be  impossible,"  "A  contract  which  cannot  be  enforced 
y  specific  implement  in  so  far  as  regards  its  form  and 
iibstance  is  no  contract  at  all,  and  cannot  form  the  ground  of 
n  action  of  damages,"  Per  Lord  Shand  :  "The  well-known 
inguage  of  obligation  is  used.  It  may  be  that  unfortunately 
le  Court  cannot  tie  down  the  defender  to  any  obligation, 
scause  the  deed  is  too  lOosely  expressed,  but  it  is  clear  that 
le  undertaking  was  given  as  an  obligation,  and  I  think  it 
lust  be  taken  to  have  been  the  leading  consideration  which 
iduced  the  pursuer  to  enter  into  the  contract.  This  being  so, 
le  pursuer  suffers  injustice  if  he  has  given  his  services  for 
ivo  years  at  a  low  remuneration,  and  now  is  to  find  that  the 
imaining  stipulations  are  not  binding."  "  The  law  will  not 
ompel  parties  to  enter  upon,  or,  in  some  cases,  to  keep  up,  a 
lose  and  intimate  relation  against  their  will,  but  will  give 
amages  for  breach  of  contract.  The  most  common  example 
i  an  engagement  to  marry,  and  the  contract  of  service  is 
nother.  So  also  in  partnership  the  law  will  not  compel 
pecific  implement  where  the  co-partnership  has  not  begun,  but 
amages  will  be  given  in  lieu  of  implement."  (English  ■ 
uthorities  were  cited,  especially  1822,  Figes  v.  Cutler,  3 
tarkie,  139;  1832,  WcW^iV/ v.  ffci'i,  gBingham,  68.)  July,  1877. 
tcArtkur  v.  Lawson,  4  S.C.,  1134. 
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Llantarnam  Abbey,  Monmouthshire,  aged  78.  J. P.  and  D.L. 
for  Monmouthshire ;  Editor  of  the  Monmouthshire  Merlin,  a 
Liberal  paper,  1829-32 ;  M.P.  (Liberal)  for  Monmouth  District 
Boroughs,  1837-52.     Sept,  11. 

Boodle,  Henry  Mitford,  Esq.,  Certificated  Conveyancer,  aged 
76.    Aug.^. 

BosANQUET,  William  Henry  P.,  of  Kilmagemogue,  Co.  Water- 
ford,  and  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  J. P.  for 
Co.  Waterford,  aged  73.     Called  1836.     Sept.  29. 
•    Burn,  George,  Esq.,  W.S.  (Scot.)     Admitted  1864.     ^^P^'  ^o- 

Cayley,  George  John,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  aged  52.  Author  of  **  The  Bridle  Roads  of  Spain,  "&c. 
Called  1852.     Oct,  11. 

Chalk,  Sir  James  Jell,  of  the  Middle  Temple,  Knight, 
Barrister-at-Law,  F.S.A.,  aged  74.  Called  1839.  Secretary 
to  the  Ecclesiastical  Commissioners,  1850-71,  receiving  the 
honour  of  knighthood  on  his  resignation.     Sept,  23. 

Chapman,  James,  Esq.,  D.C.L.  (Ch.  Ch.,  Oxon.),  formerly  an 
Advocate  of  the  College  of  Doctors  of  Law ;  J.P.  and  D.L.  for 
Kent.     Jfuly  3. 

Chelmsford,  The  Right  Hon.  Lord,  Hon.  D.C.L.,  Oxon., 
F.R.S.,  aged  84.  We  extract  the  following  particulars  of  his 
career  from  the  Daily  News  : — **  The  late  Lord  Chelmsford  was 
the  youngest  of  the  three  sons  of  Mr.  Charles  Thesiger,  collector 
of  Customs  in  the  Island  of  St.  Vincent,  by  his  wife,  Mary 
Anne,  daughter  of  Mr.  Theophilus  Williams,  and  was  born  in 
London,  15th  July,  1794,  consequently  he  was  in  his  85th  year. 
At  an  early  age  he  entered  the  Royal  Navy  as  a  midshipman 
on  board  the  Cambrian  ffigate,  having  adopted  the  profession  of 
his  gallant   uncle.  Captain  Sir  Frederick  Thesiger,  R.N.,  who 
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s  aide-de-camp  to  Lord  Nelson  at  Copenhagen.  At  the  wish 
his  parents,  his  two  elder  brothers  having  died  young,  he 
mged  his  profession  for  that  of  the  law,  and  was  further 
luced  to  make  the  change  on  the  destruction  of  his  paternal 
iperty  by  the  great  eruption  of  Mount  Souifriere  in   1812. 

was  called  to  the  bar  by  the  Honourable  Society  of  Gray's 
1  in  Michaelmas  Term,  1818,  and  went  the  Home 
cuit,  of  which  he  ultimately  became  a  leading  member, 
1  was  made  a  King's  Counsel  in  1834.  He  was  an  unsuc- 
sful  candidate  for  Newark  in  February,  1840,  but  in  the 
owing  month  was  elected  M.P.  for  Woodstock,  which 
ough  he  represented  in  the  House  of  Commons  till  1844, 
which  year  he  was  elected  M.P.  for  Abingdon,  and 
resented    that   borough   till   185a,    when   he  was  returned 

Stamford,  which  he  represented  in  Parliament  till  his 
vation  to  the  peerage.  Sir  Frederick  Pollock  having  been 
jointed  Lord  Chief  Baron  of  the  Exchequer  in  the  place  of 
rd  Abinger  in  1844,  Sir  William  Follett  succeeded  him  as 
iorney- General,  when  Sir  Robert  Peel  selected  Mr.  Thesjger 
the  vacant  Solicitor-Generalship.  As  is  customary,  he  then 
eived  the  honour  of  knighthood.  In  July,  1845,  Sir  William 
llett  was  compelled  to  resign  his  office  as  Attorney -General 
account  of  his  declining  health,  when  Sir  Frederick  succeeded 
1  as  Attorney -General,  a  post  which  he  filled  till  the  resig- 
ion  of  Sir  Robert  Peel's  Government  in  July,  1846.  On 
rd  Derby  coming  into  power  in  February,  1852,  Sir  Frederick 
esiger  again  became  Attorney -General,  which  office  he  held 
-ing  that  short  Administration.  On  Lord  Derby  again 
;ceeding  to  power  in  February,  i8j8.  Sir  Frederick  became 
rd  Chancellor,  when  he  was  made  a  Privy  Councillor,  and 
March  ist  was  raised  to  the  peerage  by  the  style  and  title  of 
ron  Chelmsford,  of  Chelmsford,  in  the  county  of  Essex.  He 
itted  the  office  with  the  Ministry  in  June  the  following  year, 
rd  Derby  again  succeeded  to  the  Premiership  in  June,  1866, 
en  Lord  Chelmsford  resumed  the  post  of  Lord  High  Chancel- 
,  which  he  held  till  February,  1868,  when  he  retired  from 
blic  life,  and  was  succeeded  by  the  present  Lord  Chancellor, 
rl  Cairns.  The  late  peer  was  a  fellow  of  the  Royal  Society, 
J  an  hon.  D.C.L.  of  Oxford.  He  married,  March  9,  1822, 
na  Maria,  youngest  daughter  and  co-heir  of  Mr,  William 
iling,  of  Southampton,  and  niece  of  Major  Peirson,  the 
-oic  defender  of  Jersey,  by  which  lady,  who  died  April  9,  1855, 

leaves  surviving  issue  besides  three  daughters,  four  sons ; 
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Frederick  Augustus  (now  Lord  Chelmsford),  C.B.,  Lieut.- 
General  Commanding  Division,  and  Lieutenant-Governor  at  the 
Cape  of  Good  Hope ;  Colonel  Hon.  Charles  W.  Thesiger,  late 
6th  Dragoons,  inspecting  officer  of  auxiliary  corps ;  the  Hon. 
Alfred  Henry,  one  of  the  Lords  Justices  of  the  Court  of  Appeal, 
and  the  Hon.  Edward  Peirson.     Oct,  5. 

Cowan,  Lord,  lately  a  Lord  of  Session  and  of  Justiciary, 
Scotland,  aged  80.  The  deceased  Judge  Qohn  Cowan)  was 
bom  July  6,  1798,  at  Ayr ;  was  educated  at  the  Ayr  Academy 
and  the  University  of  Edinburgh,  and  called  to  the  Scottish 
Bar  in  1822.  He  was  appointed  Sheriff  of  Kincardineshire  in 
1848,  and  held  that  office  until  1851,  when  he  became  Solicitor- 
General  for  Scotland,  and  in  the  same  year,  on  the  death  of  Lord 
Dundrennan,  was  raised  to  the  Bench  under  the  title  of  Lord 
Cowan.  Our  esteemed  contemporary  the  Scottish  Law  Magazine 
thus  sums  up  his  character :  "  One  of  the  ablest  feudal  and  com- 
mercial lawyers  of  his  day,  Lord  Cowan  added  to  an  accurate 
and  profound  knowledge  of  law  a  conscientiousness  and  force 
of  character  which  gave  great  weight  and  influence  to  his 
decisions  from  the  Bench.  As  a  criminal  judge,  though  some- 
what severe,  Lord  Cowan  rarely  made  any  mistake  in  estimating 
the  guilt  or  innocence  of  a  prisoner ;  it  was  indeed  a  hopeless 
task  for  a  counsel  to  endeavour  to  divert  his  mind  from  the  main 
point  at  issue.  In  his  relations  to  the  Bar,  courteous  to  all. 
Lord  Cowan  may  be  said  to  have  fairiy  won  the  hearts  of  his 
junior  brethren.  Doubtless  remembering  the  time  when,  young 
and  unknown,  he  had  his  own  way  to  make,  he  was  never 
without  a  word  of  sympathy  and  assistance  for  any  young 
counsel  pleading  his  first  cause."  Failing  health,  after  twenty- 
three  years'  service  on  the  Bench,  compelled  him  to  retire  from 
active  life  in  1874.    ^^i'  ^* 

Curb,  Robert  Capel,  of  Blake  Hall,  Essex,  and  of  Lincoln's 
Inn,  Esq.,  6arrister-at-Law,  aged  55.  M.A.,  Trin.  Coll.,  Cam. ; 
J.P.  and  D.L.  for  Essex.     Called  1848.     Sept.  28. 

CusACK,  Finlay  W.,  Esq.,  M.A.,  6arrister-at-Law  (Irel.) 
Oct.  6. 

Danger,  Thomas,  Esq.,  Solicitor,  Clerk  of  the  Peace  for 
Bristol,  aged  66.     Admitted  1836.    Aug.  20. 

Daniel,  Robert,  Esq.,  LL.D.,  Barrister-at-Law  (Irel.)  Called 
i860.    Aug.  23. 

Da  VIES,  Edward  John  Cox,  Esq.,  Solicitor,  Newport,  aged  54. 
Admitted  1846.     July  31. 

Dickinson,  Sebastian  Stewart,  of  Brown's  Hill,  Stroud,  and  of 
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the  Inner  Temple,  Esq.,  Barrister- at -Law,  aged  62.  Educated 
at  Eton.  Called  1839,  and  practised  for  a  time  at  Bombay. 
J. P.  and  D.L.  for  Gloucestershire,  and  Chairman  of  Quarter 
Sessions;  M.P.  (Liberal)  for  Stroud,  1868-1874;  re-elected  in 
1874,  but  unseated  on  petition.     Aug.  24. 

Dickson,  Alexander,  Esq.,  Barrister-at-Law  (Irel.)     July  19. 

Dickson,  James  David,  Esq.,  Advocate  (Scot.)  Called 
1873-    Sepi. 

Dolling,  Robert  Holbeche,  Kilrea,  Co.  Derry,  and  of 
Magheralin,  Co.  Down,  Esq.,  Barrister-at-Law  (Irel.),  aged  68. 
B.A.,  Trin.  Coll.,  Cam. ;  J, P.  for  Counties  Down,  Monaghan, 
and  Londonderry,  and  D.L.  for  the  latter  County.  Called 
1834.     Sept.  a8. 

Edison,  John  Sibbald,  of  the  Middle  Temple,  Esq.,  Barrister- 
at-Law,  aged  74.  Called  1831.  Author  of  "  A  Commentary  on 
Lord  Brougham's  Character  of  George  III.,"  "  A  Commentary 
on  Lord  Brougham's  Character  of  Mr.  Pitt,"  and  "  Observa- 
tions on  the  Excellence  of  the  Real  Property  Law."     Sept.  9. 

Evans,  J.  Rice,  Esq.,  Solicitor,  Aberayron,  aged  24.  Admitted 
1878.     Oct.  5. 

GiSBORNE,  Francis,  of  Holme  Hall,  Derbyshire,  and  of  the 
Middle"  Temple,  Esq.,  Barrister-at-Law,  J.P,  for  Co.  Derby, 
aged  55.  B.A.  St.  Peters  Coll.,  Camb.  Called  1848. 
July   7. 

Grant.  John,  Esq.,  Solicitor  (Scot.),  aged  71,  Admitted  1835. 
Jfuly  24. 

Hall,  John,  Esq.,  Barrister-at-Law  (Irel.),  aged  64,     Aug,  25. 

Harding,  John,  Esq.,  Barrister-at-Law  (Irel.)     Aug.  11. 

Henry,  W.  j.,  Esq.,  Solicitor  (Irel.),  Town  Clerk  of  Dublin. 
Aug.  12. 

Hewlett,  Henry  William,  Esq.,  Solicitor,  aged  82. 
Admitted  1819, 

HoTsoN,  Wales  Christopher,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  M.A.,  Cambridge,  aged  72.     Called  1841.     Oct,  ig. 

Hume,  Matthew  Norman  Macdonald-,  Esq.,  W,  S.  (Scot.) 
Admitted  1815.  Father  of  the  present  Solicitor-General  for 
Scotland  (Mr,  J.  Hay  A.  Macdonald).   July  7. 

Kay,  Joseph,  of  the  Inner  Temple,  Esq.,  Q.C.,  and  a 
Bencher ;  Solicitor-General,  County  Palatine  of  Durham ; 
and  one  of  the  Judges  of  H.M.  Court  of  Record  for  the 
Hundred  of  Salford,  aged  57.  M.A.,  Trin.  Coll.,  Camb.; 
Author  of  "  The  Law  relating  to  Shipmasters  and  Seamen  " 
(1875).     Oct.g. 
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Keogh,  the  Right  Hon.  William,  LL.D.,  late  Judge  of  the 
Court  of  Common  Pleas,  Ireland,  and  Bencher  of  the  King's 
Inns,  1853,  aged  60.     Sept,  28. 

LovETT,  Philip  William,  Esq.,  Solicitor,  Guildford,  aged 
46.    Admitted  '853.     Aug,  28. 

McDonnell,  Thomas,  Esq.,  B.A.,  Trin.  Coll ,  Dublin,  Q.C. 
(Irel.)  The  deceased  gentleman,  who  was  "  Father  of  the  Irish 
Bar,"  was  called  so  long  ago  as  1816,  and  took  silk  in  1837.  He 
was  for  many  years  Senior  Crown  Counsel  for  the  County 
Down.    Sept.  25. 

Moore,  William  Henry,  Esq.,  Solicitor,  Liverpool,  aged  72. 
Admitted  1835.     Sept.  25. 

Nethersole,  Henry  Wordsworth,  Esq.,  Solicitor,  aged  35. 
Sept,  24. 

PiGOTT,  William,  Esq.,  Solicitor  (Irel.)  Admitted  1838. 
Sept,  24. 

Plumbe,  Henry,  Esq.,  Solicitor,  Winchcombe,  aged  48. 
Admitted  1852.     -^«^.  5. 

Prance,  Charles  Henry,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  M.A.,  Ch.  Ch.,  Oxon.     Called  1862.     Aug,^  24. 

Prendergast,  Harris,  of  Lincoln's  Inn,  Esq.,  Q.C,  and  a 
Bencher,  B.A.,  LL.B.,  Trin.  Coll.,  Camb.  Called  1829. 
Sept,  30. 

Rose,  Thomas  Baily,  of  Gray's  Inn,  Esq.,  Barrister-at-Law, 
aged  72.  Formerly  Stipendiary  Magistrate  for  the  Staffordshire 
Potteries.     Called  1827.     July  26. 

Saul,  Silas,  Esq.,  formerly  Solicitor,  Carlisle,  aged  75.  July  14. 

ScHOMBERG,  Joseph  Trigge,  of  the  Inner  Temple  and  Lincoln's 
Inn,  Esq.,  Q.C,  aged  72.  Through  his  mother  Amelia,  daughter 
of  the  late  Rev.  John  Lawrence  Brodrick,  D.D.,  he  was 
descended  from  Alan,  first  Viscount  Midleton,  Lord  Chancellor 
of  Ireland  (17 17).  Educated  at  Winchester  School.  Called  to 
the  Bar  by  the  Inner  Temple,  1828 ;  migrated  in  1864  to  Lin- 
coln's Inn,  of  which  he  became  a  Bencher ;  Recorder  of 
Aldborough,  1845  ;  Q.C,  1866.  In  1868  he  unsuccessfully 
contested,  as  a  Liberal,  the  northern  division  of  Wilts.  Author 
of  "  The  Succinct  Law  of  Tithes,  with  Commutation  Act." 
July  28. 

Smith,  William  Wyke,  Esq.,  Solicitor  to  the  Metropolitan 
Board  of  Works,  aged  69.     Admitted  1831.    July  23. 

Stone,  William,  Esq.,  Sohcitor,  Tunbridge  Wells,  aged  70. 
Admitted  1832.  Author  of  a  "  Practical  Treatise  on  Benefit 
Building  Societies  and  Tontine  Companies"  (1851).    Sept,  27. 
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Sturdy,  Daniel,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law,  aged  49.     Called  1875,    J»ly  20. 

Thublow,  Henry  Frederick,  of  the  Inner  Temple,  Esq., 
Barrister- at -Law,  aged  35.  M.A.,  Ball.  Coll.,  Oxon.  Called 
1866.  The  deceased  was  a  great -grand  nephew  of  the 
celebrated  Lord  Chancellor  Thurlow.     Oct.  8, 

ToRR,  John  Smale,  Esq.,  Solicitor,  aged  59.  Admitted  1840. 
Ji^y  23- 

Tucker,  GeorgeRodney,  of  the  Middle  Temple,  Esq.,  Student- 
at-Law,  B.A.,  Trin.  Hall.,  Camb.,  aged  25,     Aug.  25. 

TuTHiLL,  Arthur  Hendley,  Esq.,  B.A.,  Trin.  Coll.,  Dublin; 
Barrister-at-Law  (Irel.),  aged  27.     Called  1875.     Stft.  i. 

Wagstaffe,  Matthew  Mawe,  Esq.,  B.A,  (Lond.),  Solicitor, 
Wakefield,  aged  36.     Admitted  1865.     July  21. 

Whalley,  George  Hammond,  of  Pias  Madoc,  Merionethshire, 
and  of  Gray's  Inn,  Esq.,  Barrister-at-Law,  M.P.  for  Peter- 
borough, aged  65.  Mr.  Whalley,  who  was  distinguished  in 
Parliament  by  his  unflinching  assaults  upon  the  Jesuits  and 
latterly  by  his  support  of  the  Tichbome  claimant,  was  a  son  of 
Mr.  James  Whalley,  merchant  and  banker,  of  Gloucester. 
Educated  at  Univ.  Coll.,  London  ;  called  to  the  Bar,  1839,  and 
went  the  Oxford  Circuit ;  for  some  years  an  Assistant  Tithe 
Commissioner;  M.P.  (Liberal)  for  Peterborough  from  1859  till 
his  death  ;  he  was  a  J. P.  for  Denbighshire  and  Montgomery- 
shire, and  D.L.  for  the  former  county.     Oct.  7. 

White,  Henry,  Esq.,  Solicitor,  Williton,  Somerset,  aged  72. 
Admitted  1827.    Sept.  8. 

Woodward,  Charles,  Esq.,  Solicitor  (Irel.t  Admitted  1835. 
Aug.  21. 


[We  regret  that  we  are  unable  to  fulfil  our  promise  to  present  oar  readeis  with 
a  Memoir  of  the  late  Mr.  Rusieli  Gumey.  The  Metn<»r  wat  duly  written  by 
the  eminent  Queen's  Counsel,  to  whom  we  referred  in  our  Auguit  Number, 
and  had  even  been  set  up  io  type.  At  the  last  moment,  however,  the  late 
Recorder's  widow  intimated  that ''the  publication  of  any  notice  whatever  of 
her  late  husband  would  be  very  painful  to  her,"  and  to  this  cxprcBMon  of  her 
wisbei  we  have  felt  bound  to  defer. — Bii.] 
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The  Law  of  Fraud,  and  the  Procedure  pertaining  to  the  Redress 
thereof.  By  Melville  M.  Bigelow.  Boston :  Little,  Brown,  & 
Co.  London  :  Sampson  Low,  Marston,  Searle,  &  Rivington. 
1877. 

Mr.    Melville    Bigelow,    whose    work    on    **  The    Law     of 
Estoppel  *'   has  gained    for    him   a   deservedly   high  position 
among  Transatlantic  legal  writers,  has  produced  a  treatise  on 
the  Law  of  Fraud,  which  is  at  once  original  in  its  treatment  of 
the  subject,  and  lucid   in  its  exposition,  while  bearing  on  its 
pages  evidence  of  no  little  care  and  accuracy.     Excluding  from 
the  scope  of  his  work  the  Criminal  Law  of  Fraud,  the  author 
has  applied  himself  exclusively  to  expounding  the  Law  relating 
to  Fraud  in  its  Civil  aspects.     Even  here  the  field  has  been 
further  narrowed  by  confining  the  Statutory  Law  concerning 
Fraud  on  Creditors  and  Purchasers  to  a  bare  reprint,  at  the 
end  of  the  volume,  of  English,  Federal,  and  State  Legislation, 
with  short  references  to  the  judicial  construction  placed  upon 
the  language  employed.     The  book  is  therefore  limited  to  an 
enunciation   of  the  Common   Law  doctrine  of   Fraud    in    its 
civil  aspects.     Mr.  Bigelow  divides  his  work  into  two  parts. 
Part  I.  treats  of  the  Substantive  Law  of  Fraud  ;    {a,)  Actual 
—under    the   headings    of    Deceit,     Special    Fraud   in    Pais, 
Frauds  on  the  Administration  of  the  Law,  and  Waiver  and  Con- 
firmation ;  {h,)  Presumptive  or  Constructive  Fraud,  comprising 
Confidential  Relations  and  the  like,  and  Notice.     Part  II.  is 
devoted  to  the  Adjective  Law  of  Fraud,  that  is,  Procedure  and 
its  Incidents.     A  careful  Index  adds  to  the  utility  of  a  book 
which  well  deserves  to  find  a  place  in  the  library  of  the  English, 
as  well  as  of  the  American,  lawyer. 


A  Concise  Treatise  on  the  Practice  and  Procedure  in  Chancery  Actions. 
By  Sydney  Peel,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law.    Stevens  &  Sons.     1878. 

Within  the  compass  of  a  couple  of  hundred  pages,  Mr.  Peel 
has  provided  a  clearly- written  and  methodically-arranged  state- 
ment of  the  various  proceedings  in  the  course  of  Chancery 
actions.     The  numerous  decisions  on  points  of  practice  since 
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the  Judicature  Acts  came  into  operation  down  to  Easter  of  the 
present  year  appear  to  have  been  carefully  worked  in,  and  a  few 
new  forms  have  been  added  to,  or  substituted  for,  those  given  in 
the  Schedule  to  the  Judicature  Act  of  1875.  ^^  ^^^  Table  of 
Cases,  the  system — which  we  have  ourselves  always  advocated 
— of  giving  a  reference  to  every  report  of  each  case  has  been 
adopted,  and  a  marginal  analysis  and  full  Index  smooth  the 
path  of  all  wishing  to  consult  the  book  on  any  particular  point. 
The  practitioner  will  in  most  cases  probably  prefer  Griffith's, 
Wilson's,  or  some  of  the  other  larger  books  of  practice,  but  the 
student  will  find  Mr.  Peel's  treatise  a  valuable  aid  in  getting  up 
the  procedure  of  the  Chancery  Division. 


A  Treatise  upon  th^  Law  of  Principal  and  Agent  in  Contract  and 
Tort,  By  William  Evans,  B.A.,  Oxon.,  and  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.     W.  Maxwell  &  Son.     1878. 

Between  the  comprehensiveness  of  Mr.  Justice  Story's  work, 
which  comprises  not  only  the  English  and  American  but  also 
the  Civil  Law  of  Agency,  and  the  limited  nature  of  the  Treatises 
of  Paley  and  Russell,  which  are  almost  entirely  restricted  to 
Mercantile  Agency,  it  seemed  to  Mr.  Evans  that  there  was  room 
for  a  book  which,  while  confined  to  the  English  law  of  agency, 
should  give  a  general  view  of  it  in  all  its  various  ramifications. 
The  volume  is  divided  into  twenty-seven  chapters,  each  sub- 
divided into  sections,  and  grouped  in  three  books  which  treat 
respectively — (i)  **  Of  the  Contract  Generally,  its  Origin  and 
Dissolution";  (2)  **  Of  the  Authority  Conferred,  its  Nature, 
Extent,  and  Execution  '* ;  and  (3)  "  Of  the  Rights,  Duties,  and 
Liabilities  arising  out  of  the  Contract.'*  Mr.  Evans  has 
evidently  expended  much  intelligent  labour  in  the  accumu- 
lation of  his  materials,  which  are  clearly  arranged  and 
expressed  in  lucid  language.  No  statement  of  any  im- 
portance occurs  unsupported  by  a  reference  to  some  decided 
case  or  other  accepted  authority,  and,  to  a  certain  extent, 
the  author  has  set  forth  the  Principles  of  Agency  in  a 
digested  form.  The  last  chapter  in  Mr.  Evans's  book  is  devoted 
to  a  careful  discussion  of  a  subject  of  great  and  growing  im- 
portance— the  Liability  of  Employers  for  injury  caused  by 
negligence  of  fellow  workmen  ;  and  a  useful  digest  is  offered  of 
the  rules  deducible  from  the  latest  decided  cases.  In  a  second 
edition  we  should  suggest  the  insertion  of  a  marginal  analysis, 
the  absence  of  which  detracts  from  the  facility  of  reference  in  a 
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work  so  likely  to  be  consulted  under  pressure.  We  should  have 
preferred  to  see  the  author  attempt,  and  successfully  accomplish, 
the  task — the  advantages  of  which  he  acknowledges — of  casting 
the  whole  of  our  Law  of  Agency  into  the  form  of  a  Digest  or 
Code.  But  in  its  present  shape  the  work  cannot  fail  to  be  most 
useful  to  all,  whether  Practitioners  or  Students,  who  have 
occasion  to  look  up  the  English  Law  on  this  important  subject. 


Undfr  the  Red  Ensign.  By  Thomas  Gray.  Simpkin,  Marshall 
&  Co. ;  Kent  &  Co. ;  Pewtress  &  Co.     1878. 

The  extensive  knowledge  which  the  author  of  this  handy 
book  for  the  Merchant  Service  has  derived  from  his  official  rela- 
tion with  the  Board  of  Trade  enables  him  to  speak  with  great 
weight  on  all  subjects  connected  with  life  under  the  "  Red 
Ensign."  Mr.  Gray  takes  up  a  boy  at  the  age  when  the  "  salt- 
water fever  "  has  got  possession  of  him,  advises  the  parents  or 
guardians  in  such  a  case  to  let  him  go,  and  then  proceeds 
to  explain  clearly  the  various  steps  which  should  be  taken  to 
give  the  boy  the  chance  of  becoming  a  good  officer,  and,  in 
time,  a  good  captain.  Of  the  so-called  **  dangers  of  the  sea," 
Mr.  Gray  has  a  very  small  opinion,  and  the  statistics  which  he 
prints  concerning  the  annual  casualties  in  some  of  the  best 
known  channel  and  ocean  lines  certainly  make  out  a  very  strong 
case  in  favour  of  his  view.  It  is,  in  truth,  the  sailor's  own 
conduct  when  ashore  which  is  likely  to  prove  his  greatest 
danger.  A  series  of  Appendices  furnish  much  indispensable 
information,  legal  and  other,  respecting  the  Rights  of  Seamen 
as  regards  unseaworthiness  of  ship,  Forms  of  Apprentices' 
Indentures  for  England  and  Scotland,  Examinations,  and,  in 
fact,  everything  that  can  be  thought  of  to  smooth  the  way  for 
taking  a  good  place  in  the  far-famed  Mercantile  Navy  of  Great 
Britain. 


The  Law  relating  to  Solicitors  of  the  Supreme  Court  of  Judicature. 
By  A.  CoRDERY,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 
Stevens  and  Sons,  1878. 

Solicitors,  we  imagine,  and  even  laymen  who  have  been, 
are,  or  expect  to  be,  in  the  position  of  clients,  will  be  grateful  to 
Mr.  Cordery  for  this  useful  compendium  of  the  law  regulating 
the  various  rights,  duties,  and  obligations  arising  from  the 
peculiar  relation  of  solicitor  and  client.     Solicitors  might   be 
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supposed  to  be  well  up  in  this  special  branch  of  the  law,  but,  as 
a  matter  of  fact,  we  believe  that  a  large  number  of  them  are  by 
no  means  perfectly  au  courant  with  its  many  details,  and  to  such 
the  present  volume  will  readily  supply  the  information  which 
they  might  otherwise  have  to  seek  out  for  themselves  in  the 
pages  of  various  other  works.  The  recent  very  curious  and,  we 
believe,  unprecedented  case  of  Maxwell-Lyte  v.  Wickham^  which 
so  well  illustrates  one  of  the  disabilities  of  the  solicitor  "with 
respect  to  his  client,  has  been  decided  since  Mr.  Cordery's 
volume  went  to  press.  In  this  case,  as  will  be  in  the  recollec- 
tion of  our  readers,  the  client  being  anxious  to  make  a  gift  to  his 
solicitor  of  a  share  in  the  profits  of  certain  inventions,  in  the 
bringing  out  of  which  the  defendant  had  rendered  much  friendly 
assistance,  brought  an  action  in  the  Chancery  Division  and 
obtained  from  Vice-Chancellor  Malins  a  judicial  decision  that, 
notwithstanding  the  relation  of  solicitor  and  client  existing 
between  the  parties,  the  plaintiff  might  make  the  intended  gift 
to  the  defendant.  The  law  of  costs  has  an  especial  interest  for 
the  solicitor,  and  Mr.  Cordery  has  done  well  to  cite,  in  consider- 
able detail,  those  decided  cases  which  govern  the  question  of 
costs  as  between  solicitor  and  client,  while  omitting  it  as 
between  party  and  party,  the  latter  being  in  reality  a  branch  of 
general  law. 

In  an  Appendix  will  be  found  all  the  unrepealed  sections  of 
the  various  Solicitors'  Acts,  such  of  the  Regulations  of  1875  ^-s 
are  still  in  force,  and  the  New  Regulations  made  by  the  Incor- 
porated Law  Society,  and  by  certain  of  the  Judges,  in  November 
and  December,  1877:  together  with  the  direction  as  to  notices 
for  admission  issued  from  the  Petty  Bag  Office  in  January 
last. 


The  Common  Form  Practice  of  the  High  Court  of  Justice  in  Granting 
Probates  and  Administrations,  By  H.  C.  Coote,  F.S.A.,  late 
Proctor  in  Doctor's  Commons.  Eighth  Edition.  Butterworths, 
1878. 

The  eighth  edition  of  so  well-known  a  work  requires  only  to 
be  made  known,  to  find  its  due  place  on  the  shelves  of  the 
practitioner.  We  observe  that  Mr.  Coote  takes  occasion,  in  his 
advertisement  to  the  new  edition,  to  explain  what  some  readers 
of  the  previous  one  seem  not  to  have  understood,  viz.,  that  in 
retaining  the  unrepealed  forms  annexed  to  the  Rules  of  1862,  he 
never  intended  them  to  be  employed  in  their  actual  shape  for 
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existing  Common  Form  Practice.  With  this  warning,  the 
present  edition  cannot  but  be  found  a  most  useful  companion 
far  tlie  constantly  recurring  needs  of  the  branch  of  practice 
witH  which  it  deals.  9 


Statutes;  Revised  Edition,     Vol.  XV.  (1866-8),  and  Supple- 
ments.    Eyre  &  Spottiswoode.     1878. 

•*  £xegi  Monumentum,''  may  now  be  the  ejaculation  of  every 
member  of  the  Commission  whose  valuable  labours  we  have 
from  time  to  time  noticed,  and  which  are  completed  with  the 
volume  now  before  us.  To  the  Constitutional  Lawyer  this 
concluding  volume  is  most  interesting,  from  the  fact  of  its  con- 
taining, by  way  of  supplement,  besides  other  later  landmarks  of 
o^r  History,  careful  reprints  and  translations  of  **  Magna  Carta," 
the  **  Carta  de  Libertatibus  Foreste,"  as  confirmed  by 
Edward  I.  a.  r.  25.  This  is,  we  think,  what  has  lately  been 
^^^ured,  under  the  form  of  an  "  Inspeximus,'*  for  the  library 
^*  Sir  Robert  Taylor's  Institution  at  Oxford,  so  far  as  the 
liDra.ria,n*s  description  in  a  recent  number  of  Notes  and  Queries 
enables  us  to  judge.  We  must  say  that  we  regret  the  quaint 
^^p^aisra  of  the  English  translation  adopted  by  the  Com- 
l^issioners  for  the  Revised  Statutes,  who  print  **  Duke  of  Guyan," 
It  anything  rather  suggestive  of  British  Guiana,  as  the  render- 
I'^g  of  ««  Aquitania  "  in  the  original  text.  But  this  is  a  criticism 
^*  ''ather  minute  textual  lore,  and  in  no  wise  hinders  us  from 
'^^a.rtily  recommending  the  entire  series  alike  to  the  practitioner, 
to  whom  it  is  well-nigh  indispensable,  and  to  the  Constitutional 
a.Avyer  and  historian.  Our  chief  regret  in  penning  these  words 
*s»  tlia.t  we  are  taking  leave  of  pleasant  and  useful  guides  through 
'^^any  a  century  of  English  History. 


^  ^     Concise  Treatise  on  Private  International  Jurisprudence.     By  J. 
3*^^RsoN    FooTE,    Barrister- at- Law.     Stevens    and   Haynes. 

,^  ""^H^  length  of  time  which  has  elapsed  since  the  publication  of 

J*'    A^estlake's  classical  work  on  Private  International  Law, 

,  ^*"<is  a  fair  opening  for  such  an  undertaking  as  Mr.  Foote's 

^'^^liook  of  Foreign  and  Domestic  Law.     We  are  glad  to  see 

^    ^\^hewell   scholarships  in  International  Law  bearing  such 

goo<i   fruit,  and  can  only  wish  that  similar  foundations  existed 

^he    University    which    Albericus  Gentilis   adorned.      Mr. 
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Foote  has  evidently  borne  closely  in  mind  the  needs  of  students 
of  Jurisprudence  as  well  as  those  of  the  practitioner.  For  both, 
the  fact  that  his  work  is  almost  entirely  one  of  Case-law  will 
commend  it  as  one  useful  alike  in  Chambers  and  in  Court.  From 
such  a  sphere  of  usefulness  the  absence  of  scientific  jurisprudence 
is  not  likely  to  detract.  As  a  rule,  Mr.  Foote  only  discusses 
cases,  not  principles,  and  when  he  does  enter  upon  the  more 
theoretical  side  of  his  subject  we  find  ourselves  somewhat 
sharply  at  variance  with  the  views  which  he  appears  to  hold. 
We  had  marked  several  instances  of  this  divergence  between 
us,  but  space  and  time  alike  warn  us  to  name  but  one  or  two  of 
the  more  salient  points.  On  Diplomatic  Immunity  Mr.  Foote 
appears  to  us  to  use  language  which  is  the  exact  opposite  of  the 
true  statement,  resting  the  immunity  upon  the  **  fiction  of  extra- 
territoriality,'* instead  of  showing  how  that  fiction  has  been 
invented  to  account  for  the  immunity  enjoyed  by  Ambassadors 
as  the  representatives  of  a  foreign  Sovereignty.  The  word 
**  ex- territoriality "  was  doubtless  unknown  in  the  reign  of 
Richard  III.,  and  yet  it  was  even  then  laid  down  by  the  Parlia- 
ment of  England  that  **  Ambassadors  should  be  protected  like 
Princes."  And  the  distinction  which  does  require  to  be  drawn 
is  not,  as  Mr.  Foote  would  have  it,  between  the  immunity  of 
the  Sovereign  and  that  of  the  Ambassador,  but,  as  General 
Halleck  puts  it,  **  between  the  inviolability  of  the  public 
minister  and  the  legal  fiction  of  his  ex'territoriality,'*  We 
conceive  that  Mr.  Footers  language  on  this  point  is  of  a 
nature  to  confuse  the  student.  On  the  questions  connected  with 
slavery,  which  have  in  recent  times  roused  keen  discussion  in 
both  our  Houses  of  Parliament,  we  should  certainly  advise 
the  student  to  read  the  careful  juridical  statements  of  Sir 
Travers  Twiss,  in  the  pages  of  this  Review,  and  the  earnest 
words  of  the  late  Sir  Edward  Creasy.  From  Mr,  Foote  he 
would  only  learn  that  once  such  a  practice  *^ placuit  gentibus.^^ 
That  we  may  now  "  say  with  honest  pride  displicet  gentibus  " 
(with  the  exception,  seemingly,  of  Portugal  and  Holland),  he 
must  learn  from  the  late  Professor  of  Jurisprudence  in  the  Inns 
of  Court.  That  **  the  universal  voice  of  Christendom  has  repu- 
diated this  practice  as  a  relic  of  barbarism,  moribus  qui  nunc 
frequentantur  alienum^'*  he  must  learn  from  the  former  Regius 
Professor  of  Civil  Law  in  the  University  of  Oxford.  These 
points  on  which  we  differ  toto  ccelo  from  Mr.  Foote,  are  purely 
Theoretical,  and  do  not  detract  from  the  general  utility  of  his 
book  as  a   convenient   source   of   reference  on   the  principal 
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qii^^tions  arising  in  daily  practice  on  matters  of  Foreign  and 
JOoxx^estic  law.  We  observe  that  Mr.  Footers  treatise  incidentally 
coi:»:ifinns  the  views  expressed  elsewhere  in  our  present  number 
re.grst  xding  the  dilatoriness  of  the  authorised  Law  Reports.  At 
p.  ^Q,  the  case  of  Nihoyet  v.  Nihoyet  is  cited,  with  the  ominous 
addl  £  lion  "  not  yet  reported,"  though  it  was  decided  in  May,  and 
M^:ir-  Footers  preface  is  dated  October;  and  Gomez  w,  Eatnes  is 
cL't^<z^,  on  p.  20,  from  the  Times  of  9th  and  loth  July,  that  case 
aL^<:i>     being  marked  **  not  yet  reported." 


'^u  Student's  Leading  Cases  in  Constitutional  Law,  Common 
LraL^w,  Conveyancing  and  Equity,  Probate,  Divorce,  Bankruptcy, 
aK^d.     Criminal  Law.     By  John  F.  Haynes,  LL.D.     Stevens  and 
Sox^s.    1878. 


liere  are  Students'  books  and  Students'  books.     The  fact 

tH.aLt   a  book  is  professedly  written  in  usum  juventutis  is  quite  com- 

pa-t:ilDle  with  its  being  one  of  great  merit  and  originality,  capable 

0^    i^xiaterially  aiding  the  investigations  of  those  who  are  indeed 

^^^^^nts  and  seek  for  honours,  without  in  any  way  detracting 

irom    the  thoroughness  of  their  work.     Such  publications  are 

|^^*"^»  while  the  **  cram  "  book  for  struggling  pass-men  multiplies 

^y  by  day.     Dr.  Haynes  has  already  provided  for  this  latter 

class  «*The  Student's  Statutes  "  and  **  The  Student's  Guide  to 

robate  and  Divorce,"  and  we  doubt  not  they  will  thankfully 

^*<^onie  this  additional  key  to  superficial  knowledge.     Having 

^^''d  to  the  wide  field   which   the   compiler  covers   in   this 

^nie,  the  statements  of  the  various  cases  are  fairly  full  and 

,  ^^^»  and  many  of  the  notes  are  good.     But  since,  in  his  note 

^^x/in*s  case,  Dr.  Haynes  has  mentioned  the  Naturalization 

.  »  1870,  we  are  surprised  that  he  should  have  ommitted  to 

point     out  how  that    Act    has    completely  altered  the    status 

-Aliens    and    naturalized    subjects,   has   created   the     new 

P   rsotia  of  a  **  statutory  alien,"  and,  by  upsetting  the  ancient 

.  ^^iixi  nemo  patriam  in  qua  natus  est  exuere,  aut  ligeantiac  dehitum 

^    *'**•'«,  potest^  has  rendered  most  of  the  learning  as  to  allegiance 

*-.  ^  aliens  in  Calvin's  case  a  matter  of  purely  historical  interest. 

^^y  of  the  cases  have  their  date  placed  at  the  head,  and  it 

5^lcl   have  been  well  had  this  very  convenient  practice  been 

*^ered    to  throughout.      Probably   in   a    future  edition    Dr. 

^yties  may  see  his  way  to  these  and  some  other  improve- 

s. 
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A  Selection  of  Precedents  of  Pleading  under  the  Judicature  Acts  in  the 
Common  Law  Divisions,  with  Notes  and  an  Introductory  Treatise. 
By  John  Cunningham  and  M.  W.  Mattinson,  Esqrs.,  Barristers- 
at-Law.     Stevens  and  Haynes.     1878. 

Messrs.  Cunningham  and  Mattinson  come  forward  opportunely 
to  take  up  ground  which,  since  the  passing  of  the  Judicature 
Acts,  seemed  to  be  awaiting  the  first  occupant.  A  work  which, 
in  the  compass  of  a  single  portable  volume,  contains  a  brief 
Treatise  on  the  Principles  and  Rules  of  Pleading,  and  a  care- 
fully annotated  body  of  Forms  which  have  to  a  great  extent 
gone  through  the  entirely  separate  sifting  processes  of  Chambers 
Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most  useful 
companion  in  the  Practitioner's  daily  routine.  And  readiness 
of  reference,  clearly  one  of  the  desiderata  in  such  a  book,  has 
been  studied  by  the  authors  in  their  adoption  of  the  alphabetical 
arrangement  for  the  Precedents.  We  presume  that  it  was  their 
study  of  conciseness  in  the  number  of  headings  of  Precedents 
which  has  caused  the  authors  to  omit  some  cross-references 
which  might  have  been  expected  ;  otherwise  under  "  Medical 
Man  "  (p.  433),  we  should  have  thought  a  reference  to**  Penalty  " 
would  have  been  desirable.  On  the  whole,  Messrs.  Cunning- 
ham and  Mattinson  show  by  their  present  volume  that  they 
appreciate  the  desire  expressed  by  Lord  Justice  James  in  Davy 
V.  Garrett,  that  the  Legal  Profession  should  not  succumb  to  the 
devices  of  the  **  Sons  of  Zeniiah." 


Smaller   Books  and   Pamphlets. 

The  Analytical  Digest  of  Cases  decided  in  the  Supreme  Courts  in 
Scotland,  and,  on  Appeal,  by  the  House  of  Lords  (Edinburgh,  T.  &  T. 
Clark,  1878),  prepared  by  Messrs.  A.  E.  Henderson,  D.  Gillespie, 
and  H.  Johnston,  Advocates,  promises  to  be  a  work  of  con- 
siderable practical  value  to  all  who  wish  to  master  the  decided 
points  in  cases  that  have  arisen  in  the  Scotch  Courts,  and 
been  carried  up  to  the  House  of  Lords  within  the  past 
ten  years.  The  analysis  made  of  each  subject  of  law,  as,  e.g.^ 
Bankruptcy,  pp.  57-8,  is  very  full,  and  the  cases  follow  in  the 
sequence  of  the  analytical  divisions.  The  first  instalment 
extends  as  far  as  the  heading  Fraud,  and  breaks  off  some- 
what violently,  it  must  be  admitted,  in  the  middle  of  a  sentence 
in  the  digest  of  a  case  thereunder,  a  mode  of  publication  which, 
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we    should  think,  can   scarcely  be    other    than  tantalising    to 
practitioners. 

In  A  Short  View  of  the  History  and  Consequences  of  Primogeniture  in 
England  (Cambridge  :  Deighton,  Bell  &  Co.  London  :  George 
Bell  &  Sons,  1878),  Mr.  C.  J.  Cooper,  M.A.,  LL.D.,  Barrister- 
at-Law,  weighs  carefully  the  various  aspects  of  an  important 
question,  carrying  its  history  down  from  Anglo-Saxon  times, 
through  Glanville  and  Bracton  to  the  present  day,  and  indi- 
cating an  opinion  that  the  principle  of  primogeniture  might 
be  **  stripped  of  much  of  its  present  influence "  by  being 
removed  from  its  "  distinguished  place  in  our  Law  of  Inherit- 
ance." But  "to  give  England  a  regime  of  small  ownership"  is, 
in  Mr.  Cooper's  view,  **  almost  impossible,"  and  he  is  careful 
to  point  out  that  it  is  against  **  settlements"  that  the  **  shafts 
of  many  of  the  most  intelligent  assailants  of  primogeniture  are 
now  aimed."  Of  the  general  practice  of  settlements,  Mr.  Cooper 
does  not  think  the  public  mind  has  as  yet  taken  a  cool  and  intelli- 
gent survey,  and  he  is  of  opinion  that  it  is  **  not  yet  prepared 
to  submit  to  interference  in  this  direction  with  a  good  grace." 

Particulars  of  Conditions  of  Sale  (Published  for  the  Incorporated 
Law  Society  of  Liverpool),  will  be  found  very  useful  as  furnishing 
a  common  form  of  sale,  brought  out  under  the  careful  supervision 
of  the  Liverpool  Law  Society,  and  settled  by  some  of  the  most 
eminent  conveyancing  Counsel  of  the  local  Bar.  The  conditions 
are,  generally  speaking,  favourable  to  the  purchaser ;  but  they 
are  also  framed  in  such  a  manner  as  to  protect  the  vendor  from 
any  merely  vexatious  expenditure  which  the  purchaser  may  have 
caused  him  to  incur.  The  whole  spirit  of  the  Liverpool  Condi- 
tions of  Sale  is  equitable,  and  their  application  to  a  wider  than 
local  sphere  would,  we  believe,  be  attended  with  excellent  prac- 
tical results. 

The  object  of  Mr.  Walter  Robinson,  Barrister-at-Law,  in  his 
pamphlet  on  The  Straits  of  the  Dardanelles  and  the  Bosphoms  (W. 
Ridgway,  1878),  appears  to  be  to  show  that  under  the  general 
principles  of  International  Law,  apart  from  Treaties,  "  the  straits 
in  question  are  natural  and  free  thoroughfares  open  alike  to  the 
merchant  vessels  and  the  ships  of  war  of  all  countries  for  the 
purpose  of  ingress  to  and  egress  from  the  Black  Sea."  But  the 
question  as  to  ships  of  war  is,  under  the  circumstances,  just  one 
of  those  not  to  be  settled  **  apart  from  treaties,"  and  this  con- 
sideration creates  a  difficulty  in  limine  for  the  acceptance  of  Mr. 
Robinson's  view. 


Il8  REVIEWS. 

Mr.  AlexanderOliver,  of  theNew  South  Wales  Bar,  in  his  Col- 
hctien  of  Real  Estates  Acts  (Sydney,  1877.  London  :  Trlibner),  pro- 
vides both  the  "professional  and  non-professional  inquirer"  with 
a  book  in  which  he  hopes— not,  we  believe,  unfairly^ — that  he  has 
facilitated  the  "  tedious  and  often  difficult  task  of  finding,  amidst 
a  mass  of  sections,  the  particular  enactment  sought  for."  Mr. 
Oliver  further  pleads  for  the  creation  of  a  "  permanent  College 
or  Commission  of  Jurists"  for  his  Colony,  whose  work  he  would 
fain  have  to  be  the  presentation  to  the  local  Parliament,  from 
time  to  time,  of  "  well-designed  and  carefully-prepared  groups 
of  Consolidation  Acts  "  covering  the  entire  domain  over 
which  the  Statute  Law  ought  to  range.  This  is  a  compre- 
hensive scheme  not  very  dissimilar  to  that  of  the  work 
advocated  in  this  country  by  Sir  Henry  Thring,  and  taken 
in  hand  by  the  Statute  Law  Revision  Commissioners. 

We  have  also  received  the  second  volume  of  the  Digest 
of  Civil  Proceduu  (AHahabsid,  1877.  London:  Stevens  and  Sons), 
in  which  Mr.  Knox  carries  on  his  useful  labours  to  com- 
pletion. The  concluding  portion  covers  the  important  subjects 
of  Evidence,  Limitation,  and  Contracts,  and  comprises  the  Civil 
Court  Act,  the  Specific  Relief  Act,  1877,  &c.  The  pagination 
adopted  by  Mr.  Knox  is  continuous  throughout,  but  the  index 
to  each  volume  is  complete  in  itself. 

The  Report  of  the  Antwerp  Conference  of  the  Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations  contains,  amongst 
other  interesting  matter,  a  pr4cis  of  the  work  of  the  Committee 
which  sat  on  General  Average,  under  the  presidency  of  Sir 
Travers  Twiss  and  Lord  O'Hagan.  Looking  at  the  Report  as  an 
account  of  discussions  on  questions  of  considerable  importance 
and  affecting  very  powerful  interests,  we  must  say  that  it  appears 
to  us  not  yet  to  rise  to  the  literary  level  which  it  ought  to  have 
attained.  And  we  think  that  a  good  critical  narrative  of  the 
proceedings,  similar  in  kind  to  that  which  appeared  in  our  own 
pages  on  the  occasion  of  the  foundation  Conference  at  Brussels 
(Law  Magazine  and  Review,  December,  1873)  would  be  of 
greater  practical  utility  and  of  wider  interest  than  the  frag-, 
nientary  reprints  now  given  of  papers,  most  of  which  have 
already  seen  the  light  elsewhere. 

The  Student's  Guide  to  the  Bar,  by  Walter  W.  R.  Ball,  M.A. 
(Macmillan,  1878),  is  a  useful  endeavour  to  give,  within  the  com- 
pass of  a  "  Primer,"  an  account  of  the  principal  points  which 
need  setting  before  all  who  may  think  of  adopting  the  Bar  as  a. 
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profession.  Mr.  Ball  is  not  devoid  of  a  touch  of  quiet  sarcasm 
m  his  detail  of  some  of  the  time-honoured  institutions  connected 
with  the  four  Inns.  The  **  eating  of  dinners,"  for  instance,  is 
characterised  as  a  "  survival ;  **  and  some  of  the  eccentricities 
which  pervade  the  allowance  of  exemptions  from  portions  of  the 
examinations  for  the  Bar,  also  receive  notice.  Why  a  student  who 
has  passed  the  examination  for  a  specified  degree,  but  not  yet 
taken  it,  should  lose  the  benefit  of  the  examination  which  he  has 
nevertheless  passed,  seems  a  mystery  that  it  would  be  hopeless 
to  try  and  solve. 

In  these  days  of  many  a  bubble  company,  Mr.  F.  B.  Palmer, 
who  has  already  made  the  subject  of  companies  his  own,  has  ac- 
quired an  additional  title  to  the  gratitude  of  investors  by  providing 
them  with  a  clear  and  concise  Shareholders  and  Directors'  Legal  Com- 
Pinion  (Stevens  and  Sons,  1878).      This  handy  little  book  is  full 
^^ forms  for  all  sorts  of  contingencies,  references  to  the  Companies 
^^*^ts,    1862  and   1867,  and  information  on  most  of  the  varied 
^     ^^ts  of  law  which  are  at  different  times  liable  to  arise  in  regard 

the  position  of  shareholders. 
y^  Summary  of  the  Law  of  Companies  (Stevens  &  Haynes,  1878), 
.y  'T-  Eustace  Smith,  is  the  result  of  a  practical  acquaintance 
.^it:ht  the  difficulty  experienced  by  Articled  Clerks  and  Law 
3t:uci^jits  in  mastering  the  principles  of  this  important  branch  of 
^^^vsr^  Numerous  marginal  notes  and  a  full  Index  render  Mr. 
^^st:^.ce  Smith's  book  easy  for  the  student's  use,  and  constant 
^^^^r^nce  is  made  to  the  sections  of  the  Acts  of  1862  and  1867. 

■^^^  "the  Easter  number  of  the  Bar  Examination  Journal  (Stevens  & 

f^^^-y^^es,  1878),  Messrs.  Tyssen  and  Edwards  carry  on  a  work 

^^   '^^''hich  they,  no  doubt,  receive  the  grateful  thanks  of  many  a 

^tiAd^  j^t^     Besides  the  Questions  set  at  the  Easter  Examination 

^^^  tilie  Solutions  furnished  by  the  Editors,  the  student's  attention 

?  ^ directed  to  the  Legislation  of  the  year  1877,  some  of  which 

^.^^>ctually   cited    and   commented    upon,  especially  40  &  41 

.^^^•,  caps.  33,  34,  and  39,  each  of  which  is  criticised  in  some 


"^'x*.  W.  P.  Thompson,  C.E.,  has  brought  out  a  Third  Edition, 

.^*^^d,  of    a   useful   Handbook  of   Patent  Law  of   all    Countries 

L^-^^>.don,  Stevens  &  Sons ;  New  York,  Van  Nostrand,   1878). 

V    .  ^    information  which  it  contains  is  clearly,  though  of  necessity, 

^''^^^fiy  stated. 

j^  "*^*^     an  Epitome  of  Feame  on  Contingent  Remainders    (Stevens  & 
^^,   1878),    the  convenience  of   the   student  has  been,    we 
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should  think  successfully,  cared  for.  The  compiler  provides 
a  short  analysis  of  each  chapter,  a  tabular  statement  of  the 
divisions  of  estates,  and  by  the  use  of  various  types,  separates 
the  doctrinal  from  the  illustrative  or  critical  portions  of  his 
author. 

Mr.  W.  A.  Copinger,  so  well-known  for  his  work  on  Title 
Deeds,  was  eminently  calculated  to  assist  the  practitioner 
in  unravelling  the  perplexities  often  surrounding  the  question  of 
the  due  Stamping  of  Deeds  set  out  in  Abstracts  laid  before 
Counsel.  His  Tables  of  Stamp  Duties,  from  1H15  to  1878  (Stevens 
&  Haynes,  1878),  have  already  been  tested  in  Chambers,  and 
being  now  published,  will  materially  lighten  the  labours  of  the 
profession  in  a  tedious  department,  yet  one  requiring  great  care. 

The  York-Antwerp  Rules  of  General  Average,  as  finally  agreed  to 
by  a  meeting  at  the  Cannon  Street  Hotel,  under  the  presidency 
of  Sir  Travers  Twiss,  May  3rd,  1878,  are  now  published  by  the 
Central  Committee,  in  order  to  give  them  the  widest  possible 
circulation  among  shipowners  and  insurers  before  the  ist 
January,  1879,  ^^^  ^^^^  when  the  firms  and  associations  which 
have  accepted  them,  intend  putting  them  in  force.  It  would 
appear  that  Lloyd's,  and  the  London  Salvage  and  Marine 
Insurance  Companies  still  stand  aloof. 

Chambers's  Index  of  Next  of  Kin,  compiled  by  Edward 
Preston,  Fourth  Edition  (Allen,  Reeves  and  Turner,  1878), 
contains,  we  understand,  more  than  ten  thousand  names  over 
and  above  those  embraced  in  the  previous  edition.  Many  of  the 
names  thus  inserted  are  from  recent  advertisements.  It  would 
not  be  difficult  to  bring  out  a  Romance  of  the  Next  of  Kin, 
equal  in  interest  to  any  of  the  most  startling  tales  of  modern 
fiction.  But  Mr.  Preston  only  gives  facts  and  names,  and  both 
are  occasionally  not  a  little  remarkable. 

Mr.  J.  A.  Shearwood  publishes  a  volume  likely  to  be  of  con- 
siderable use  to  the  student,  a  Concise  Abridgment  of  the  Law  of 
Real  Property  (Stevens  and  Sons,  1878),  in  which,  by  an  adap- 
tation of  various  types,  and  the  provision  of  a  Tabular  Analysis, 
as  well  as  by  the  use  of  clear  and  simple  language,  he  sets  out 
the  important  subject  with  which  he  deals  in  a  brief  but 
satisfactory  manner. 

The  importance  of  Real  Property  Law  is  witnessed  to  by  the 
publication  of  yet  another  work,  that  of  Mr.  H.  Greenwood,  on 
Recent  Real  Property  Statutes  from  1874  *o  ^^^77  (Stevens  and 
Sons,  1878),  in  which  the  author's  object  is  to  afford  a  clue  to 
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recent  legislation  whether  by  way  of  innovation  or  amendment. 
The  principal  sections  of  the  various  Acts  printed  are  carefully 
annotated,  and  the  volume  is  a  very  convenient.one  for  reference 
as  the  needs  of  the  practitioner  may  arise. 

Mr.  Edmund  Fuller  Griffin,  Barrister-at-Law,  adds  to  the 
utility  of  the  Indian  Jurist  by  publishing  for  the  first  time  an 
Indian  Jurist  Digest  (Stevens  and  Haynes,  1878),  embracing  all 
the  Home  and  Presidency  Cases  cited  in  the  first  volume  of  the 
Jurist,  for  1877.    We  notice  a  certain  diversity  of  orthographies, 
which  we  presume  to  be  due  to  the  idiosyncrasies  of  the  various 
Presidency  Courts.  Thus  on  p.  51,  we  have  a  **  Mirassi  village," 
cited  from  a  judgment  of  the  Madras  High  Court,  and  on  p.  54, 
**  Mirasi  lands  '*  from  a  Bombay  judgment.      For  one  diversity, 
^n  p.  ^o,  the  printers  appear  to  be  answerable,  where  by  trans- 
Position  "  Uraima  "  has  been  turned  into  **  Uriama  "  in  a  judg- 
^^nt  of  the  Privy  Council.     So  far  as  we  have  been  able  to 
an^^  it,  the  Digest  prepared  by  Mr.  Griffin  seems  to  be  well 
^Pted   to   the  convenience  of  the  profession,   and   may  be 
<  iPCommended  to  all  counsel  engaged  in  Indian  cases.      We  think 
jf  iti  i^ht  have  been  well  to  have  inserted  a  cross  reference  under 
^f%ei  ^ead  **  Puttah,"  or  **  Puttahdar,"  which  does  not  appear  at 
all»  *^o  the  "Miras"  case  of  Pakiri  Mahammed  Saib  v.  Terumala 
CHarriar. 

Q'^ir  friend,  M.  Clunet,  the  able  Editor  of  the  Journal  de  Droit 

I^^^^'vt€9.iional  Prive,  sends  us  a  very  interesting  essay  (Questions 

»^    Z>yo/^   Relatives  d  r Exposition  Universelle  Internationale  de  1878. 

f^aris  :   Marchal-Billard,    1878)  on  some  practical  questions   in 

J[*^^n^ational  Law,  which  have  been  raised  during  the  Paris 

^^^ibition.     At  the  late  hour  at  which  this  Essay  reaches  us, 

^    ^r-e  unable  to  do  more  than  call  the  attention  of  our  readers 

^    ^     ^ork  combining  in  a  singularly   felicitous  manner  both 

.  ^ory  and  Practice,  and  giving  fresh  evidence  of  its  author's 

*<ie    research  in  the  field  of  International  Jurisprudence.     We 

^^^  reserve  for  a  future  occasion  any  discussion  of  the  various 

t*^irits  on   which  we  differ  from  the  learned  author,  contenting 

^^s^lves  in  the  meanwhile  with  commending  his  work  to  the 

^*"^^xil  perusal  of  members  of  the  Legal  Profession  at  home  as 

^**   ^s  on  the  Continent. 
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The  Incorporated  Council  of  Law  Reporting  for  England  and 
Wales  are  perhaps  not  aware  of  the  growing  dissatisfaction  in 
the  Profession  with  the  management  and  condition  of  their 
Reports.  The  Profession  have  a  right  to  expect  very  much  from 
the  Council :  they  have  the  privileges  of  incorporation,  with  no 
bad  debts  or  borrowed  capital ;  no  agents,  rent,  rates,  or  taxes 
to  pay ;  ample  funds  to  secure  the  best  reporters ;  a  practical 
monopoly  of  the  best  means  of  reporting ;  and  judicial  revision 
at  their  pleasure  for  every  judgment  which  they  report.  The 
prospectus  of  the  Society  in  1866  announced  that  each  decision 
would  be  published  within  a  month  of  its  date :  four  months, 
often  many  more,  now  frequently  intervene.  We  may  instance 
Allkusen  v.  LaboucJure,  heard  before  the  Court  of  Appeal  on 
August  6th.  The  chief  precedent  to  be  cited  was  Fisher  v.  Owen, 
heard  on  April  3rd,  but  still  unreported  in  the  Law  Reports 
by  August,  although  published  long  ago  in  the  Law  Times ^ 
Weekly  Reporter^  and  elsewhere.  A  report  has  since  appeared 
in  the  September  number,  five  months  after  date.  It  would 
seem,  too,  that  on  any  rumour  of  an  intended  appeal,  the 
report  of  the  trial  in  the  Court  of  First  Instance  is  put 
aside  to  wait,  so  that  the  two  trials  may  be  reported  together. 
Nothing  is  gained  to  the  Profession  by  this  junction,  and 
the  original  report  is  seriously  delayed  when  (as  is  the 
case  in  other  than  interlocutory  matters)  twelve  months  are 
allowed  for  an  appeal.  Of  course,  sometimes  no  appeal  is 
brought  after  all,  e,g,,  Williamson  v.  Barbour  ;  and  then  the  judg- 
ment, in  that  case  a  most  important  one,  by  the  Master  of  the 
Rolls,  universally  valued  at  the  time,  is  altogether  omitted. 
Whether  the  delay  arises  in  respect  of  the  original  determination 
to  report,  or  in  the  reporting,  or  in  the  publishing,  those  who 
have  already  subscribed  to  the  Law  Reports  are  put  to  the 
expense  of  subscribing  to  other  reports  that  they  may  be  able 
to  cite  the  most  recent  and  relevant  cases.  Occasionally  the 
appearance  of  a  case  in  the  Law  Reports  would  seem  only  to  be 
due  to  the  consensus  of  all  the  reporters  for  other  publications  in 
recording  it.  It  is,  too,  an  idle  form  of  reporting  which,  as  at 
pages  305  and  533  of  the  i6th  volume  of  the  Equity  Series, 
omits  all  arguments,  and  caps  a  dry  list  of  Counsel's  names  (or 
sometimes  of  cases  cited)  with  a  judgment,  which  is  a  mere 
transcript  from  the  short-hand  writer's  notes,  whilst  the  value 
of  any  report  is  not  much  heightened  even  by  the  Judge's 
revision  several  months  after  delivery. 
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Meanwhile  the  "  Weekly  Notes  "  are  practically  useless  as  a 
stop-gap,  whilst  in  their  present  form,  for  the  Council  are  most 
anxious,  for  some  unassigned  reason,  according  to  their  pro- 
spectus and  reports,  that  these  notes  should  not  be  made 
available  for  citation.  They  may  certainly  be  congratulated  on 
their  negative  success.  The  number  of  this  publication,  issued 
on  the  loth  of  August,  contained  the  following : — "  From 
Ch.  Div.  In  re  Hay,  Farrow  v.  Wilson,  July  31.  Order  refused 
by  Hall,  V.C,  made.'*  As  the  case  had  never  been  previously 
alluded  to  in  the  Reports  or  Weekly  Notes  in  any  way,  the 
only  information  gained  is  that  an  ureported  judgment,  on  some 
unmentioned  point,  has  been  reversed  ! 

At  least  one  judge  has  commented  on  the  frequent  absence 
from  his  Court  of  any  reporter  for  the  Law  Reports.  There  is 
too,  we  think,  fair  ground  for  complaint  as  to  a  general 
deterioration  in  method  and  matter,  a  report  often  appearing  to 
be  an  ill-digested  combination  of  the  counsel's  brief,  the  short- 
hand notes,  and  the  report  of  the  case  elsewhere.  Long  cases 
of  mere  evidence,  in  which  no  new  or  important  principle  is 
established,  and  which  depend  entirely  on  their  own  singular 
circumstances,  are  reported  with  most  elaborate  details: 
Plmpion  V.  Malcolmson  and  Bowling  v.  Pontypool^  &»€.,  Railway 
Company^  may  be  taken  as  examples. 

These  are  some  of  the  defects  for  which  a  speedy  remedy  is 

'"equired.   It  might  perhaps  be  found,  we  venture  to  think,  in  some 

such  scheme  as  the  following : — Let   there  be   appointed  an 

auxiliary  working  Council  of  younger  and  practical  men,  who  will 

^e  to  the  above  and  many  other  things,  of  which  it  is  perhaps 

^  much  to  expect   notice   from  a  body  of  eminent  Queen's 

ounsel  and  two  famous  Solicitors.     Let  there  also  be  appointed 

Wo     Qj.   niore  sub-editors,  whose    practice  will  allow  of  con- 

^uous  attention  to  their  duties,  and  not  such  an  intermittent 

^charge  of  them  as  we  should  imagine  can  alone  be  possible 

.j^f'^o  busy  Queen's  Counsel.     We  might  almost  suggest  that  a 

^'^<ling  editor  "  be  also  appointed,  whose  duty  it  should  be  to 

^  ^ha.t  the  work  entrusted  to  the  **  Binders  to  the  Council " 

,,       Executed  with  despatch,  and  in  actual  uniformity  with  the 

*nce  pattern."     It  is  very  necessary  that  attention  be  paid  to 

^  J^^^xiality  and  to  the  diligent  reporting  of  well  chosen  cases. 

.  ^^    Indices  should  be  issued  simultaneously  with    the  com- 

yOn  of   the   volumes.      If  the  Weekly  Notes    continue  to 

Qj.  *^^  any    decisions   of    the   Courts,   they    should   be   made 

^     ^ore    real    use,    by    changing  the  style   of  their  reports, 

Bidding    to    them    a    yearly  index    of  subjects,  and    not 
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only  of  names  as  at  present.  Any  point  of  practice  or 
otherwise,  if  deserving  a  report  at  all,  should  be  readily 
accessible  afterwards.  The  usage  might  be  restored  of 
selling  the  reports  by  divisions  and  parts  separately,  e.g,, 
Appeal  cases,  two  guineas ;  Chancery  Division,  three  guineas ; 
and  Common  Law  Division,  three  guineas,  with  parts  in  pro- 
portion. If  these  suggestions,  or  some  of  them,  were  adopted, 
it  would  probably  be  found*  that  an  increase  in  the  num- 
ber of  subscribers  would  soon  enable  the  Council  to  fulfil 
the  hope  which  was  originally  held  out  to  the  Profession,  of  a 

reduction  in  the  annual  price. 

* 

Count  Saffi,  himself  once  an  exile  on  British  soil,  and  during 
that  exile  the  occupant  of  an  Oxford  chair,  seemed  pointed  out 
by  the  fitness  of  things  as  one  who  should  add  yet  another 
stone  to  the  cairn  which  Italy  and  England  have  combined  to 
raise  in  memory  of  Alberigo  Gentili.  At  once  historical, 
philosophical,  and  critical,  Count  Saffi 's  work*  addresses  itself 
to  a  many-sided  public,  and  to  an  audience  wider  than  that 
which  listened  to  his  course  of  lectures  at  the  Athenaeum  of 
Bologna,  the  origin  of  his  present  interesting  volume.  In  his 
pages  we  see  Rome  the  juridical  as  well  as  theological,  *•  caput 
mundi  **  of  Western  Europe,  to  which  all  looked  up  from 
Boethius  to  Thomas  Aquinas,  as  the  giver  of  laws,  of  speech, 
of  civilization,  the  Civil  Amphictyony  of  Western  Christendom. 
By  degrees,  out  of  the  new  nationalities  which  are  formed,  and 
the  relations  necessarily  arising  between  them,  there  springs,  in 
concert  with  Roman  legal  tradition,  a  new  law  of  nations,  the 
institutes  of  the  new  European  Commonwealth.  But  Rome, 
considered  in  its  Ecclesiastico-Political  aspect,  becomes  a  re- 
actionary factor.  When  the  New  Learning  fills  Europe  with 
fresh  life,  and  makes  its  borders  overflow  with  eager,  stirring 
Thought — that  life  and  that  Thought  are  at  once  on  the  side  of 
Liberty,  and  against  Rome.  Gentili,  the  thinker,  the  jurist,  the 
reformer,  is  with  Liberty,  against  Rome.  Hence  his  exile ;  and 
hence  his  best  work  for  Humanity  and  Jurisprudence.  It  must 
be  admitted  that  Gentili  was  not  consistent  throughout  his 
chequered  career.  Had  it  been  less  chequered  he  would 
probably  have  been  more  consistent.  But  should  we,  in  that 
case,  have  inherited  his  greatest  gifts  to  Western  Jurisprudence  ? 

*  Di  Alberigo  Gentili  e  del  Diritto  delle  Genti.  Letture  di  Aurelio  Saffi 
nell'Ateneo  Bolognese.    Bologna,  Zanichelli,  1878. 
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Probably  not,  so  we  may  as  well  record  gratefully  the  good 
work  which  Gentili  did  in  his  day,  and  be  thankful  that  it  has 
lasted,  and  that  the  seed  which  he  sowed  has  taken  root  in  all 
lands  where  Western  culture  and  Western  law  prevail.  The 
Old  and  the  New  World  seem  to  meet  when  we  recall  the  fact  that 
it  is  to  a  former  Triumvir  of  Rome  that  our  thanks  are  due  for 
setting  these  thoughts  before  us  in  flowing  language  which  we 
can  here  but  faintly  reproduce,  and  for  whose  full  enjoyment  our 

readers  must  be  referred  to  Count  Saffi's  own  eloquent  pages. 

* 

*  * 

British  India  would  appear  to  be  a,  very  paradise  for  money- 
lenders, at  least  in  their  dealings  with  the  ryots.  When  we 
read  of  a  man  who  borrowed  seventeen  rupees  and  a  **  maund  " 
of  grain  twenty  years  ago,  and  who  has  in  the  interval  paid  for 
this  accommodation  no  less  than  five  hundred  and  sixty-seven 
rupees,  with  bonds  for  other  three  hundred  and  seventy-five 
rupees  still  outstanding,  we  incline  to  fear  that  doubts  may 
spring  up  whether  it  be  worth  whilQ  paying  so  high  a  price  for 
the  title  of  subject  of  the  Empress  of  India.  Part  of  these  pre- 
posterous sums  is  made  up,  we  are  informed,  of  charges  incurred 
through  the  ryot's  inability  to  attend  personally  at  distant 
Courts.  Cannot  the  number  of  the  Courts  be  increased,  or  would 
it  not  be  possible  for  the  cognisant  magistrates  to  go  **  in  itincre  " 
through  their  districts,  to  avoid  as  much  as  possible  giving 
cause  for  such  imposition  ?  Last,  but  not  least,  might  not  Sir 
James  Stephen's  Insolvency  Bill,  which  is  said  to  have  been 
misunderstood,  like  so  many  good  things  that  are  condemned 
simply  on  account  of  their  novelty  of  principle,  be  taken  out  of 
its  official  pigeon-hole,  and  dusted,  and  applied  to  the  present 
emergency  ? 

*  '*  « 

University  Reform  seems  to  be  progressing  but  languidly, 
whether  at  the  old  English  Universities  or  at  Trinity  College, 
Dublin.  It  is  to  be  feared  that  not  a  few  of  the  College  authori- 
ties at  Oxford  and  Cambridge  look  upon  the  Royal  Commission 
as  a  bore,  which  obliges  them  to  devise  some  scheme — good, 
bad,  or  indifferent — which  they  may  call  their  Collegiate  plan  of 
reform,  simply  to  play  it  off  against  the  Commission,  and  not 
from  any  deep-seated  conviction  of  the  need  for  some  reform, 
still  less  as  the  carefully-considered  result  of  their  corporate 
deliberations.  We  do  not  as  yet  see  any  signs  of  such  thoughtful 
weighing  of  important  questions  of  University  extension  and 
discipline  as  was  exhibited  by  the  Collegiate  and  University 
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authorities  at  Oxford  on  the  occasion  of  the  Royal  Commission 
of  1852,  and  which  took  a  shape  of  permanent  utility  in  the 
volume  containing  the  "  Report  and  Evidence  upon  the  Recom- 
mendations of  Her  Majesty's  Commissioners,"  presented  to  the 
Board  of  Heads  of  Houses  and  Proctors,  December  i,  1853 
(Oxford  :  University  Press.  1853).  With  much  that  is  said  in 
the  Report  so  published  we  are  unable  to  agree,  and  the 
objections  made  to  several  of  the  reforms  recommended 
by  the  Commissioners  have  vanished  before  the  practical 
carrying  out  of  the  suggested  alterations.  But  the  volume  as  a 
whole  is  satisfactory  evidence  of  the  keen  interest  taken  in  the 
general  question  of  reform,  even  by  those  who  were  opposed  to 
the  recommendations  of  the  Commissioners,  and  who  thought 
that  the  University  and  Collegiate  authorities  had  received 
scant  measure  of  courtesy  from  Her  Majesty's  representatives. 
We  should  like  to  see  even  the  interest  necessary  for  a  sharp 
opposition  manifested  on  the  present  occasion.  Several  of  the 
communications  published  in  this  volume  deserve  to  be  re-read 
at  the  present  moment,  both  on  account  of  the  subjects  treated, 
and  of  the  eminence  of  the  writers.  We  have  noticed  with 
special  interest  a  letter  on  Law  Studies  at  Oxford,  by  the  late 
Sir  John  Taylor  Coleridge,  who  was  so  felicitously  described 
in  the  memoir  furnished  to  our  pages  by  Sir  Laurence  Peel,  as 
"  in  the  world,  of  the  world,  moving  with  the  world,  not  spoiled 
by  the  world.*'  Mr.  Justice  Coleridge  advocated  a  course  sub- 
stantially identical  with  that  which  we  have  ourselves  urged — 
viz.,  the  strengthening  of  the  Law  Professoriate  at  Oxford, 
for  the  purpose  of  giving  a  really  wide  and  sound  know- 
ledge of  the  Principles  of  Law  at  the  University.  "  You 
must  not  expect,**  said  Sir  John  Coleridge,  **  to  make  com- 
plete lawyers,  ready  for  the  Courts  of  Justice,  by  your  unaided 
Lectures  and  Lessons  ;  this  is  as  certain  in  regard  to  the  Law 
as  it  is  in  regard  to  Medicine,  and  for  much  the  same  obvious 
reasons.  But  I  think  you  may  give,  even  to  students  intended 
for  professional  practice,  such  an  amount  of  elementary  legal 
and  cognate  information  as  will  be  found  extremely  useful  to 
them  when  they  enter  on  their  directly  professional  course,  and 
which  will  be  absolutely  invaluable  to  them  in  their  after  pro- 
fessional practice,  and  support  and  adorn  them  in  their  career, 
however  far  they  may  advance  in  it.  .  .  Such  an  elementary 
course  as  I  speak  of  should  comprise  instruction  in  the  Roman 
Law  and  the  principles  of  our  own  Municipal  Law,  Civil  and 
Criminal ;  it  should  be  imparted  in  the  Pupil  room,  book  in 
hand,  and  in  Professorial   Lectures,  which  should  be  caUcheiicalt 
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as  tz/^U  as  general  and  popular.*     .     .     This  sort  of  education,  in 
my   own  day,  could  be  had  nowhere  in  England,  neither  at  the 
Uni "versity  nor  in  London.     .     .     I  feel  very  sure  that  a  course 
of  this  sort,  so  far  from  being  thought  to  delay  the  young  lawyer 
in  h.is  progress,  would  have  the  effect  of  removing  an  objection 
whic^h  many  Utilitarians  now  have  to  an  Academical  education, 
and    "therefore  be  likely  to  attract  young  men  intended  for  lawyers 
to  tlr-c  University.    .    .     There  are  some  branches  of  Law  which 
are  ^o  made  up  of  principle,  and  some  not  very  numerous  historic 
or  SLntiquarian  precedents,  that  even  for  the  lawyer  they  may  be 
as  ^A4>roughly  learnt,  or  nearly  so,  at  the  University  as  elsewhere. 
.     -        I  consider,  however,  that  what  I  propose  will  not  have  a 
fair    ohance  unless  it  be  made  compulsory  on  all.     .     .     I  am  sure 
I  si^a.11  not  be  thought  to  make  any  reflection  personally  on  the 
distinguished  persons  who  now  fill  the  legal  chairs  at  Oxford 
wh.  ^xi  I  say  that  their  position  as  teachers  must  be  very  unsatis- 
factory to  them,  because  it  is  very  unfruitful  to  the  University. 
As    tilings  have  been,  it  could  scarcely  be  otherwise  ;  let  Oxford 
be   x^ccessarily  to  all  a  School  of  Elementary  Roman  and  English 
La.'^^r,  there  would  be  a  constant,  a  gratifying,  even  an  exciting 
call  on  them,  which  I  am  sure  would  be  satisfactorily  answered. 
I  confess  I  think  it  of  great  importance  to  attract  to  the 
Universities  those  who  are  to  be  lawyers.    It  would  be  absurd  to 
deny,  in  the  face  of  such  splendid  instances,  the  possibility  of 
'^^n   becoming  not  only  accurate  but  splendid  Lawyers  without 
an  Academical  education  ;  and  certainly  men  may,  perhaps  even 
earlier,  without  it  become  astute,  money-making  practitioners  ; 
.  *  I  am  inclined  to  think,  and  I  judge  from  a  pretty  long  expe- 
rience,  that  the  former  are  exceptional  cases — cases  of  men  who 
^^^   So  gifted  that  they  overcome  every  disadvantage,  and  the 
matter  are  a  class  who  do  us  no  honour,  and  may  be  left  to  them- 
^Ives^     For  the  interests  of  the  Profession  at  large  (and  therein, 
^   ^Hould  always  remember,  necessarily  for  the  benefit  of  the 
^t>lic),  it  is  most  desirable  that  men  should  come  to  the  Law 
^*^h  ^i\  the  training  and  mental  discipline  and  accomplishment 
/^^    ^.ssociations  which  the  Academical  course  alone  can  give. 
j^^  Speaking  of  the  generality  of  men,  I  am  sure  they  succeed 
^^»  and  do  the  Public  most  service,  while  the  most  eminent 
^^   always  add  by  it  a  grace  and  perfection  to  their  excellence.** 
^    JTefrain  from  adding  anything  of  our  own  to  the  **  grace  " 
.     *•  perfection '*  of  the  views  so  clearly  stated  by  such  an 
T     *^^nt  member  alike  ot  the  University  of  Oxford  and  of  the 
^8^1  Profession.  t  *  * 

^^e  italics  here  are  our  own ;  elsewhere  they  are  those  of  Sir  John  Coleridge. 
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The  cry  for  good  and  cheap  Justice  is  being  echoed  in  Egypt, 
where  the  establishment  of  the  International  Courts  has  worked 
so  well  as  to  make  those  who  did  not  come  within  the  jurisdic- 
tion of  those  Tribunals  manifest  their  desire  to  be  brought 
within  it.  There  was  probably  never  any  reason  to  doubt  that 
the  native-born  subjects  of  the  Khedive  would  welcome  a  strong 
and  impartial  Administration  of  Justice  as  readily  in  conflicts 
among  themselves,  as  between  themselves  and  Europeans. 
And  the  Khedive  appears  to  have  seen  this,  and  met  the  feeling 
of  his  people  half-way,  by  inviting  the  opinion  of  the  Judges  of 
the  International  Tribunals  on  this  extension  of  their  powers. 
It  is  stated  that  they  are  unanimously  in  favour  of  taking  in 
causes  between  native  parties,  and  differ  only  as  to  the  means 
by  which  this  would  best  be  effected,  whether  by  an  increased 
European  Bench  more  widely  spread  through  the  country,  or 
by  utilisation  of  the  native  element  in  the  Judicature.  It  is  not 
improbable  that  native  feeling  would  be  in  favour  of  a  European 
rather  than  a  native  magistracy.  The  existing  staff  of  Judges 
is,  no  doubt,  overwprked,  not  only  for  want  of  numbers,  but 
also,  as  is  shown  by  M.  Jozon,  in  an  interesting  essay  on  the 
Egyptian  Courts  (Bulletin  de  la  Societe  de  Legislation  Comparee, 
Paris.  Juillet,  1877),  from  want  of  practice  in  the  French  and 
Italian  languages  and  laws.  About  half  of  the  magistrates,  it 
would  seem,  are  too  little  versed  in  those  languages  to  be  able 
to  render  the  same  amount  of  services  as  their  colleagues. 
This  want  is  felt  most  in  the  drawing  up  of  judgments,  and  the 
giving  of  audiences.  The  same,  of  course,  may  to  a  great 
extent  be  said  of  the  native  members  of  the  Courts,  though  they 
are  acknowledged  to  be  picked  men,  and  are  of  use  in  affording 
a  means  of  checking  interpreters  in  Court,  and  also  in  giving 
information  as  to  local  customs.  It  appears  from  M.  Jozon's 
account  that  the  Court  of  Alexandria  is  ambitious  of  creating  a 
Jurisprudence  of  its  own,  and  that  its  elements  are  taken  from 
the  principal  Supreme  Courts  of  Europe,  with  a  special  leaning 
towards  giving  authority  to  the  judgments  of  the  French  Court 
of  Cassation.  M.  Jozon's  testimony  is  most  emphatic  on  the 
point  of  the  value  set  by  the  natives  upon  the  International 
Courts,  before  which,  he  says,  they  more  and  more  endeavour 
to  bring  their  cases.  The  truth  of  this  statement  is  amply 
borne  out  by  the  news  we  give  of  the  proposed  extension  of 
jurisdiction,  and  it  is  not  without  bearing  on  the  solution  of  the 
interminable  "  Eastern  Question." 
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O  OME  of  the  difficulties  which  we  had  foreseen  as  likely 
'^  to  present  themselves  before  the  British  Administration 
of  the  Government  of  Cyprus  have  arisen  since  our  last 
issue.  As  the  subject  is  one  of  considerable  importance 
alike  to  British  interests  and  to  the  interests  of  Powers 
hitherto  our  friends,  necessarily  our  neighbours,  in  the 
Levant,  and  is  also  one  intimately  connected  with  the 
preservation  of  harmonious  International  relations  between 
our  own  country  and  the  other  Western  Powers,  we  propose 
taking  up  the  thread  of  our  discussion  at  the  new  point  of 
departure  afforded  by  the  Capitulations.  During  the  sitting 
of  Thursday,  12th  December,  1878,  Sir  Charles  Dilke  asked 
a  question  concerning  an  act  of  seeming  high-handedness  on 
the  part  of  the  Courts  in  Cyprus,  to  which  we  had  referred 
in  a  note  to  our  article  on  Law  in  Cyprus  in  the  November 
issue  of  this  Review.  Sir  Charles  enquired,*  "whether,  in 
October  last,  Mr.  di  Cesnola,  an  American  citizen,  was  tried 
for  an  ofifence  against  Turkish  law  in  digging  up  objects  of 
antiquarian  interest  without  a  firman,  by  the  district  Court 
of  Lamaca  in  Cyprus;  whether  the  Court  was  presided 
over  by  a  Turkish  Cadi,  assisted  by  an  English  assessor ; 
whether  Mr.  di  Cesnola  was  sentenced  to  a  fine,  afterwards 
remitted  by  Sir  Garnet  Wolseley,  and  the  confiscation  of 

^  Daily  Niws,  Summary  of  Parliament,  Friday,  X3th  December,  1878. 
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the  objects  found  pronounced  by  the  Court ;  whether  the 
latter  portion  of  the  judgment  was  carried  into  effect; 
whether  any  protest  was  made  by  Mr.  di  Cesnola  against 
the  jurisdiction  of  the  Court ;  whether  Turkish  sovereignty 
continues  to  exist  in  Cyprus,  and,  if  so,  what  power  there 
is  to  try  foreigners,  not  being  British  subjects,  in  disregard 
of  the  Capitulations ;  whether  appeals  from  the  Courts  in 
Cyprus  to  Constantinople  will  be  allowed  by  Her  Majesty's 
Government ;  and  whether  there  exists  any  correspondence 
on  the  subject  of  Jurisdiction  in  Cyprus." 

To  this  very  comprehensive  series  of  interrogatories,  the 
Under  Secretary  for  Foreign  Affairs  made  answer  briefly,* 
that  "  Mr.  di  Cesnola,  described  as  an  American,  was  tried 
before  a  district  Court  in  Cyprus,  assisted  by  an  English 
Assessor,"  and  he  answered  the  questions  regarding  the 
judgment  and  the  protest  of  Mr.di  Cesnola  in  the  afBimative. 
That  is  to  say,  Mr.  Bourke  admitted  the  facts,  that  a 
foreigner  was  sentenced  by  a  Cypriot  Court,  under  the 
presidency  of  an  Ottoman  Judge,  for  an  offence  against 
Ottoman  Law,  on  soil  the  government  of  which  is  ad- 
ministered by  Great  Britain. 

Mr.  Bourke  went  on  to  say  that,  "  As  to  the  question 
whether  Turkish  sovereignty  continued  to  exist  in  Cyprus, 
he  could  only  refer  the  hon.  Baronet  to  the  Convention  on 
the  subject."  Here,  according  to  the  report  we  cite,  the 
House,  seeing  the  thing  in  a  jocular  light,  was  moved  to 
"  laughter."  Whether  honourable  members,  seized  with  a 
sudden  zeaJ  for  exploration,  and  caught  red-handed  in  the 
unwitting  perpetration  of  a  similar  offence  to  that  with 
which  Mr.  di  Cesnola  was  charged,  would  have  been  equally 
ready  to  laugh  if  subjected  to  the  same  treatment  as  Mr.  di 
Cesnola,  may  be  left  to  the  judgment  of  our  readers.  Some 
dim  sort  of  idea  that  he  was  treating  the  subject  too  lightly 
does  seem  to  have  passed  through  the  mind  of  the  Under 

*  Dailj/  N*trt,  ttt  tupra. 
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Secretary,  when  he  roused  "  ironical  cheers  "  by  begging 
the  hon.  Baronet  "  not  to  think  that  he  was  treating  him 
with  discourtesy.     It  was  really  the  best  answer  he  could 
give  him."     Possibly,  some  members  may  have  thought, 
"  bad  is  the  best,"  and  have  attempted  to  express  this  feel- 
ing in  the  irony  which  they  threw  into  their  cheers.    "  With 
regard  to  Jurisdiction  in   Cyprus,"  the  Under  Secretary 
proceeded    to    say,    "  arrangements    were    now    in    pro- 
gress and  would,   he  hoped,   soon  be  completed."     The 
case   for   the    Foreign    Office    was   brought    to    a    close 
by  a  statement,  rather  astounding  to  our  limited  intelli- 
gence  when    read    by    the    light    of   admitted    facts,   to 
the  effect  that  **  Every  precaution  was  taken  to  secure 
a  fair  trial  to  any  foreigner  who  might  be  charged  with  an 
offence."    We  should    rather  like  to  know  who  charged 
Mr.  di  Cesnola  with  his  offence,  which  was  one  not  against 
British  but  Ottoman  law,  and  whether  there  is  in  Cyprus 
such  an  official  as  an  Ottoman  Crown  Prosecutor,  by  whom 
the  heinous  crime  of  digging  up  old  stones  and  old  bones  is 
charged  against  the  luckless  foreigner  who  has  come  to 
what  he  probably  supposed  to  be  a  British  colony  or  depen- 
dency, without  a  previous  study  of  Ottoman  law.    In  regard 
to  the  **  negotiations  "  which  Mr.  Bourke  had  referred  to 
in  his  reply  to   Sir  Charles  Dilke,  when  pressed  by  Sir 
William  Vernon  Harcourt,    he  changed     his    phrase    to 
"  arrangements,"  which  he  said  was  **  a  better  word."    In 
feet,  having   first    spoken  of  "negotiations,"  the   Under 
Secretary  for  Foreign  Affairs  proceeded,  with  really  magnifi- 
cent sang  Jraidf  to  entirely  change  his  front,  and  aver  that 
**  there  was   no  negotiation   going  on   between  any  other 
Power  and  Her  Majesty's  Government."    With  respect  to 
^0  important  questions  put  by  Sir  Charles  Dilke  as  to  the 
Court  to  which  appeals  from  Cyprus  would  go  up,  Mr. 
Bourke  gave  what  may  have  been  to  some  persons  the 
startlmg  information  that  "  no  appeal  from  the  Cyprus  Courts 
^^  Constantinople  was  allowed  by  Her  Majesty's  Govem- 

9—2 


132  CYPRUS   AND   THE   CAPITULATIONS. 

ment,"  and  with  regard  to  jurisdiction,  that  **  there  was  no 
correspondence  on  the  subject  of  jurisdiction  with  any  other 
Government." 

"  Bourke  locutus  est,  causa  finita  est." 

There  are  in  Cyprus  no  capitulations  ;  there  are  in  Cyprus 
no  Consular  Courts ;  there  is  in  Cyprus  not  so  much  pro- 
tection to  the  foreigner,  whether  British  or  of  any  other 
nationality,  as  is  afforded  under  the  Capitulations  by  the 
required  presence  of  the  Consular  Dragoman  of  the  defen- 
dant's country ;  there  is  from  the  district  Courts  of  Cyprus 
no  appeal. 

If  we  may  see  in  Cyprus  a  representation  in  miniature,  as 
presumably  we  may,  of  the  legal  position  of  foreigners 
throughout  Asia  Minor,  under  that  **  Asian  Mystery,"  the 
British  Protectorate,  we  may  be  excused  for  doubting 
whether  the  picture  is  so  attractive  as  to  be  likely  to  draw 
men  and  money  into  the  "  noble  work  of  regenerating  "  the 
Asiatic  Provinces  of  the  Turkish  Empire.  For  the  Turkish 
Empire  is  the  Turkish  Empire  still  by  the  constant  and 
solemnly  reiterated  asseverations  of  the  British  Government ; 
and  the  sovereignty  of  Asia  Minor,  as  of  Cyprus,  is  as 
constantly  and  solemnly  asserted  still  to  be  vested  in 
the  Sublime  Porte  of  Felicity,  the  Gate  of  Justice,  the 
Pillar  of  the  Universe,  the  Shadow  of  God  upon  Earth. 
What  matter  if  all  the  Western  Nations  do  not  see  in  the 
Porte  the  same  amount  of  Felicity,  the  same  love  of 
Justice,  as  must  evidently  have  been  visible  to  the  eyes  of 
British  statesmen  ?  God  is  great ;  and  Mohammed  is  the 
Prophet  of  God.  And  perhaps,  when  a  sufficient  number  of 
the  subjects  of  the  Western  Nations  shall  have  been 
condemned  by  Cypriot  district  Courts  without  appeal,  the 
unbelievers  will  at  last  acknowledge  that  the  Gateways  of 
the  East  are  in  truth  the  Gateways  of  Felicity,  and 
that  Ottoman  Law  is  a  stream  pure  and  undefiled,  flowing 
from  the  Fountain  of  Justice.  Meanwhile,  with  that 
melancholy   distrust  of  Turkish  Law  which  seems  so  in- 
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veterate   a  feature  of  Western  relations  with  the  Turkish 
^ler  of  the  New  Rome,  our  friends  and  neighbours,  who 
-Aave  hitherto  been  living  in  the   Levant   under  the   pro- 
tection of  the  Capitulations,  do  not  seem  at  all  inclined  to 
pv-e    up  the  shelter  from  despotic  treatment  under  which 
tbey    tave  for  centuries   dwelt   in   security.     They  go   so 
^^9     it   would    seem,*    as    to    denounce    the    ignoring   of 
the     Capitulations  in   Cyprus  as    involving    a    breach    of 
International    Law  and  Treaty  engagements.      And  they 
ffo    on    to   hint  that  the   rest   of  the  powers  must   recall 
^^^3.1:    Britain  to   a   sense   of   the  necessity   of  observing 
^^a.t:y   obligations.     This  is  the  language  held  towards  a 
^^untry  whose  government,  not  so  long  ago,  stood  forth  in 
^^     character   (at   any  rate   self-attributed)   of  champion 
^*    the  Public  Law  of  Europe,  guardian  and  defender  of 
^^^ties.     How  has  such  a  noble  mission  failed  in  being 
^^^I>ted  by  the  rest  of  the  countries  of  Europe  ?     How 
^^  v^e,  in  so  short  a  time,  fallen  from  so  high  an  estate  ? 
^^  vvhat  is  the  nature  of  these  Treaty  obligations  which  we 
^*        ^c>  be  reminded  that  it  is  our  duty  to  observe  ;  what  are 
s^^  ^^    Capitulations  which  we  are  plainly  told  we  are  con- 
^^^"^d  to  have  violated  ? 

V  v\e  enquiry  that  we  are  thus  led  to  enter  upon,  is  one 
^\v\ch  may  not  be  without  interest  in  connection  alike  with 
i\ie  History  of  Public  International  Law  and  the  Doctrine 
of  Exterritoriality,  and^  it  is  certainly  not  without  the 
interest  arising  from  the  circumstance  of  its  being  a  prac- 
tical question  of  the  day.  At  the  outset  we  are  met  by  the 
difficulty  that  little  is  said  about  the  Capitulations  in  the 
most  familiar  English  and  American  Text-writers.  This  fact, 
remarkable  as  it  may  appear,  furnishes  us  with  an  addi- 
tional reason  for  pursuing  our  own  investigations.  Where 
Wheaton,  Twiss,  Halleck,  and  Abdy's  Kent,  fail  to  give  us 
adequate  light,  we  must  have  recourse  to  other  sources  of 

^  Daily  News,  Monday,  23rd  December,  1878,  citing  the  Roman  journal, 
"  n  Diritto." 
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infonnation,  much  as  we  must  regret  not  having  them  as 
guides  in  the  whole  of  our  present  course  of  studies. 

It  is  quite  possible  that  few  of  our  readers  are  aware  how 
far  back  the  Capitulations  have  their  place  in  the  story  of 
the  legal  and  diplomatic  relations  between  the  Western 
Nations  and  the  Turkish  representative  of  Islam.  The 
earliest  of  which  we  have  been  able  to  find  mention,  was 
concluded  by  the  Republic  of  Pisa,  in  1173,  thirty  years 
before  the  Latin  Conquest  of  Constantinople ;  the  next  in 
date  was  made  by  the  Venetians  in  the  year  following 
the  enthronement  of  the  Turks  on  the  seat  of  the  Caesar 
of  New  Rome.  The  Capitulation  which  governs  the  existing 
relations  between  French  subjects  and  the  Porte  was  con- 
cluded in  1740,  between  Sultan  Mahmoud,  "  son  of  the 
Sultan  Mustapha,  ever  victorious,"  and  his  "very  magni- 
ficent, honoured,  and  ancient  friend,  Louis  XV.,  the  glory 
of  the  Princes  of  the  Faith  of  Jesus,  the  Emperor  of 
France,  and  of  other  vast  dependent  kingdoms."  We  may 
remark,  as  a  point  not  without  significance  under  present 
circumstances,  that  in  the  long  roll  of  sonorous  titles 
inscribed  in  this  Capitulation  one  of  the  designations  of 
Sultan  Mahmoud,  son  of  Sultan  Mustapha,  is  "  Lord  of 
Cyprus."  When  we  ask  what  appears  to  be  the  legal 
aspect  of  the  Capitulations  we  find  ourselves  in  presence  of 
two  conflicting  views.  The  ordinary  view  seems  to  be  that 
they  are  concessions  granted  as  favours  by  the  Sublime 
Porte  to  the  Christian  nations  which  enjoy  their  benefits. 
This  is  the  line  taken  even  in  an  otherwise  valuable  Paper 
on  the  Judicial  Reform  in  Egypt,  read  by  M.  Louis  Renault 
before  the  Society  of  Comparative  Legislation.* 

We  shall  have  occasion  to  cite  some  interesting  details 
from  M.  Renault,  but  examination  of  the  text  of  the  Capitu- 
lation of  1740  leads  us  to  the  opposite  conclusion,  ably 
advocated  by  M.  Gavillot,  Judge  of  the  Correctional 
Tribunal  of  France  at  Cairo,  in  a  work  of  considerable 
•  "Bulletin,"  May,  1875.    (Parii:  Colillon.) 
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importance  on  the  Rights  of  Europeans  in  Turkey  and 
Egypt.*  M.  Gavillot  claims,  and  we  think  justly,  to  have 
proved,  by  the  texts  which  he  prints,  that  the  Capitulations, 
far  from  being  spontaneous  concessions  on  the  part  of  the 
Ottoman  Sultans,  were  true  synallagmatic  conventions, 
stipulating,  from  the  date  of  the  Venetian  Capitulation  of 
1454,  and  the  first  French  one  in  1535,  down  to  that  of 
1740,  already  cited,  for  reciprocity  of  engagements  between 
the  contracting  parties.  This  last  view  seems  to  us  to  be 
as  natural  as  we  believe  it  to  be  correct. 

Let  us  now  look  a  little  into  the  language  which  was 
used  by  the  **  protestor  and  master  of  Holy  Jerusalem,  the 
sovereign  of  the  three  great  cities  of  Constantinople, 
Adrianople,  and  Broussa,  and  of  Damascus,  fragrance  of 
Paradise,"  on  the  occasion  of  his  convention  with  Louis  XV. 
in  1741-  We  find  from  M.  Gavillot,  whose  text  is  before 
us,  that  the  Sultan  recites  the  fact  that  the  French 
"  Emperor,"  his  "  sincere  and  ancient  friend,"  had  sent  to 
the  Sublime  Porte  a  letter  containing  testimonies  of  his 
most  perfect  sincerity  and  affection ;  and  that,  further,  in 
this  letter  there  was  question,  in  consideration  of  the 
sincere  friendship  and  special  attachment  which  France 
had  always  testified  to  the  Imperial  House  of  Othman,  of 
renewing,  during  the  happy  time  of  the  then  Sultan's 
glorious  reign  (pendant  Theureux  temps  de  notre  glorieux 
regne),  and  of  strengthening  and  explaining,  by  the  addition 
of  fresh  articles,  the  Imperial  Capitulations  already  renewed 
in  the  year  of  the  Hegira,  1084  (a.d.  1673).  "Which 
Capitulations,"  says  Sultan  Mahmoud,  "had  for  their  object 
that  the  Ambassadors,  Consuls,  interpreters,  merchants, 
and  others,  French  subjects,  should  be  protected  and  kept 
in  all  repose  and  tranquillity  (que  les  Ambassadeurs,  Consuls, 
interpr^tes,  n6gociants,  et  autres  sujets  de  la  France,  soient 
prot€g6s  et  maintenus  en  tons  (sic)  repos  et  tranquillity) ;  " 

*  Essai  sur les  Droits  des  Europ^ns  en  Turquie  et  en  Egypte.    Par  J.  C, 
Aristide  Gavillot.    Paris :  Dentu,  1875. 
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nd,  lastly,  it  had  come  to  the  Imperial  knowledge  that 
Dnference  had  been  held  on  these  points  between  the 
rench  Ambassador  and  the  Ministers  of  the  Sublime 
orte  (qu'il  a  €t€  conf6r6  sur  ces  points  entre  ledit  Am- 
issadeur  eties  Ministres  de  notre  Sublime  Porte).  Things 
zing  thus  prepared,  the  Pillar  of  Justice,  desiring  to 
remote  the  activity  of  commerce,  and  the  safety  of  those 
3ming  and  going  to  and  fro,  not  only  "  by  these  presents 
id  confirm,  in  all  their  extent,  the  ancient  and  renewed 
apitulations,  and  the  fresh  articles  thereof;"  but  in 
•der  to  procure  still  more  peace  for  merchants  and 
:tivity  for  commerce,  did  accord  exemption  from  the 
ght  of  Miziltiie  (a  Custom-house  tax  imposed  in  Con- 
antinople),  as  well  as  several  other  points  concerning 
>mmerce  and  the  security  of  travellers,  which  had  been  "  in 
je  and  proper  form  discussed,  treated,  and  regulated  in 
le  various  conferences  held  for  this  end  between  the  said 
mbassador  (Louis  de  St.  Sauveur,  Marquis  de  Villeneuve) 
ho  was  furnished  with  sufficient  powers,  and  the  persons 
Eimed  on  the  part  of  the  Sublime  Porte"  (discutfis,  trait£s  et 
:gl^s  en  bonne  et  due  forme  dans  les  diverses  conferences 
ui  se  sont  tenues  A.  ce  sujet  entre  le  susdit  Ambassadeur, 
luni  d'un  pouvoir  suffisant,  et  les  personnes  propos^es  de 
.  part  de  notre  Sublime  Porte). 

The  conclusion  of  the  whole  matter  is  that  the  Sultan 
Eclares  "  we  have  accorded  our  Imperial  ratification 
lotre  signe  Imperial)  for  the  execution  of  the  newly  agreed 
rticles,  and,  consequently,  the  old  capitulations  having 
sen  faithfully  transcribed  and  set  down  word  for  word  at 
le  head,  followed  by  the  articles  newly  accorded;  these 
resent  capitulations  have  been  remitted  and  consigned  into 
le  hands  of  the  said  Ambassador,  and  for  the  execution 
lereof  the  Imperial  mandate  has  gone  forth." 

We  have  been  thus  particular  in  laying  before  our  readers 
le  exact  terms  of  the  Capitulation  of  1740,  even  at  the  risk 
r  seeming  somewhat  tediously  particular,  because  we  are 
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unable  to  see  that  any  language  could  have  been   more 
deliberately   chosen  to  express  the    fact  that   it    was    a 
Bi-lateral  Contract,  and    also    because    we    believe    this 
language  to  be  but  little  known.     For  ourselves,  we  must 
repeat,  the  statements  setting  forth  the  diplomatic  meet- 
ings and  discussions  over  the  terms  of  the  Capitulation 
are  such    as  unequivocally   mark  it  as  an  Agreement  or 
Treaty  between    two    High    Contracting    Powers;    in    a 
word,  it  is  a  synallagmatic   convention.     And  we  agree 
further  with  M.  Gavillot,    in  thinking  that    the   Capitu- 
lations constitute    "  a    sort    of    International    European 
Code,  the  common  patrimony  of  all  the  Christian  Powers.'* 
That  such  a  "  patrimony  "  should  be  clung  to  with  tenacity, 
even  where  a  Christian  Power  may  temporarily  occupy  the 
anomalous  position  of  administrator  of  a  portion  of  the 
S^overnment  of  the  Sublime  Porte,  is  to  us  at  least  no  matter 
'^r  Wonder  in  the  face  of  the  unquestioned  rottenness  of 
**^man  justice,  and  the  equally  unquestioned  antagonism 
^*^een  the  Frank  and  the  Moslem.    There  may  be  room 
for  Wonder  that  the  British  Government  should  ever  have 
llxotight  it  would  be  otherwise,   and  that  it  should  have 
a^ssunied,  as  apparently  it  did  assume,  that  th^  mere  hoisting 
o€  the  Union  Jack,   and  the  cheering  of  a   few  holiday- 
making  natives,  would  transform  the  nature  of  the  Cadi,  the 
^aptieh,  and  the  Defterdar,  and  that  each  would  henceforth 
"®  3.  new  and  uncorrupt  man. 

Heu,  sancta  simplicitas ! "      How  art  thou  deceived! 
^^   it  may  be  questioned  whether  our  Government  ought 
^^^  to  have  read  not  merely  its  Finlay  and  its  Freeman,  but 
Contemporary  history.     Had  the  story  of  the  First  Otto- 
man Parliament  been  duly  studied  by  those  who  sent  out 
^irals  and  generals  to  administer  civil  government  amidst 
^    'Uarshes  of  Larnaca  and   Nicosia,  they  might  have 
^^embered  the  pathetic  cry,  **  Who  will  deliver  us  from 

.  ^  *^efterdar  ?"    And  this,  be  it  remembered,  for  the  point 

is  d 
**  Very  important  one,  was  the  cry  of  the  Mohammedan 
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members  of  tbe  First  Parliament  of  the  Ottoman  Empire. 
If  anything  could  put  life  into  the  rapidly  declining  descen- 
dant of  Othman  the  bone-breaker,  it  would  be  the  outspoken 
demand  for  reform  on  the  part  of  the  still  dominant  caste, 
the  Turkish  minority  in  the  Ottoman  Empire,  who  are  them- 
selves all  that  remain  of  what  was  once  a  body  instinct  with 
life. 

So  far  are  the  Western  Powers  from  being  likely  to  give 
up  readily  the  protection  afforded  to  their  subjects  by  the 
Capitulations  that,  as  M.  Louis  Renault  observes  in  his 
Paper  on  the  Egyptian  Judicial  Reform,  they  have  even 
been  accused  of  stretching  those  rights.  One  of  the 
gravamina  of  the  Egyptian  Government,  in  fact,  was  that 
the  Consular  Jurisdiction  had  been  greatly  extended  by 
encroachments  on  the  Capitulations.  These  encroach- 
ments, assuming  their  reality,  are  certainly  evidence 
of  European  distrust  of  the  local  courts  in  Mohammedan 
countries.  And  this  distrust,  says  M.  Renault,  was  so  great 
that  the  Viceroys  themselves  respected  it,  and  endeavoured 
to  meet  it  by  the  creation  of  special  commissions  for  the 
judgment  of  suits  against  foreigners.  M.  Renault  sets  forth 
in  the  strongest  language  the  fact  that  the  Egyptian 
Government  was  obliged  to  yield  to  the  feelings  of  the 
Europeans  who,  he  says,  "  would  certainly  never  have  gone 
before  the  local  courts  either  in  civil  or  criminal  cases." 
These  statements,  it  should  be  noted,  are  based  on  the 
Diplomatic  Documents  published  by  the  French  Ministry 
for  Foreign  Affairs  in  November,  i86g,  and  January,  1875. 
It  should  also  be  remarked  that  the  various  governments 
which  agreed  to  the  suspension  of  the  Consular  judicial 
privileges  of  their  respective  nationalities,  in  order  to  give 
the  proposed  International  Courts  a  fair  trial,  only  agreed  to 
that  suspension  as  a  temporary  measure  during  the  period 
of  five  years  for  which  the  appointments  of  the  judges  were 
made.  The  rights  guaranteed  by  the  Capitulations  are 
therefore  not  extinct,  even  in  Egypt,  but  only  suspended 
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for  a  definite  period,  at  the  expiration  of  which  they  will 
ipso  facto  revive,*  unless  a  further  suspension  be  then 
decreed.  In  Cyprus,  however,  nothing  of  this  sort  has 
taken  place.  The  Sultan  is  still  "  Lord  of  Cyprus  "  as  he 
was  in  the  days  of  Louis  XV.,  and  he  has  not  consented  to 
the  establishment  of  any  International  courts  in  Cyprus. 
On  the  other  hand  the  Western  Powers  have  in  no 
one  case  known  to  us  suspended  any  of  the  rights 
and  privileges  accruing  to  their  Consuls  and  their  sub- 
jects in  Cyprus,  or  indeed  in  any  other  part  of  the 
Levant,  save  Egypt.  The  conclusion  therefore  is  inevitable, 
to  our  mind,  that  wheresoever  throughout  the  Ottoman 
Empire  the  Capitulations  have  not  been  "  totidem  verbis," 
suspended  or  abrogated,  there  they  are  still  in  force.  And 
for  Great  Britain  to  assume  the  opposite  would  be,  apart 
from  the  grave  questions  of  Law  and  Fact,  a  very  ungracious 
return  towards  at  least  one  of  her  nearest  neighbours  on 
the  Continent.  For  it  was  very  properly  pointed  out  by 
M.  Louis  Renault,  long  before  the  British  administration  of 
Cyprus  was  dreamed  of,  that  in  the  first  French  Capitulation 
with  the  Porte,  that  of  1535,  Francis  I.  caused  the  insertion 
of  clauses  reserving  similar  rights  and  privileges  for  the 
Pope  and  the  King  of  England.  But  neither  King  nor^ 
Pope  took  advantage  of  these  rights,  and  for  a  long 
time,  says  M.  Renault,  the  French  flag  protected  the 
commerce  of  all  Europeans  trading  with  Turkey.  We 
do  not,  even  after  the  answers  given  in  the  House  to 
the  questions  of  the  honourable  member  for  Chelsea,  know 
very  much  about  the  way  in  which  the  Action  against 
Mr.  di  Cesnola  was  brought.  So  far  as  we  can  understand, 
it  must  have  been  a  mixed  action,  partly  concerning  move- 
ables, partly  immoveables.     It  might  be  interesting,  as  a 

*  After  the  expiration  of  five  years,  "  if  experience  is  not  favourable  to  the 
practical  utility  of  the  Judicial  Reform,  it  shall  be  lawful  for  the  Powers  either 
to  return  to  the  old  state  of  things,  or  to  make  new  arrangements  with  the 
Egyptian  Government.*'    Renault,  op.  cit. 
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matter  of  theoretical  justice,  to  know  whether  all  the  some- 
what remarkable  provisions  of  Book  XIV.,  of  the  Ottoman 
Civil  Code  were  duly  carried  out.  By  Art.  1619,  it  is  laid 
down  that  the  subject  of  litigation  must  be  determinate,  or 
the  action  is  null  and  void.  By  Art.  1620,  it  is  laid  down 
that  when  the  subject  is  a  moveable  and  determinate,  it 
shall  suffice,  if  it  be  before  the  Judge,  to  show  it  to  him,  and 
if  it  be  not  before  him  to  draw  up  its  description  and  declare 
its  value.  If  it  be  an  immoveable,  it  is  necessary  that  its 
lipiits  should  be  stated.  This  requirement  is  greatly  im- 
proved upon  in  Art.  1623,  which  enacts  that  when  the 
subject  of  litigation  is  an  immoveable,  the  plaintiff  and  his 
witnesses  must  describe  the  town  or  village,  the  district 
and  street  in  which  it  is  situated,  the  property  contiguous 
to  it  on  three  or  four  sides,  the  names  of  the  owners  of  such 
property,  and  of  their  fathers  and  grandfathers. 

It  will  thus  be  seen  that  it  might  prove  to  be  a  very 
serious  matter  if  the  British  assessor  in  the  Court  which 
condemned  Mr.  di  Cesnola  did  not  see  that  the  presiding 
Judge,  the  District  Cadi,  took  care  to  have  put  in  before 
him  a  statement  of  the  value  of  the  soil  in  which  the 
antiquities  claimed  by  the  Ottoman  Porte  were  found,  the 
value  of  the  antiquities  themselves,  and  the  names  of  the 
fathers  and  grandfathers  of  the  adjacent  proprietors  of  land 
on  three  or  four  sides  of  the  soil  which  Mr.  di  Cesnola  had 
broken  up.  And  if  any  coins  were  among  his  discoveries,  it 
would  not  be  sufficient  for  the  State  simply  to  claim  them 
under  the  generic  designation  of  money,  for  by  Art.  1626, 
when  nioney  is  claimed  it  is  necessary  to  specify  the 
number  of  pieces,  and  the  mintage,  whether  Ottoman, 
English,  &c.,  and  whether  the  coins  be  of  gold,  silver,  or 
copper.  There  is  yet  another  point  worthy  of  remark : 
By  Article  18  of  the  Imperial  Ottoman  Constitution  of 
7  Zilhidj6,  1293  (23rd  December,  1876),  it  is  enacted  that, 
"  a  knowledge  of  the  Turkish  language,  which  is  the  official 
language  of  the  State,  is  necessary  for  admission  to  public 
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functions."  It  would  be  interesting  to  learn  whether  the 
British  Assessor  in  the  Cypriot  District  Court  which  con- 
demned Mr.  di  Cesnola,  had  this  necessary  knowledge,  as  if 
not,  he  was  clearly  not  a  public  functionary  in  the  eyes  of 
Ottoman  Law,  and  his  presence,  or  the  presence  of  any 
such  nominal  Assessor  in  any  Cypriot  Court,  must  have 
J>€en,  and  must  continue  to  be,  a  work  of  supererogation, 
^d  such  works,  we  know  on  good  authority,  cannot  be 
taught  without  arrogancy  and  impiety.  We  should  be  sorry 
to  think  so  ill  of  the  British  Administration  in  Cyprus. 
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T  I^ROPOSE  to  take,  in  illustration  of  my  subject,  the 
character  of  the  Duke  of  Marlborough  as  drawn  by 

Lord   Macaulay. 
^^1    technical  rules  as  to  the  admission  or  rejection  of 

^^ence  in  any  system  or  systems  of  Law,  are  to  be  dis- 

^S^xded  by  the  writer  or  student  of  history.     Admitting 

erjrthing  from  which  any  rational  inference  can  be  drawn, 

^*^  lie  who  has  to  judge  of  fact,  including  character  and 

^tive,  and  in  consequence  to  infer  the  unknown  from  the 

^o>vii,  must  proceed  upon  sound  principles  of  induction. 

^h^ther  his  inquiry  be  judicial,  scientific,  or  historical,  an 

^Vestigator  is  subject  to  the  equal  rule  of  reason. 
If  the  imaginative  faculty  had  been  wanting  in  our  most 

attractive  writer  of  English  history.  Lord  Macaulay,  his 

^ork  would  never  have  become  a  household  book,  minister- 

^g  alike  to  the  amusement  and  instruction  of  millions. 

*he  critical  essayist   on  history  writes  to  the  few.     In 

early  youth,  that  history  pleases  the  reader  most  which 
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is  mixed  with  fable  and  is  dramatic  in  efifect.  A  story  in 
the '  mouth  of  an  illiterate  repeater  falls  naturally  into  a 
dramatic  shape.  Exaggerations,  not  immoderate,  please 
and  attract.  The  orientalisms  which  pervade  our  Sacred 
Scriptures  tend  to  make  them  popular  reading.  All  sacred 
writings,  with  which  I  am  acquainted,  gratify  this  popular 
taste,  which  one,  who  writes  for  the  millioo,  almost  un- 
consciously indulges. 

Lord  Macaulay's  style  abounds  with  metaphor.  Meta- 
phors are  chartered  libertines  in  language.  Exaggerations 
come  as  naturally  from  the  pen  of  such  a  writer  as  leaves 
follow  the  flow  of  the  sap.  I  translate  Lord  Macaulay  as 
I  read,  and  when  I  read  of  Marlborough  as  a  man  of  "  a 
hundred  villainies,  having  a  seared  conscience,  and  an  in- 
curable moral  disease,"  then,  since  the  first  is  an  exaggerated 
and  the  two  following  are  metaphorical  expressions,  I  read 
them,  as  I  read  orientalisms  in  Scripture,  with  the  allowances 
and  deductions  which  the  sense  requires. 

A  great  writer,  overflowing  with  knowledge,  with  an 
ardent  enthusiasm  for  freedoiA,  the  growth  of  a  vehement 
positive  mind,  a  strong  party-man,  a  suppressed  poet 
endowed  with  a  rich  and  fertile  imagination,  setting  before 
himself  a  lasting  work  for  millions  and  for  all  time,  will 
necessarily  display  all  the  parts  of  bis  nature  in  his  labour 
of  love.  His  history  reproduces  himself.  As  I  read  it,  I 
seem  to  hear  him  once  more.  Exactness  of  estimation  I 
did  not  expect  to  find  in  his  work,  for  the  character  of  such 
painters  is  to  dash  off  rather  than  touch  and  re-touch  a 
likeness.  The  history,  not  faultless,  is  yet  a  noble  work,  a 
lasting  rich  possession  for  the  lovers  of  liberty  in  its  true 
sense,  "  for  who  loves  that  must  first  be  wise  and  good." 
We  must  follow  the  spirit,  rather  than  the  letter,  of  his 
history.  Johnson  ridicules,  in  Sir  John  Daliymple,  that 
style  in  history  which  Sir  John  was  not  equal  to  manage, 
in  which  secret  actions  and  thoughts  of  some  person  are 
detailed  by  an  author  to  his  reader  with  the  fulness  and 
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accuracy  of  an  eye-witness,  or  a  hearer  of  thoughts  em- 
bodied  in  words.*  Yet  what  historian  has  not  to  some 
extent  allowed  himself  this  liberty  of  the  imagination  ? 
Bayle,  in  his  article,  Tacite,  has  thus  condemned  that  habit 
in  the  Roman  Historian,  "  Ce  n'est  pas  qu'il  n*y  ait  bien  i 
reprendre  dans  TafFectation  de  son  langage,  et  dans  celle 
de  rechercher  les  motifs  secrets  des  actions." 

Every  historical  hypothesis  must  rest  on  some  basis  of 
fe^ct.  One  conjecture  may  be  met  by  another.  The  same 
feelings  which  influence  our  judgments  of  the  living,  should 
even  more  strictly  guide  us  when  we  sit  in  judgment  on 
the  dead.  After  death,  especially,  men  should  not  be 
subjected  to  unfriendly  construction,  since  they  cannot  be 
heard  in  their  own  defence.  When  we  sit  in  judgment  on 
a  dead  man,  we  should  be  ready  to  suppose  matter  of 
excuse  equally  with  matter  of  charge.  A  man  should  be 
judged  by  the  moral  standard  of  his  own  times.  Lastly,  a 
^an's  whole  life  should  be  taken  as  one  whole,  and  changes 
'^^r  the  better  in  his  after  life,  should,  primd  faciCf  be  taken 
^  proofs  of  amended  morals. 

Churchill  was  bred  in  a  vile  court,  wherein  was  neither 

^iie  i>ractice  of,  nor  belief  in,  chastity.    His  life  from  puberty 

^^    lais  marriage,  at  28  years  of  age,  was  like  that  of  his 

^soc:iates,  licentious;  but  he  was  not  grossly  profligate. 

^^     -vas  capable  of  entertaining  a  virtuous  passion.     He 

^'^^ci  and  was  loved,  he  married  her  he  loved  who  returned 

^^   love.     She  was  poor  and  he  was  poor ;  he  preferred  her 

^       "^.n  heiress  whom   he   might    have  wedded,   therefore 


ice  did  not  dominate  him.    The  course  of  the  passions 

jure  throughout  his  married  life  of  nearly  half-a-century. 

'^  one  considering  the  character  of  Sarah,  Duchess  of 

^^^rlborough,  without  prejudice,  a  husband  who  could  live 

^th  her  forty-four  years,  in  peace  and  love,  a  tender, 

patienti  and  forbearing  lover,  the  calm,  clear  observer  and 

*  See  z  Ed.  Croker's  Boswell.    Index  tit.  Daliymple. 
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iprover  of  her  outbreaks  of  temper  and  inveterate  hates, 
lust  be  pronounced  in  that  character  a  model  to  all 
usbands.  He  was  besides  an  affectionate  liberal  father, 
n  indulgent  master,  and  though  a  reserved  man,  he  had 
iends  and  was  the  object  of  friendship.  The  permanent 
:ain  on  his  private  life  is  an  occasional  mean  acquisition, 
tid  a  general  illiberal  use  of  money.  The  evidence  re- 
Lting  to  that  vice  I  shall  examine  in  detail  at  a  later  stage 
f  these  remarks,  whilst  endeavouring  to  limit  by  the 
tridence  censures  exaggerating  the  fault. 

On  one  reflection,  viz.,  that  Churchill  made  money  when 
3ung  by  his  person,  and  when  older  by  his  sword,  I  must 
bserve  that  the  latter  part  of  this  pointed  sentence  really 
snveys  no  charge,  since  Churchill  did  not  hire  out  his 
vord,  but  merely  took  what  it  brought  him.  As  well 
light  it  be  said  that  a  general  enriched  by  prize-money 
lade  money  by  his  sword.  In  an  innocent  sense  the 
Dservation  would  be  true.  As  to  the  first  part  of  this 
large,  the  evidence  is  that  the  Duchess  of  Cleveland 
ive  him  ;f 5,000,  which  he  prudently  invested.  Her 
laracter  has  fixed  the  worser  stain  on  him.  She  was  a 
lation  of  his  mother.  This  gift  does  not  prove  that  their 
tercourse  was,  on  either  side,  mercenary.  A  wider  con- 
usion  has  been  drawn  than  the  premises  warrant.  All 
at  we  are  entitled  to  say  of  it  is,  that  it  was  a  meaa,  a 
shonourable,  acquisition.  It  proves  no  habit  of  the  kind 
iputed  to  Marlborough. 

Our  kings  seem,  as  to  themselves,  to  have  stretched  their 
vourite  dispensing  power  to  a  repeal  of  the  seventh  com- 
andment.     The  moral  sense  was  so  faint  in  their  subjects, 

their  power  to  express  it  so  restrained,  that  they  looked 
:  whilst  kings  raised  their  mistresses  even  to  the  highest 
nk  in  the  peerage,  and  endowed  them  with  national  wealth, 
lurchili  then  was  not  worse  than  the  common  run  of  men 

that  age,  for  not  rejecting  the  patronage  of  one,  his 
iter's  keeper,  whom  modem  brothers  would  shun.     This 
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courtier-like  compliance,  however  common  in  those  days, 
must  be  ranked  as  one  of  Churchill's  meannesses,  and 
amongst  the  gravest  of  them. 

Patronage,  however,  did  not  raise  him  as  a  soldier,  it 
merely  gave  him  opportunity.  As  a  soldier,  his  merit 
advanced  him,  and  in  the  career  of  arms  his  escutcheon  is 
without  a  blot. 

Avarice  is  imputed  to  Marlborough  by  most  writers. 
The  evidence  does  hot  sustain  the  imputation  of  sordid 
living  or  habits,  it  sustains  the  charge,  not  of  inordinate 
but  of  mean  acquisition,  and  of  unchristian  parsimony  in 
the  use  of  money.  It  is  customary  to  attribute  to  the 
miser  alone  the  sin  of  not  giving  where  money  should  be 
given,  but  the  censure  should  be  extended  also  to  the 
spendthrift  and  to  many  a  careful  raiser  of  a  moderate 
fortune.  Since  it  is  a  Christian  duty  to  give  of  our  super- 
fluity to  the  poor  and  needy,  and  as  few  men  who  give 
nothing  away,  have  not,  or  may  not  have,  some  superfluity, 
this  particular  sin  of  neglecting  the  many  for  the  nearer 
few,  is  one  of  very  common  commission.  As  these  gifts  of 
love  and  charity  must  be  proportionate  to  means,  and 
subordinate  to  duty,  the  violation  of  them  must  be 
dependent,  as  to  its  degree,  upon  varying  circumstances,  as 
rank,  station,  office,  number  of  children,  and  so  forth.  We 
praise  the  poor  provident  man  who  joins  a  club,  invests  in 
a  savings  bank,  insures  his  life,  &c.,  and  the  praise  is  just ; 
for  prudence  and  self-control,  with  self-sacrifice,  are 
vutues.  What  is  a  virtue  in  one  rank  of  life  cannot  be  a 
vice  in  another,  and  the  question  must  always  be,  when  we 
condemn  a  man  for  his  accumulations  of  wealth  made  by 
himself,  whether  they  are  excessive,  regard  being  had  to 
his  position  and  the  just  expectations  of  his  family,  or  are 
in  themselves  reasonable  in  relation  to  the  same  circum- 
stances. 

The   evidence    shows    that    Churchill's    marriage    was 
delayed  by  poverty.      He   married   at   28   years   of   age 

zo 
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^hen  he  had  been  12  years  a  soldier  ;  he  had  risen  then  to 
listinction ;  he  had  been  thanked  by  the  order  of  the 
'rench  King,  by  Turenne  at  the  head  of  the  army.  On 
not  her  occasion  he  was  presented  by  Monmouth  to 
'hades  II.,  with  these  or  similar  words,  "To  this  brave 
'fficer  I  owe  my  life."  As  Charles  had  no  money  to  give, 
e  rewarded  Churchill  with  a  peerage,  a  doubtful  benefit 
o  one  who  had  then  no  estate  equal  to  support  the  title  of 

peer.  When  James  came  to  the  Throne  the  future 
eserter  was  made  an  Earl.  At  that  time  also  be  had  no 
state  equal  to  support  his  title.  In  the  first  year  of  Anne's 
sign  she  raised  the  Earl  to  the  rank  of  Duke.  The 
)uchess  was  averse,  for  she  said,  truly,  their  estate  was 
lien  unequal  to  support  that  higher  dignity.  This  was  in 
le  first  year  of  the  war,  when  his  vast  emoluments  were 
ut  beginning.  These  large  gains,  however,  were  of  un- 
ertain  continuance.  His  life  was  constantly  exposed 
}  great  risks.  Had  the  cannon-ball,  which  took  off  the 
ead  of  the  officer  who  was  holding  his  stirrup,  killed 
larlborough,  he  would  then  have  left  an  estate  unequal  to 
le  maintenance  of  his  whole  family  in  their  respective 
egrees.  Had  his  son  lived,  the  four  daughters  of  Marl- 
orough,  who  were  married  to  the  heirs  of  peerages,  two 
f  which  were  very  slenderly  endowed,  would  have  had  no 
isundance  of  wealth. 

It  could  not  then  be  foreseen  that  the  war  would  last  as 
ing  as  the  siege  of  Troy,  that  Marlborough's  son  would 
ie,  that  Marlborough  would  survive  his  command  twelve 
sars,  and  that  accumulations  would  raise  for  his  descen- 
ants  an  ample  estate  and  provision  for  all.  During  miAh 
le  larger  portion,  therefore,  of  Marlborough's  life,  his 
iving  had  proper  objects  and  a  proper  motive.  If  dis- 
roportionate  to  the  reasonable  wants  of  his  family,  it 
ecame  so  by  accident,  which  could  not,  during  the  earlier 
ccumulations,  have  been  foreseen.  The  evidence  then  does 
ot  support  the  charge  that  he  was  a  miser,  a  harpagon 
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from  his  youth.  If  avarice  was  his  sin,  the  facts  rather 
prove  that  thrift  grew  to  avarice.  Experience  shows  how 
a  vice  will  grow  from,  and  overpower,  a  virtue. 

The  "  immense  wealth "  which  he  left  (to  use  the 
language  of  Coxe),  in  itself  proves  no  sin  of  commission,  or 
omission,  since  we  have  known  several  commoners,  all 
liberal  and  generous  men,  leave  a  larger  property  to  their 
children  or  descendants,  commoners  still.  Before  the 
death  of  the  Marquis  of  Blandford,  Marlborough  had 
to  found  and  endow  one  Dukedom  with  wealth,  and  to  leave, 
as  I  have  already  observed,  adequate  fortunes  to  four 
daughters,  all  of  whom  had  married  into  noble  families  of 
no  rank  lower  than  an  Earldom,  two  of  which  titles  were 
very  slenderly  endowed.  Noble  as  was  the  endowment 
made  for  the  future  Dukes  of  Marlborough,  it  was  not  an 
excessive  provision,  and  great  as  was  the  whole  wealth  of 
the  great  Duke,  it  was  not  an  excessive  provision  for  his 
descendants. 

The  property  which  Marlborough  left  may  be  readily 
accounted  for  by  calculating  the  accumulations  for  twenty 
years  on  the  great  savings  made  by  parsimony  from  a  large 
income. 

If  the  Duchess  had  survived  her  husband  but  one 
year,  instead  of  living  25  years  after  him,  the  whole  des- 
cendants of  Marlborough  would  not,  in  that  case,  have 
been  wealthy,  in  proportion  to  their  rank.  The  accumu- 
lations of  the  Duchess  raised  the  Sunderland  branch,  the 
descendants  of  a  younger  son  of  her  second  daughter,  to 
equal  affluence  with  the  elder  branch  from  that  daughter, 
which  succeeded  in  time  to  the  Dukedom.  The  just  con- 
clusion from  the  evidence  is,  that  he  did  not  lend  to  the 
Lord  a  proportionate  part,  and  so  was  illiberal  and  un- 
generous, but  with  exceptions  of  occasional  bounty.  No 
charge  of  falsehood,  treachery,  or  want  of  fidelity  to 
engagements  was  preferred  against  him,  until  that  time  of 
trial  when    the  misconduct  of  their  King  forced  on   the 

10—2 
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jbjects  of  James  a  hard  choice,  between  their  King  and 
leir  religion.  The  religious  question  dethroned  the  King. 
Churchill  abandoned  his  Patron,  Benefactor  and  King, 
[e  went  over  to  the  Prince  of  Orange,  that  is,  to  the 
'arliament,  for  in  fact  he  voted  for  a  Regency.  From  the 
me  of  that  desertion,  the  stain  of  perfidy  has  fouled  his 
^putation.  It  has  coloured  ever^'  narrative.  Even  Evelyn, 
ot  his  enemy,  writes  of  him,  "  Note  this  was  the  Lord 
'ho  was  entirely  advanced  by  King  James,  and  was  the 
rst  who  betrayed  and  forsook  his  master."  Yet  Evelyn, 
writes  of  James,  that,  under  the  advice  of  Jesuits,  "  he 
idiscreetly  attempted  to  bring  in  Popery,  and  make 
imself  absolute  in  imitation  of  the  French."  Anyone 
eading  the  two  entries  together  will  see  reason  for  not  sub- 
cribing  to  the  implied  charge  of  the  first.  The  King  and 
f)e  Jacobites  may  be  laid  aside  as  accusers.  Judged  by 
deir  principles  Marlborough  was  a  Judas.  As  Marlborough 
'as  not  an  enemy  to  large  kingly  power,  our  modem  love 
f  power  in  the  people  cannot  be  invoked  in  his  favour, 
lis  justification  was  that  he  could  not  fight  against  his 
eligion.  He  must  be  judged  by  the  broad  principles  of  the 
3undations  of  duty.  What  was  the  duty  then  of  a 
'rotestant  subject  of  King  James,  surrounded  by  danger 
f  civil  war,  and  torn  by  conflicting  obligations?  It  is 
mpossible  to  cut  the  knot  by  calling  Marlborough  a 
lyprocrite.  "Thou  should'st  not  have  said  so,  said  my 
Jncle  Toby,  God  only  knows  who  is  a  hypocrite."  The 
vidence  establishes  that  Churchill  remonstrated  with 
ames,  and  warned  him  of  the  tendency  of  his  measures  ; 
leclared,  then,  to  him,  that  if  they  were  pursued  he  must 
esign  his  service,  and  subsequently  to  the  Prince  of 
Grange  he  said  that  he  could  not  fight  against  his 
eligion.  "  My  life,"  said  he,  "  has  not  been  that  of  a 
iaint,  but  I  will  not  fight  against  my  religion."  His  whole 
:orrespondence  seems  to  prove  that  whether  he  acted  up  to 
he  precepts  of  his  religion  or  not,  he  sot  merely  professed 
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but  entertained  a  strong  preference  for  the  Protestant  faith 
and  his  own  Church.  His  case  then  cannot  be  separated 
from  that  of  others,  who  invited  William  to  invade  the 
realm,  some  of  whom  also  were  bound  by  ties  of  gratitude 
to  the  King.  Men  in  general  will  like  a  Dundee  better  than 
a  Churchill,  but  unless  it  is  a  higher  duty  to  plunge  your 
country  into  a  civil  war  than  to  avert  civil  war  altogether 
from  it,  reason  will  not  follow  here  the  guidance  of  the 
feelings.  James  could  never  be  brought  to  see  his  own 
faults,  but  he  in  truth  cut  the  tie  of  allegiance  that  bound 
his  subjects  to  him.  In  such  a  conflict  the  first  duty  of  the 
subject  is  to  his  country,  the  King  being  false  to  his  trust. 
If  then  the  Revolution  of  1688  be  justifiable,  Churchill 
stands  justified  for  his  desertion  of  James.  A  true 
sword  is  servant  to  the  Laws.  Our  revolution  was 
defensive. 

But  "  he  led  others."  Surely  a  man  may  persuade  others 
to  do  that  which  it  is  right  in  him  to  do,  circumstances 
being  the  same?  But  "he  strongly  protested  his  fidelity, 
even  whilst  meditating  a  treason."  He  did  so,  but  he  lied 
under  the  pressure  of  interrogation.  So  pressed,  Compton 
prevaricated,  Churchill  lied.  In  neither  case  do  their  acts 
and  words  prove  the  men  to  have  been  habitually  liars  or 
deceivers.  Under  question,  silence  is  confession.  It  may 
have  been  their  duty  to  speak  the  exact  naked  truth,  and  to 
ruin  their  cause  with  those  engaged  in  it.  If  so  it  is  a  duty 
of  such  rare  performance,  that  no  one  can  be  branded  as 
"  turpissimus,"  who  so  pressed,  shelters  himself,  his  cause, 
and  his  associates,  under  an  untruth. 

Upon  a  just  and  reasonable  construction  of  the  acts  of  the 
life  of  Marlborough,  he  is  found  not  guilty  of  more  than 
ordinary,  though  grave,  faults,  until  the  time  of  his  correspon- 
dence with  the  dethroned  monarch.  That  charge,  made  in 
his  lifetime,  was  supported  by  no  evidence  until  long  after 
his  death,  when  on  the  publication  of  the  Stuart  papers,  his 
guilt  came  to  light.     These  papers  prove  him  guilty  of 
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ison,  on  the  face  of  them.    What  was  his  real  offence 

ot  clear. 

[e  had  not  an  opportunity  of   explaining  the  motives 

design  of  that  treasonable  correspondence.    Judged  by 

own  words  he  must  be  convicted  of  treason,  that  of 
ng  to  restore  James.  This  treason  is  extenuated  by 
hdeacon  Coxe,  his  most  favourable  biographer,  who 
i  the  term  "  amusive  "  in  the  sense  of  deluding  by  hopes 
ely  raised.  Mr.  Paget,  in  his  Examen,  and  other 
;ers,  have  also  so  extenuated  the  crime. 
a  familiar  phrase,  it  is  said  of  him,  as  of  others, 
;  "  he  hedged."  It  may  be  so.  The  evidence  in  some 
ree  supports  this  conclusion.  James,  on  whose  evidence 
le  the  treason  is  proved,  grumbles  at  being  tricked,  as  it 
e,  out  of  a  pardon,   for   no  service  rendered   in  return. 

uses  the  querulous  tone  of  one  duped  in  a  bargain. 
!  meagreness  and  tardiness  of  the  intelligence  given  by 
rlborough  to  James  proves  the  distrust  of  the  latter  not 
lave  been  groundless.     Be  this  as  it  may,  nevertheless, 

falsehood,  double  dealing,  and  cruelty  of  all  these 
Lcherous  courses,  duping  the  unfortunate,  encouraging 
tors,  and  disheartening  the  loyal,  leave  an  indelible  stain 

his  memory,  little,  if  at  all,  short  of  the  crime  of 
ison.  Still,  a  traitor,  once,  is  not  always  a  traitor.  Had 
irchill  been  found  out,  pardoned,  and  employed  by 
lliam,  and  had  he  then  served  his  sovereign  well  and 
hfully  for  14  years  or  more,  we  should  have  said,  that 
nerly  a  traitor  he  became  a  loyal  and  true  subject  of  the 
iwn.  How  then  is  the  case  varied,  merely  because  his 
ison  lay  concealed?  Cond€  and  Turenne  were  both 
;tors,  and  Cond6  worse  far  than  Churchill,  since  Condi 
^ht  at  the  head  of  the  Spanish  armies  against  his  own 
ereign.  Both  did  good  loyal  service  to  Louis  afterwards. 
I  they  accounted  too  bad  for  praise  ? 
-ord  Macaulay  supposes  that  Churchill  meditated  a 
ible  treason,  viz.,  to  baffle  James,  by  raising  Anne  to  the 
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throne  on  the  overthrow  of  the  sovereignty  of  William  and 
Mary.  This  supposition  is  founded  on  no  evidence  what- 
ever. Its  original  basis  was  mere  suspicion :  the  sus- 
picion of  some  unknown  conspirators,  a  suspicion  which 
James,  who  narrates  it,  treats  as  groundless  ;  some,  he  says, 
verj'  indiscreetly,  by  their  communication  to  Bentinck, 
spoiled  the  real  plot  in  which  Marlborough  was  engaged, 
viz.,  that  to  restore  James.  Therefore,  a  mere  suspicion, 
founded  on  a  report  of  some  persons  unknown,  to  Bentinck, 
discredited  by  James,  the  sole  reporter  of  it  to  aftertimes, 
not  credited  by  William,  who  told  Burnett  that  he  believed 
Marlborough  to  have  made  his  peace  at  St.  Germains,  is 
made  the  foundation  of  a  charge  of  treason,  which  no 
historian  before  Lord  Macaulay  has  seriously  insisted  on. 
It  is,  when  examined,  found  to  rest  on  no  basis  of  evidence 
whatever.  That  mere  conjecture  may  be  met  by  a  con- 
jecture much  more  probable,  but  I .  have  not  space  for 
the  further  exposure  of  its  weakness  as  the  basis  of 
historical  inference. 

Lord  Macaulay  considers  that  Burnett,  in  his  original 
MSS.,  confirmed  the  Memoir  of  James.  The  supposed 
confirmation  is  this,  that  he  reports  the  same  report. 
What  confirmation  is  this  ?  Both  narrate  hearsay.  Their 
concurrence  merely  proves,  or  would  prove,  if  in  fact 
they  concurred,  that  they  had  heard  the  same  story  and 
believed  it.  Burnett,  however,  in  his  history,  drops  the 
charge.  Lord  Macaulay  attributes  this  variation  in  Burnett 
to  party  zeal.  Marlborough  and  the  Whigs,  he  says,  were 
then  acting  together.  Burnett  was  a  Whig,  and  therefore 
in  his  history  he  softened  matters  against  Marlborough.  The 
facts,  however,  do  not  support  this  inference  as  to  Burnett's 
motive,  for  Burnett  and  Marlborough  were  friends  at  an 
earlier  date.  Marlborough  was  the  governor  and  Burnett 
the  preceptor  of  the  Duke  of  Gloucester.  The  governor 
was  a  Tory,  the  preceptor  a  Whig.  They  did  not  quarrel 
over  their  charge,  but  did  their  duty  by  him.     It  is  plain 
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their  mutual  respect  and  liking  had  this  origin.  Mrs. 
Burnett  was  a  friendly  correspondent  of  the  Duchess;  her 
letters  show  the  friendly  feelings  of  the  families.  The 
common  inference  from  history  is,  that  if  the  writer  of  it 
has  said  a  thing  in  his  rough  MSS.  which  he  does  not  put 
into  his  printed  history,  he  has  seen  reason  to  doubt  its 
truth.  The  fact  that  he  has  given  in  to  another  error  in  his 
history  about  the  same  matter,  and  that  his  account  is 
inexact,  confused,  and  erroneous,  may  prove  him  to  be 
ill-informed  and  in  the  dark,  but  it  does  not  set  up  the 
dropped  fable. 

The  "murder"  of  Talmash  has  been  fully  refuted  by 
Mr.  Paget  in  his  Examen,  to  whose  account  I  refer  my 
readers.  Had  Marlborough,  however,  been  the  first  to 
inform  the  French  Government  of  the  real  destination  of 
the  expedition  against  Brest,  still  the  inferences  of  Lord 
Macaulay,  from  that  act  of  treason,  would  have  been 
erroneously  drawn.  A  man  is  an  accessory  to  that  crime 
which  he  means  by  his  act  to  aid  ;  not  to  a  deed  to  which 
it  leads,  but  which  he  has  not  conceived,  and  which  does 
not  necessarily  flow  from  his  meditated  crime.  Thus,  if  a 
porter  quits  his  post  at  night,  negligently  leaves  the  door 
he  is  to  guard  unguarded,  and  thieves  enter  and  steal,  his 
negligence,  though  it  has  led  to  the  loss,  is  not  morally  nor 
legally  to  be  confounded  with  stealing.  If  he  had  left  his 
post  purposely,  and  with  knowledge  of  the  intended  theft, 
then  his  moral  guilt  is  that  of  theft,  plus  culpable  and 
treacherous  breach  of  duty.  His  legal  crime  is  that  of  an 
accessory. 

Mr.  Wild  gives  his  son,  Jonathan- Wild,  this  advice, 
"  Never  to  do  more  mischief  than  the  occasion  requires, 
because  mischief  is  much  too  precious  a  thing  to  be  wasted." 
Therefore  a  Jonathan  Wild  would  not  plan  a  needless  crime. 

Men  in  general  have  motives  for  their  crimes.  A  rival 
would  not  murder  his  competitor,  whose  disgrace  would 
equally  serve  his  purpose ;  therefore,  under  these  rules  of 
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construction  of  motives,  Marlborough  would  not  desire  to 
do  more  than  disgrace  Talmash.  To  suppose  he  meant  to 
murder  him  into  the  bargain,  is  to  suppose  Marlborough  not 
up  to  the  Wild  axioms  of  mischief. 

But  would  the  disgrace  of  Talmash  have  been  a  reasonable 
and  necessary  consequence  of  Marlborough's  information  ? 
Not  so,  because  a  prudent  commander  would  not  have 
attacked  the  place ;  and  it  would  not  be  in  the  common 
course  of  things  for  a  good  soldier  and  prudent  man  like 
William  to  entrust  an  expedition  to  an  incompetent  man,  or 
to  censure  his  commander  for  the  prudent  conduct  of  an 
expedition.  We  find  William  and  Shrewsbury  both  lament- 
ing and  condemning  the  rashness  of  the  assault.  Therefore 
the  inference  is  not  legitimate  from  the  premises,  even  had 
the  premises  been  true. 

I  have  said  that  Marlborough's  later  public  life  was  loyal 
and  true.  The  evidence  of  this  is  too  extensive  to  be 
inserted  here.  It  may  be  found  in  the  whole  correspondence 
of  Marlborough,  a  large  part  of  which  may  be  seen  abridged 
in  Coxe's  "  Life  of  Marlborough."  It  may  be  summarised 
thus :  On  the  death  of  Mary,  the  internal  feuds  of  royalty 
ceased.  The  King  and  the  Princess  Anne  were  reconciled. 
Marlborough  offered  his  sword  to  be  employed  in  the  King's 
service.  Shrewsbury  advised  the  King  to  accept  the  service, 
saying,  "  his  interest  will  keep  him  true."  No  high  com- 
pliment to  Marlborough,  certainly.  The  King,  at  that  time, 
declined,  and  a  year  or  two  later  accepted  that  service. 
William  was  too  wise  a  man  to  do  anything  ty  halves ; 
accepting  the  service  he  trusted  the  man,  and  was  well 
served.  Marlborough  always  served  faithfully  those  whom 
he  served.  His  desertion  of  James,  that  King  caused. 
William  in  his  last  year  gave  ample  proof  of  his  trust  in 
Marlborough  by  employing  him  to  negotiate  the  war  treaties 
on  which  the  subsequent  war  against  France  was  based  and 
carried  on.  That  negotiation  was  fully  and  ably  conducted 
to  the  entire  satisfaction  of  William,  who,  dying,  recom- 
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mended  Anne  to  take  Marlborough  as  her  general  and 
counsellor,  whom  William  himself  had  chosen  for  his  com- 
mander to  conduct  that  war. 

Itie  commencement  of  Marlborough's  good  career  as  a 
politician,  then,  preceded  the  reign  of  Anne.  The  war  was 
William's ;  he  bequeathed  it,  as  it  were,  to  his  successor, 
The  war  was  defensive  and  just.  For  two  reigns  the 
French  monarch  was  a  secret  conspirator  with  two 
English  Kings  in  succession  against  the  religion  and  the 
liberties  of  England.  The  French  King  was  the  supporter 
and  maintainer  of  a  standing  treason  by  English  subjects 
against  William.  The  Jacobites  admitted  their  sole  hope 
to  be  in  a  French  invasion-  The  Whigs  were  the  war 
party,  reasonably  and  justly.  Therefore  principle  attracted 
them  to  Marlborough,  and  Marlborough  to  them.  The 
Tories  and  Marlborough  had  no  agreement  as  to  the 
war,  or  the  mode  of  conducting  it.  The  Tories  blamed 
Marlborough  for  coalescing  with  the  Whigs.  Their  censure 
was  groundless  and  unmerited.  The  war  was  the  great 
political  question  of  the  times. 

Throughout  this  long  war  Marlborough  acted  strictly 
upon,  and  executed  the  policy  of,  William.  He  was  William 
himself  vedivivus,  as  the  Spirit  of  the  alliance,  if  not  so 
great  in  policy,  equally  great  in  negotiation,  and  greater  in 
arms.  He  advised  Anne  in  the  same  spirit  throughout, 
respectfully,  boldly,  honestly ;  strengthened  the  weakness  of 
Godolphin,  and  was  the  animating,  guiding  mind  of  that  great 
and  just  European  Confederacy.  No  man  before  him  did  his 
country  greater  service.  He  re-made  England  England, — 
the  England  of  Cromwell  in  the  eyes  of  foreign  rulers. 
Henceforward  during  Anne'sreign  and  his  power  the  evidence 
is  overwhelming  that  he  was  a  good  minister,  and  a  great 
statesman,  consistent,  firm,  and  true.  If  patience,  self- 
control,  silence  under  unjust  charge,  from  good  motives  for 
a  great  purpose,  are  virtues,  those  virtues  he  amply 
exercised.  If  humanity  to  the  wounded,  including  those  of 
the  enemy,  respect  for  virtue  in  an  enemy,  tenderness  to 
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the  conquered,  and  freedom  from  the  arrogance  of  success, 
care  for  his  own  troops,  and  liberality  to  young  friendless 
ofScers  are  virtues,  those  virtues  he  displayed. 

I  do  not  enter  into  the  charges  of  personal  corruption, 

because  they  were  preferred,  met,  and,  as  I  think,  answered 

by  Marlborough  in  his  lifetime.     As  he  was  pursued  by  the 

hate  of  party  backed  by  power,  we  may  reasonably  infer  that 

his  enemies  preferred  every  charge  that   had  a  plausible 

face  of  truth,  and  that  none  were  dropped  that  could  have 

been  sustained.     The  whole  subject  may  be  found  in  our 

ordinary  histories.      Mr.    Paget   has   gone  fully  into  the 

charge  of  false  musters  in  his  Examen. 

As  I  consider  that  the  political  life  of  Marlborough  really 

closed  with  the  reign  of  Anne,  I  carry  my  inquiry  no  further. 

The  history  of  Lord  Macaulay  does  not  treat  of  any  part 

of  Marlborough's  life  during  its  highest  phase.    The  joy  of 

the  French  and  of  the  Jacobites  at  Marlborough's  disgrace 

*s  his  eulogy.     Bolingbroke,  his  enemy,  lived  to  write  his 

character,  pronouncing  him  the  greatest  general  and  states- 

'^an    of  the  time  ;    the  moral  character  is  briefly  but  not 

i^n fairly   written.     The    evidence    leads    me    to   think  of 

Marlborough  as  one  fashioned  to  evil  much  by  the  bad  times 

'n  ^vhich  he  lived,  a  great  man  debased,  a  man  of  weak  moral 

principles  too  much  swayed  by  self  love,  a  courtier,  a  man 

^na.ble  to  walk  uprightly  when  bent  to  evil  by  the  strong 

^^nnptation    of   ambition    and    greed,   yet   on  the  whole 

^^clixjing  to  good,  doing  great  things  for  his  country  from 

'^Sht,  though  not  wholly  pure,  motives ;  a  man  of  mighty 

^^cls,  two  great  sins,  viz.,  his  treason  and  his  duplicity, 

ong.  continued,  some  minor  vices  and  many  virtues,  who, 

^^     he  lived  in  our  better  times,  under  the  restraint  of 

^^Ong  and  good  public  opinion,  might,  in  his  public  life, 

^v^  been  single  in  aim  and  loyal  as  Wellington,  but  who 

tliose  bad  times,  equal  to  Cond6  and  Turenne  in  arms, 

^-^     less    in   treason  than  either,  a  man  to  be  admired, 

P^B^ised,  blamed,  and  pitied. 

Laurence  Peel. 
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III.— THE   CONSTITUTION  OF  HELIGOLAND. 

rriHE  question  to  which  we  are  about  to  draw  the  attention 
-*"  of  our  readers  is  one  that  concerns  not  merely 
the  interests  of  the  two  thousand  five  hundred  German 
inhabitants  of  the  small  British  dependency  of  Heligoland, 
but  the  good  faith  of  the  British  Government,  and  con- 
sequently the  character  of  the  British  nation  in  the  eyes  of 
Europe.  A  work  has  been  recently  published  on  this  subject 
by  Dr.  Friedrich  Oetker,*  a  politician  well  known  in 
Germany  as  having  been  identified  with  the  constitutional 
struggle  in  Hesse-Cassel  in  the  years  1849  and  1850,  which 
eventually  led  to  the  expulsion  of  the  Elector,  and  to  the 
incorporation  of  the  Electorate  in  the  dominions  of  the 
Prussian  monarchy.  Dr.  Oetker  was  exiled  for  a  time  from 
his  native  country,  and  resided  in  Heligoland,  where  he 
studied  the  condition  of  the  people,  and  their  alleged 
grievances,  and  in  1855  he  published  a  larger  work  (Berlin, 
F.  Duncker),  in  which  the  subject  was  discussed  in  great 
detail.  He  described  the  confusion  both  in  judicial  and 
administrative  affairs  which  had  reigned  in  the  island  since 
its  capture  by  Great  Britain,  and  made  some  suggestions 
for  the  establishment  of  a  more  orderly  state  of  things. 
These  suggestions,  however,  as  he  states,  were  not  attended 
to;  but  in  the  year  1864,  and  subsequently  in  1868,  the 
British  government,  of  its  own  accord,  introduced  two 
successive  sweeping  alterations  of  the  existing  laws,  which 
amounted  to  an  overthrow  of  the  constitution  of  the  island, 
instead  of  having  the  character  of  moderate  and  judicious 
reforms.  Dr.  Oetker,  in  the  midst  of  his  present  duties,  as  a 
member  of  the  German  Imperial  Parliament,  and  also 
of  the  Prussian   Diet,  has  found  time  to  return  to  the 

*  "  Conititutian  and  Right  in  Heligoland,"  by  Friedrich  Oetker.    Stuttgart : 
A.  B.  Auerbttch.    1873.     Pp.  87.    (London :  WJIli&ma  and  Norgate). 
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grievances  of  his  old  friends  in  Heligoland,  and  has  put 
forth  the  supplementary  tract  before  us  (in  both  the  English 
and  German  languages)  by  way  of  an  appeal  to  the  tribunal 
of  public  opinion  in  England.  He  contends  that  the  sub- 
version of  the  ancient  constitution  was,  in  the  first  place, 
illegitimate,  because  in  violation  of  old  rights  and  explicit 
assurances;  secondly,  unjustifiable,  because  its  professed 
objects  might  have  been  attained  by  other  and  more 
simple  means;  and  thirdly,  inadequate,  since  it  failed  to 
secure  the  results  which  it  professed  to  seek. 

The  people  of  Heligoland,  like  those  of  the  other  islands 
which  form  the  North  Frisian  group,  speak  the  German 
language;  and  they  belonged  in  former  centuries  to  the 
Gottorp  portion  of  the  Duchy  of  Schleswig.     In  1714  the 

island  came,  together  with  that  territory,  under  Danish 
rule;  and  the  liberties  and  privileges  of  the  islanders 
appear  to  have  been  faithfully  observed  by  the  Danish 
kings  up  to  the  time  of  the  cession  to  GLreat  Britain  in 
1807.  Besides  the  Danish  military  commandant,  there 
was  a  bailiff  (Land-vogt)  who  sat  as  judge,  and  directed 
the  civil  administration.  He  was  supported  by  six  native 
councilmen  {Rathsmdnner)y  and  eight  quartermasters 
(Quartiersmdnner  or  Viertekmeister).  The  councilmen  were 
assessors  in  the  law  court,  and  likewise  formed  the  principal 
element  of  the  local  government  and  representation.  The 
quartermasters  maintained  order,  and  also  managed  the 
public  funds  and  accounts,  over  which  presided  a  treasurer 
chosen  from  their  number.  The  ofi&ce  of  the  councilmen 
was  for  life,  and  they  filled  up  vacancies  in  their  own  body ; 
the  quartermasters  went  out  every  eight  years.  For  com- 
plaints in  matters  both  of  law  and  administration  an  appeal 
lay  to  the  superior  court  at  Gottorp,  and  in  some  cases  to 
the  Schleswig-Holstein  chancery.  The  public  accounts 
were  subject  to  a  comprehensive  superior  control.  Ecclesi- 
astical business  came  before  the  Schleswig  consistory 
courts. 
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There  were  moreover  sixteen  elders  {Landes-dlteste)  who, 
with  the  councilmen  and  quartermasters,  constituted  the 
representative  body  of  the  island.  That  body  had  the 
power,  with  the  sanction  of  the  sovereign,  or  his  bailiff,  of 
issuing  laws  called  Landes-bcliebungen  for  public  objects, 
which  guided  the  decisions  of  the  law  courts ;  and  when 
royal  ordinances  had  to  be  issued,  it  is  said  to  have  been 
the  uniform  practice  that  the  representatives  of  the  inhabi- 
tants should  be  previously  heard. 

When  the  island  became  a  British  possession  the  con- 
stitution above  sketched  did  not  entirely  cease,  but  the 
bailiff,  or  civil  administrator,  was  discontinued,  and  an 
appellate  jurisdiction  was  assumed  by  the  British  military 
governor,  much  to  the  dissatisfaction  of  the  parties  con- 
cerned. However  the  affairs  of  the  islanders  rubbed  on 
under  some  shadow  of  law  and  right  until  January,  1864, 
when  an  entirely  new  constitution  was  established  {octroyec) 
by  the  royal  authority;  but  unfortunately  it  would  not 
work ;  and  in  February,  1868,  the  islanders  were  again 
surprised  by  a  new  order  of  the  Queen  in  Council,  abolishing 
the  constitution  of  1864,  and  with  it  all  semblance  of  a 
representative  system,  and  vesting  the  whole  legislative  and 
executive  power  within  the  island  thenceforth  in  the 
governor  alone.  The  government  seems  therefore  to  have 
become  a  despotic  one,  subject  to  no  effective  control  beyond 
that  of  the  Secretary  of  State  for  the  Colonies  in  this 
country. 

Dr.  Oetker  has  endeavoured  to  show  that  both  the  con- 
stitution given  in  1864,  and  the  dictatorship  established  in 
1868,  were  violations  of  the  capitulation  made  between  the 
British  naval  officers  and  the  Danish  commandant  on  the 
5th  of  September,  1807,  upon  the  occasion  of  the  cession  of 
the  island  to  the  British  crown.  That  capitulation  con- 
tained a  clause  guaranteeing  to  the  Heligolanders  the  rights 
and  liberties  which  they  had  enjoyed  under  their  old  con- 
stitution ;  and  therefore,  it  is  alleged,  the  British  government 
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could  not  either  legally  or  morally  introduce  a  different 
constitution,  much  less  a  dictatorship,  without  their  previous 
consent.  Upon  referring  to  the  fourth  article  of  the 
capitulation,  as  given  in  the  pamphlet,  we  iind  it  to  run  as 
follows : — 

"  All  magisterial  and  office-bearing  persons,  ecclesiastical 
and  civil,  and  all  inhabitants  in  general,  are  maintained 
undisturbed  in  their  respective  ofi&cial  duties,  rights,  occu- 
pations, form  of  church-government,  constitutions ^  as  also 
their  families  and  dwellings,  and  all  property  is  respected 
and  protected." 

It  is  true  that  in  the  official  papers  laid  before  the  House 
of  Lords,  in  consequence  of  the  motion  made  by  the  Earl 
of  Rosebery,  in  March,  1876,  the  wording  of  the  fourth 
article  is  somewhat  different,  for  it  runs  that  **  the  inhabi- 
tants shall  not  be  molested  in  their  religious  offices, 
occupations,  and  privileges ;  "  but  the  pamphlet  points  out 
that  the  German  text  of  the  capitulation,  as  deposited 
among  the  Heligoland  court-rolls,  was  unquestionably  the 
original,  and  was  conclusive  for  the  islanders,  because  the 
proposals  emanated  from  the  Danish-Heligoland  side.  We 
do  not  lay  much  stress  upon  these  verbal  discrepancies, 
seeing  that  the  main  question  is  whether  the  transfer  of  the 
sovereignty  carried  with  it  the  power  of  changing  the  laws 
without  the  consent  of  the  inhabitants  ?  Far  less  do  we 
attach  any  weight  to  the  assertion  that  the  terms  of  the 
surrender  in  1807  were  over-ridden  by  the  treaty  of  Kiel  in 
1815,  which  formally  ceded  the  island  to  Great  Britain  in 
full  sovereignty.  The  treaty  of  1815  did  not  alter,  or  even 
notice,  the  obligations  of  the  British  crown  towards  the 
islanders,  which  of  course  subsisted ;  and  the  affairs  of  the 
island  went  on,  in  fact,  upon  the  basis  of  the  old  con- 
stitution, though  somewhat  irregularly,  for  about  half  a 
century  afterwards. 

Our  space  will  not  permit  us  to  follow  Dr.  Oetker  through 
the  long  series  of  abuses  with  which  he  charges  the  govern- 
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ment  of  the  island,  and  for  which  he  sees  only  one  remedy, 
namely,  the  restoration  of  the  ancient  constitution.  We 
certainly  think  that  he  has  made  out  a.  primd  facie  case  for 
inquiry ;  and  although  we  are  far  from  imputing  to  the 
Colonial  Office  any  wish  to  tyrannize  over  this  handful  of  the 
Queen's  German  subjects,  or  to  hold  them  in  a  state  of 
slavery,  it  really  does  seem  as  if  their  case  had  not  received 
that  full  investigation  to  which  it  is  fairly  entitled.  Accord- 
ing to  the  speech  delivered  by  the  Earl  of  Carnarvon  at 
Edinburgh  on  the  5th  of  November  last,  the  Secretary  of 
State,  who  does  his  duty,  is  now  to  be  considered  by  British 
colonists  as  a  friend  to  whom  Ihey  may  always  appeal  for  the 
'  redress  of  their  wrongs.  "  The  evils  of  despotism,"  observed 
his  Lordship,  "  are  sufRciently  notorious.  Imperialism 
must  rest  upon  the  sole  foundation  upon  which  all  true 
things  must  rest,  namely,  that  which  is  sound  and  moral. 
We  ought  not  to,  and  cannot,  divorce  our  ^stetn  of  politics  from 
our  system  of  morals." 

[Communicated.] 


i6i 


IV.— THE    MARRIAGE    TIE    IN    ROMAN    AND 

ENGLISH    LAW. 

"DENTHAM,  in  his  "Theory  of  Legislation,"  commences 
"■^  his  remarks  on  marriage  by  calling  it  a  **  noble  contract, 
the  tie  of  society,  and  the  basis  of  civilization."  This  descrip- 
tion, which  very  fairly  sums  up  the  important  characteristics 
of  the  matrimonial  tie,  must  commend  itself  to  all  those 
who  have  devoted  any  attention  to  the  subject.  Marriage  has 
played  an  enormously  important  rdle  in  the  world's  history, 
and  to  trace  out  fully  its  influences,  would  be  to  fill  volumes. 
The  wideness  of  its  range,  and  the  interest  attaching  to  it, 
make  the  subject  difiicult  of  treatment  in  an  article  like  the 
present.  If  prolixity  be  avoided,  there  is  risk  that  a  mere 
skeleton  may  be  presented  to  our  view.  As  the  term 
"marriage"  has  been  already  used,  it  may  be  as  well  at 
the  outset  to  venture  on  a  definition.  By  marriage  we 
mean  the  union  of  a  man  and  woman  for  an  unlimited  time, 
accompanied  with  some  form  or  ceremony — religious,  legal, 
or  social — expressive  of  the  consent  of  the  parties  them- 
selves, or  of  those  on  whom  they  are  dependent. 

In  discussing  this  more  than  merely  temporary  union  of 
man  and  woman,  we  are  considering  in  part,  as  a  result,  a 
form  of  society  which,  by  many  jurists,  is  deemed  to  be  the 
earliest.  Out  of  marriage  grew  the  family,  and  for  marriage 
the  highest  antiquity  is  claimed— even  the  antiquity  of 
Divine  appointment.  Notwithstanding  the  fact  that  this 
bond  has  at  times  sat  lightly  upon  mankind,  yet  the  necessity 
forithas  never  been  totally  denied  by  any  nation  orpeople  who 
have  desired  to  perpetuate  themselves.  Even  in  the  first  dawn 
of  civilization,  the  union  in  marriage  of  man  and  woman 
must  have  assumed  a  regard  and  importance  which  have  not 
decreased,  but  rather  have  increased  with  the  advance 
of  Christianity  and  general  enlightenment.     The  reason  is 

II 
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that  &  want  of  cohesion  in  the  relations  of  individuals  acts 
with  tenfold  force  upon  the  interests  of  the  tribe  or  nation 
composed  of  those  individuals ;  for  where  there  is  no 
common  bond  for  the  units  of  a  people  in  private,  it  will  be 
too  much  to  expect  them  to  make  common  cause  in  public 
matters,  not  affecting  life  and  death.  This  elementary 
cohesion  must  have  been  supplied  by  the  Family,  and  the 
existence  of  the  family  undoubtedly  depended  on  a.  cere- 
mony which  may  be  called  marriage,  although  it  may  not 
be  identical  with  what  we  now  understand  by  the  term. 

As  in  the  course  of  this  article  we  shall  notice  marriage 
both  from  its  religious  and  civil  side,  a  probable  reason 
for  this  double  view  of  the  question  may  be  here  put 
forward.  Marriage,  in  the  abstract,  does  seem  to  belong 
to  the  civil  institutions  of  a  tribe  or  nation,  but  there 
can  be  no  doubt  of  the  tendency  shown  by  the  nuptial 
rite  to  be  inseparably  bound  up  with  a  religious  cere- 
mony. This  is  explicable  on  two  grounds,  (i)  from  an 
idea  of  drawing  an  invidious  distinction  between  regular 
marriage  and  unsanctioned  intercourse,  or  concubinage, 
with  the  idea  that  obloquy  should  rest  on  the  latter; 
and  (2)  from  the  combined  legal  and  religious  character  of 
the  priesthood  in  early  ages.  In  all  countries,  from  the 
earliest  times,  that  order  which  takes  care  of  the  religious 
element  has  assumed  the  authority  to  settle  and  manage 
this  question.  Though  the  sacerdotal  class  acquired  from 
this  fact  great  power,  as  its  members,  from  their  education 
and  pursuits,  were  better  able  to  appreciate  what  was 
conducive  to  material  prosperity  than  the  lay  and  unlearned 
classes;  yet  its  power  was  not  generally  abused  in  early 
times,  as  is  proved  by  the  wide  acceptance  of  its  rules.  In 
process  of  time  priests  became  lawyers,  not,  however,  by 
neglecting  religion  for  the  law,  but  because  while  they 
ministered  in  holy  things  they  dispensed  justice.  The 
people  brought  the  priests  hard  questions  to  decide ;  the 
latter  claimed  in  their  judgments  to  be  inspired  by  Heaven, 
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and  as  such  demanded  the  respect  of  the  suitors.  These 
decisions  were  preserved  by  oral  tradition  and  formed 
precedents  for  subsequent  and  similar  cases.  Gradually 
there  arose  a  portion  of  the  priestly  class  who  gave  them- 
selves up  to  study  these  decisions,  and  to  deliver  like  on 
similar  occasions,  leaving  to  their  brethren  the  care  of 
purely  religious  matters.  This  portion  became  ministers 
less  of  religious  than  legal  mysteries,  and  devoted  them- 
selves so  entirely  to  the  latter  that  their  sacerdotal  character 
was  lost  and  only  their  legal  survived.*  This  new  body 
would  not  altogether  forget  and  lay  aside  the  peculiar  line 
of  thought  with  which  it  had  been  familiar,  but  would 
introduce  rules  and  regulations  embodying  the  spirit  of 
the  whole  class  of  which  they  formerly  were  a  part.  This 
theory  we  put  forward  as  a  probable  one  to  account  for 
the  fact  that  marriage,  among  other  subjects,  has  a  twofold 
aspect — religious  and  legal — the  first  as  conducing  to  better 
morals,  the  latter  as  concerning  the  temporal  welfare  of  the 
nation,  and  to  explain  how  in  modem  times  both  Church 
and  State  claim  it  to  be  under  their  respective  jurisdiction 
and  supervision.  It  would  be  extremely  interesting,  if  space 
would  permit,  to  theorize  on  the  matrimonial  relations 
existing  between  primeval  man  and  woman,  and  to  discuss 
the  subject  of  "  comparative  marriage,"  setting  forth  the 
ideas  on  this  subject  prevailing  in  different  countries  with 
the  respective  rites  and  ceremonies,  for  every  country  has 
had  its  own  notions  on  this  subject,  and  all  of  them  worthy 
of  attention.  There  is,  however,  one  nation  which  has 
shown  such  a  remarkable  pre-eminence  in  defining  and 
settling  all  matters  which  involve  legal  conceptions,  and 
which  has  exercised  such  a  considerable  influence  over 
modem  institutions  and  modern  thought,  that  it  is  not 
possible,  when   discussing  such  a  matter  as  we   have   in 

*  Compare  the  History  of  Jewish  Legal  Institutions,  and  the  evolving  of  the 
Lord  Chancellor  out  of  the  Keeper  of  the  King's  Conscience,  t^.,  his  Con- 
fessor. 
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land,  to  pass  it  by  in  silence;  of  course  we  mean  the 
lioman  nation.  No  relation  of  life  seems  to  have  escaped 
he  observation  of  these  people,  and  whatever  came  under 
heir  view,  if  it  could  exercise  their  legal  bent,  was  certain 
o  be  treated  of  in  a  methodical  and  exhaustive  manner. 
A'ith  the  Roman  law  on  marriage  we  intend  to  compare 
he  English,  as  offering  a  clearer  contrast  than  that  of  any 
)ther  system — face  the  learned  author  of  "  Ancient  Law," 
vho  holds  that  our  marriage  ideas  are  essentially  Roman. 
A^e  would  premise,  however,  that,  since  some  portions  of 
he  English  subject  must  deal  with  controversies,  we  shall 
>ffer  no  one-sided  opinion  as  to  which  party  is  right  or 
t-rong,  but  endeavour  to  set  out  the  views  of  both. 

What  is  Marriage  ? — Roman  Law. — Modem  writers  have 
intered  into  an  unnecessary  discussion  as  to  whether  the 
loman  marriage  should  be  ranged  under  real  or  consensual 
ontracts,  two  sub-divisions  of  obligations  arising  ex  con- 
ractu  by  poUkitatio  and  conventio.  This  is  not  essentially  an 
mportant  question  ;  and  the  Romans  themselves  did  not 
.ttempt  to  define  marriage  as  a  regular  contract,  because 
hey  were  perfectly  well  aware  that  the  marriage  state  was, 
Q  ordinary  cases,  the  result  of  feelings  which  refused  to  be 
.nalysed  by  the  hard  and  ^t  qualifications  of  commercial 
lontracts.  Those  who  hold  it  to  be  a  consensual  contract 
>ase  their  arguments  on  the  dictum  '*  nuptias  turn  concuhitvs, 
ed  consensus  facit;"  but  we  shall,  fiirther  on,  attempt  to 
how  that  the  consensus  was  to  be  put  into  opposition  to 
lohabitation,  or,  as  Mr.  Poste  *  expresses  it,  "  to  the  use  of 
;ertain  words  or  certain  documents,  or  to  the  solemn  and 
[laceful  ceremonial  with  which  custom  has  surrounded  the 
natrimonial  union."  Consensual  contracts  could  be  formed 
vhen  the  contracting  parties  were  not  present  to  each  other; 
vhereas  a  marriage  required  the  presence  of  both  parties, 
ixcept  under  certain  circumstances,  and  then  the  woman 

'  **  The  Elements  of  Roman  Law,"  Gaiut,  p.  55. 
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must  be  led  to  her  husband's  home,  and  married  either  by 
letters  sent  from  the  man,  or  by  a  proxy,  in  which  events 
the  husband's  presence  was  sufficiently  proved.  For  these 
reasons,  says  Ortolan,  who  is  the  chief  holder  in  our  times 
of  the  real  contract  view,  we  must  deny  that  it  is  a  con- 
sensual contract,  but  hold  it  to  be  a  real  one.  Again,  there 
must  be  a  delivery  of  the  woman  over  to  her  husband, 
which  dejivery  of  possession  was  a  necessary  element  in 
real  contracts.  Savigny  holds  that  it  is  not  a  contract  at  all, 
but  is  rather  a  transfer  of  dominion  over  human  beings, 
and,  as  such,  paralleled  by  adoption,  emancipation,  and  the 
like.  This  theory,  while  being  very  applicable  to  the  older 
marriages  when  the  wife  became  in  manum  viriy  has  less 
point  with  reference  to  the  later  marriages,  when  the  wife 
had  greater  independence  both  of  person  and  of  property. 

We  now  come  to  the  definition  of  marriage.  Neither 
Ulpian  nor  Gaius  venture  on  a  definition  of  this  state,  and 
Paulus  and  Modestinus  are  the  first  to  supply  us  with  one. 
True  that  Ulpian  tries  to  define  connubiunty  by  saying  that 
it  is  a  ^^facidtas  uxoris  jure  ducenda^''  which  is  more  of  a 
statement  than  a  definition.  Paulus,  in  the  ''  Institutes  of 
Justinian,"  *  tells  us,  ^^Nuptice  sive  matrimonium  est  viri  et 
mulieris  conjunciio,  individiMm  vita  consuetudinem  continens,** 
Modestinus,  in  the  "  Digest,"  t  says,  ^*  Nuptia  sunt  conjunctio 
maris  et  femince,  et  omnis  vita  consortium,  divini  et  humani 
juris  communicatio,*'  With  these  two  definitions  before  us, 
we  may  say  that  the  Roman  conception  of  marriage  was  a 
tie  which  was  to  endure  for  an  indefinite  period,  and  not  a 
mere  temporary  cohabitation  (concubinatus).  The  wife  was 
to  be  placed  on  a  position  in  society  equal  to  that  of  her 
husband;  she  was  to  be  regarded  as  the  mother  of  his 
household,  as  he  was  its  father.  The  communicatio  humani 
juris  implies  that  she  was  to  have  an  equal  right  of  appeal 
to  the  protection  of  the  law  with  her  husband,  whether  as 

*  Book  I.,  Tide  ix ,  sec.  i.  f  Book  XXIII.,  Title  ii.,  sec.  i. 
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gainst  him  or  third  parties,  whether  she  were  in  i 
iri,  or  sui  juris,  or  dependent  on  her  agnatic  guardians. 
The  next  question  before  our  notice  is,  how  was  this 
ie  brought  about?  By  what  ceremonies?  Was  plain 
onsent,  nudus  comensus,  the  sole  essential  ingredient  to 
otify  to  the  world  in  general  that  a  man  and  a  woman 
greed  to  live  together?  Were  confarreatio,  coemptio,  and 
sus  marriage  ceremonies  ?  Although  it  is  an  accepted 
ict  that,  as  nations  progress,  their  early  complicated  legal 
arms  tend  to  simplify  themselves,  it  is  yet  too  much 
3  say  that  no  extrinsic  evidence,  other  than  mere  cohabi- 
ition,  was  necessary  to  prove  satisfactorily  that  a  man 
nd  a  woman  had  agreed  to  live  together,  from  which 
nion  flowed  many  important  legal  results.  We  hold 
D  our  early  definition  of  marriage,  in  which  it  is  stated 
hat  it  must  be  witnessed  by  some  social,  or  religious,  or 
:gal  ceremony.  A  marriage  must  have  some  attesting  fact, 
whether  it  be  a  friendly  gathering,  or  a  benediction  from  a 
linister  of  religion,  or  the  intervention  of  the  law  in  regu- 
iting  the  property  of  the  spouses.  Marriage  in  Roman 
iw,  we  are  tolerably  certain,  was  evidenced  by  some  sort 
f  formality  or  other;  but  neither  confarreatio,  coemptio, 
or  usus  was  a  marriage  ceremony,  qua  marriage  cere- 
lony  cementing  the  nuptial  tie,  for  they  bear  within 
hemselves  internal  marks  that  they  could  not  have 
leen  so  used.  To  begin  with  the  oldest,  and  for  that 
eason  the  most  solemn  and  complicated  formality,  con- 
irreatio.  This,  in  the  earlier  and  more  glorious  times  of 
he  Roman  republic  was  reserved  for  the  patrician  caste, 
nd  from  its  expensive  formalities  came  within  reach 
mly  of  the  wealthier  portion  of  the  patriciate.  It  was 
^separably  bound  up  with  pagan  worship,  and  when 
lagamsm  became  effete,  it  disappeared  with  it.  Thus, 
onfarreaiio  was  not  a  ceremony  common  to  all  classes  (but 
egular  nuptial  rites  obtaining  in  nations  are  alike  for  all 
a  kind,  though  in  particular  stations  of  life  they  may  differ 
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in  degree),  and  at  a  comparatively  early  period  had  died 
out.  Coemptio  was  the  fictitious  sale  of  a  woman  to  a  man, 
who  purchased  her  in  the  presence  of  five  witnesses,  and 
of  one  who  was  called  the  libripens,  or  medium  of  the 
purchase  and  sale.  This  process  was  not  confined  to  the 
bringing  of  the  wife  in  manum  viriy  but  was  extended  to  the 
liberation  of  the  heiress  from  the  onerous  religious  duties 
attaching  to  her  hereditas,  and  to  the  emancipation  of  the 
female  from  the  power  of  her  guardians.  Can  a  ceremony, 
which  is  used  alike  to  enslave  and  liberate  a  woman,  by 
which  a  woman  cohabiting  with  a  man  as  his  uxovy*  and 
not  concubina,  can  be  brought  under  his  power,  entitling  her 
to  the  epithet  of  tnaterfamilias,  be  strictly  called  a  marriage 
rite? 

The  third  and  last,  usus,  was  the  unbroken  cohabitation  of 
a  woman  with  a  man  for  a  year.  The  results  of  usus  were 
not  settled  until  after  the  lapse  of  a  year ;  and  if  a  woman 
was  married  to  a  man,  and  lived  with  him  for  a  whole  year 
without  availing  herself  of  the  right  of  absenting  herself  for 
three  nights  in  the  year,  she  was  not  more  married  to  him 
at  the  expiration  than  at  the  commencement  of  that  period, 
but  she  passed  completely  into  his  power  and  became  to 
him  in  loco  filice.f  An  uninterrupted  living  together  for  a  no 
less  period  than  a  whole  year  cannot  be  construed  in  any 
sense  to  imply  a  marriage  ceremony.  Confarreatio,  coemptio, 
and  usus  were  modes  of  contracting  a  marriage  with  a  par- 
ticular result — the  subjection  of  the  wife  to  the  husband's 
power — but  had  nothing  to  do  with  the  actual  marriage 
contract  or  the  ceremonies  attesting  the  contract ;  though 
at  times  the  first  two  may  no  doubt  have  served  as  adjuncts 
to  the  other  rites. 

We  have  now  to  decide  whether  Roman  marriage  required 

•  An  uxor  was  a  regularly  married  woman,  but  not  under  the  power  of  her 
husband,  otherwise  she  would  have  been  called  matrona  or  materfamilias, 

t  The  children  bom  after  the  first  year  were  not  more  le|^itimate  than  an^ 
child  bom  within  the  first. 
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ything  for  its  formation  but  plain  consent.  Wamkcenig 
Cs,*  "  marriage  is  contracted  without  any  solemnity,  but 
th  bare  consent  if  it  stands  on  a  basis  of  marital  affection, 
hence  the  following  expression,  'consent,  not  cohabitation, 
ikes  a  marriage.'  Neither  the  authority  of  a  magistrate, 
r  the  priestly  benediction  is  requisite.  However,  among 
rsons  of  high  rank  marriage  is  never  celebrated  except 
th  the  addition  of  instruments  of  dower."  The  consensus  of 
i  contracting  parties,  and  of  those  in  whose  power  they 
re,  was  of  course  a  necessary  ingredient  in,  but  not  the 
e  qualification  of,  marriage.  If  there  was  no  need  of  any 
-emony,  religious,  legal,  or  social,  how  was  the  maritalii 
•.ctio  {on  which  so  much  stress  is  laid)  made  known  at  any 
e  in  the  marriages  of  patricians  in  that  intermediate 
ge  between  the  obsolescence  of  confarreatio,  coemptio,  and 
B  (granting  for  the  sake  of  argument  that  these  were 
iniage  ceremonies)  and  the  institution  of  instrumenta 
alia;  and  how  when  these  were  abolished  7  Again,  by 
.at  means  was  this  marilalis  affedio  discovered  in  the 
ion  of  the  more  humbly  bom  ?  On  what  foundation  did 
:  law  base  its  distinction  between  mere  concubinage  and 
■  honourable  state  of  marriage  ?  Those  who  hold  mere 
isent  necessary  say,  "  concubinam  ex  sola  animi  destinatione 
imari  oporlet;"  and  when  the  woman  was  of  good  birth 
j  reputation,  no  doubt  her  union  with  the  man  was 
!med  to  be  honourable.  On  the  other  hand,  when  the 
iman  was  of  lowly  origin  the  contrary  presumption  was 
Id.  It  is  scarcely  possible  that  such  a  nebulous  and 
defined  distinction  between  marriage  and  concubinage 
dly  existed,  for  it  must  have  ted  to  innumerable  frauds 
d  law-suits.  Another  argument  against  the  nudus  consensus 
:ory  is  the  important  question  of  legitimatio  per  subsequens 
trimonittm.  If  there  was  no  real  difference  between 
ncubinage    and    marriage,   except    what    existed    in   the 

*  lostitutionea  Juris  Romani  Priviti,  Book  I.,  fee.  173. 
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minds  of  the  parties,  there  was  no  necessity  for  those  in 
that  particular  relation  of  life,  called  concubinatus^  to 
undergo  a  marriage  ceremony  together  with  a  drawing  up 
of  settlements,  to  confer  a  legal  position  on  their  children. 
In  most  cases,  where  it  was  of  sufficient  importance  to 
contract  this  subsequent  marriage,  the  position  and 
character  of  the  woman  must  have  been  honourable  enough 
to  raise  a  presumption  of  marriage.  Of  course,  we  must 
bear  in  mind  that  concubinatus  under  the  Roman  law  was 
not  of  the  same  kind  as  modem  concubinage  is.  It  had 
a  decided  leg^l  status,  and  being  recognized  by  the  law 
was  legislated  for,  and  the  position  of  the  concubina,  though 
less  honourable  than  that  of  the  uxor  or  tnatrona,  was 
not  so  debased  as  that  of  the  *' mistress"  of  modem  days. 
No  unmarried  man  could  live  with  two  concubines,  and 
married  men  were  forbidden  to  keep  any  at  all.  This  state 
of  life  was  deemed  immoral  by  successive  Christian 
Emperors,  who  successfully,  on  the  whole,  eradicated  it 
out  of  the  laity,  but  it  lingered  later,  and  to  a  con- 
siderable extent,  among  the  clergy,  though  the  sweep- 
ing and  reckless  charges  brought  against  them  by  such 
as  Peter  Damiani,  Hildebrand,  and  others  cannot  be 
supported  in  their  entirety.  But  when  we  look  into 
the  difference  between  matrimony  and  concubinage,  we 
find  that  it  is  an  important  one;  in  the  latter  there  is 
neither  dower  nor  settlement,  and  the  issue  of  the  union  do 
not  pass  into  their  father's  power  except  under  certain 
circumstances.  The  meaning  of  Ulpian's  phrase,  "  nuptias 
enim  non  concubitus,  sed  consensus  facit,''  must  be  sought 
for  in  the  context,  and  is  that  mere  cohabitation  of  the 
man  and  woman  is  not  of  itself  capable  of  creating  the 
nuptial  tie,  but  the  consent  of  the  proper  parties  that  the 
two  should  live  together  was  also  necessary,  as  well  as  the 
surrender  of  the  woman  in  such  a  way  as  to  make  the 
concubiius  feasible,  that  is  to  say,  the  parties  must  have 
participated  in   some    hymeneal  solemnity.     In  addition 
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these  more  dry  reasons,  it  is  not  probable  that 
long  such  a  people  as  the  Italians,  surronnded  by 
ght  skies  and  a  laughing  country,  marriage,  which 
always  deemed  to  be  a  fitting  occasion  for  public 
play,  should  have  been  entered  into  by  the  simple  and 
re  consent  of  the  contracting  parties.  Conducting  the 
de  to  the  marriage  bed,  the  ceremony  of  making  her 
e  of  her  husband's  house  by  fire  and  water — this  last 
earlier  times — the  drawing  up  of  dotal  settlements,  and 
the  latter  Empire  marriage  before  an  attesting  priest 
ist  at  different  periods  have  served  to  witness  the  consent 
the  parties  that  they  twain  should  be  one  Besh.  Then, 
tly,  there  was  another  ceremony,  combining  both  the 
:ial  and  legal  element,  the  deductio  in  domum  mariti,  or  the 
ding  of  the  bride  to  the  home  of  her  husband  as  the  bead- 
Eirters,  as  it  were,  of  their  married  life.  Where  the  domtts 
riti  was  there  also  was  the  domicilium  matrimonii;  the 
ations  of  the  wife  to  the  municipal  magistrate,  a  matter 
vital  importance,  depended  upon  the  locality  of  the 
[ne  of  her  husband.  This  deductio  -in  domum,  a  survival 
-haps  of  the  old  matrimonial  theory  that  the  husband 
le  and  violently  withdrew  his  future  wife  from  her  family, 
ved  not  only  as  an  open  notification  to  neighbours  of 
!  union  of  husband  and  wife,  and  as  such  was  a  legal 
emony  to  be  performed  in  all  marriages,  but  also  by 
liday  displays  to  give  an  opportunity  to  friends  and 
atives  to  testify  their  sympathy  and  join  in  the  festivities. 
kVe  will  now  consider  between  whom  marriage  might 
celebrated.  It  is  of  use  to  inquire  into  this,  because, 
ong  other  reasons,  it  is  demonstrative  of  that  class-spirit 
ich  was  so  dominant  in  Rome,  and  which  was  only  broken 
by  drains  on  her  original  population,  to  compensate  for 
ich  the  fictitious  character  of  Roman  citizen  was  given  to 
sns.  To  create  a  regular,  or  civil,  marriage,  justum  matri' 
nium,  which  brought  the  children  bom  in  it  under  their 
her's  power,  there  were  three  requisites — capacity,  con- 
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sent,  and  evidence  of  consent.  Under  the  head  of  capacity 
are  to  be  reckoned  pubertas  and  jus  connubii.  Consent  includes 
the  consent,  under  certain  circumstances,  of  the  contracting 
parties,  of  their  parents  or  guardians,  and  of  those  whose 
family  will  be  increased  by  the  marriage.  In  Roman 
law  marriage  for  a  long  time  was  looked  upon  as  of 
two  kinds,  civil  and  gentile.  The  former  was  at  first 
confined  to  Roman  citizens  only,  then  extended  to 
privileged  Latins  and  aliens;  the  latter  could  be  con- 
tracted by  all  (even  by  Roman  citizens  with  aliens)  except 
slaves,  whose  connection*  had  no  legal  status.  Civil 
marriage  brought  the  children  sub  patria  poiestate,  but 
neither  Gentile  marriage,  nor  coniubetfiium^  nor  concubinatus 
had  any  such  effect. 

The  ji4s  connubii f  which  may  be  translated  as  '^  no  dis* 
qualification  for  marriage,"  was  a  very  important  element 
in  matrimonial  law  at  Rome.  By  pursuing  a  negative 
course  of  inquiry,  we  shall  learn  what  persons  had  the 
right  of  intermarriage.  There  were  two  chief  divisions  of 
disqualification,  legal  and  natural.  Under  legal  comes 
(a.)  Inequality  of  birth,  the  removal  of  which  disqualifica- 
tion may  be  briefly  sketched. 

Previously  to  the  Lex  Canukia  there  was  no  jus  connubii 
between  patricians  and  plebians.  Down  to  the  lex  Papia  et 
PoppaUj  ingenui  were  under  a  like  incapacity  to  contract  a 
civil  marriage  with  liberiini;  but  by  this  law,  the  chief 
scope  of  which  was  to  further  the  increase  of  marriage 
among  the  wealthy  and  luxurious  Romans,  all  ingenui^ 
except  those  of  senatorial  rank,  were  allowed  to  intermarry 
with  libertina^  provided  that  they  were  not  prostitutes, 
actresses,  or  women  scarred  with  the  brand  of  infamy.  To 
meet  his  own  case,  Justinian  (his  wife  Theodora  had  been 
an  actress)  repealed  the  law  preventing  a  man,  whatever 

*  This  was  called  coniuhernium,  and  presents  a  specimen  of  anomaly  in 
Roman  law,  which  system  refused  to  recognise  its  legal  existence,  but  at  the 
mne  time  forbade  it  to  be  incestuous. 
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lis  social  rank  might  be,  from  marrying  one  who  had 
brmerly  practised  the  ars  ludicra.  By  the  117th  Novel,  the 
lame  Emperor  removed  all  matrimonial  disabilities  from 
hose  who  were  styled  humiUs  abjectttve  persona,  thus  cutting 
lown  the  last  remaining  barriers  erected  by  the  old  class- 
;pirit  of  Rome.  (b.J  The  next  disqualificatioD  is  madness 
vhile  it  lasted,  (c.)  Physical  incapacity,  such  as  exists  in 
he  case  of  eunuchs,  bom  or  made,  and  the  case  of  those 
vho  by  some  bodily  defect  cannot  attain  to  puberty. 
d.)  Another  disqualification  rested  on  social  reasons.  A 
^ardian  could  not  marry  his  ward  until  she  attained  the  age 
>f  26,  except  she  were  betrothed  or  given  to  him  by  her 
ather.  An  adulterer  could  not  marry  his  accomplice,  nor 
he  ravisher  the  woman  he  violated.  (e.J  A  further  dis- 
[ualiBcation  is  based  on  political  reasons.  A  governor  of  a 
)rovince  is  prevented  from  marrying  a  woman  bora  or 
esiding  in  the  province  during  his  tenure  of  ofBce,  lest  he 
;hould  gain  too  much  power,  or  be  influenced  by  her  and 
10  neglect  the  interests  of  Rome.  A  Christian  could  not 
narry  a  Jew ;  this  no  doubt  arose  from  the  hatred  evinced 
)y  the  early  Christians  for  the  betrayer  of  their  Lord. 

The  disqualification  from  natural  causes  is  the  bar  placed 
)y  relationship  or  affinity.  The  broad  and  general  rules 
ire  as  follows: — No  one  could  marry  any  one  standing  to 
lim  in  the  place  of  an  ascendant  or  descendant ;  and 
:ollaterals  up  to  the  fourth  degree,  and  aj^nes  could  not 
ntermarry.  These  restrictions  varying  with  the  times 
ipply  equally  to  those  relationships  arising  out  of  adoption ; 
>ut  when  this  latter  tie  was  broken  by  emancipation,  they 
lid  not  hold  good,  except  between  the  adopted  child  and 
ts  adoptive  ascendants.  From  the  very  earliest  any  con- 
lection  between  direct  ascendants  and  descendants  was 
egarded  as  incestuous ;  but  in  the  earlier  Empire  the 
onnection  of  collateral  ascendants  and  descendants  was 
lot  so  regarded.  This  was  introduced  to  suit  the  case  of 
i^laudius,  who  desired  to  marry  his  niece,  Agrippina,  bis 
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brother's  daughter.  He  caused  the  servile  senate  to  declare 
such  marriage  legal,  and  his  example  was  sufficiently 
imitated  by  the  nobility  at  Rome.  The  intermarriage  of 
collaterals  within  the  sixth  degree  was  at  one  time  pro- 
hibited, but  for  no  better  reason  apparently  than  that  there 
were  names  for  such  relatives.  This  restriction  was  reduced 
to  the  fourth  degree  (this  prevented  first  cousins  from 
marrying) ;  and  then  to  the  third  degree,  but  with  this 
anomalous  distinction,  that  while  it  was  incest  for  an  aunt 
to  marry  her  brother's  or  sister's  son,  or  for  an  uncle  to 
marry  his  sister's  daughter,  he  might  marry  his  brother's 
daughter.  This  otherwise  incomprehensible  rule  is  ex- 
plained by  the  Emperor  Claudius's  case.  When  Christianity 
became  the  religion  of  the  Empire,  such  a  connection 
was  deemed  hostile  to  its  spirit  and  doctrine,  and  was 
therefore  abolished  by  Constantine.  The  law  as  to  the 
intermarriage  of  first  cousins  varied  with  different  Em- 
perors, until  Justinian  confirmed  a  former  constitution 
which  had  removed  all  obstacles.  Affinity,  or  the  relation- 
ship into  which  each  of  the  married  pair  enters  with 
the  members  of  their  respective  families,  acted  as  a  bar  up 
to  certain  grades.  Accordingly  a  man  could  not  marry,  even 
if  he  had  wished  it,  his  mother-in-law,  or  daughter-in-law, 
or  stepdaughter  or  stepmother.  The  much  vexed  question 
as  to  whether  a  man  could  marry  his  deceased  wife's  sister, 
and  a  woman  her  deceased  husband's  brother  exercised  the 
minds  of  lawyers  and  philosophers  even  in  those  days  ;  for 
these  affines  were  permitted  to  marry  each  other  in  the  time 
of  Gains,  and  for  many  years  afterwards,  but  Christianity 
once  more  altered  the  marriage  law,  and  Constantine 
issued  a  constitution  in  which  he  forbade  this  union,  which 
was  subsequently  ratified  by  Justinian's  legislation. 

We  have  endeavoured  in  the  preceding  pages  to  give  a 
brief  general  outline  of  what  a  Roman  marriage  was,  and 
how  it  might  be  celebrated,  but  have  made  no  reference  to 
any  results  of  the    tie,  which   would  furnish  matter  for 
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separate  discussion.  We  have  now  to  consider  the  English 
narriage. 

English  Law. — It  is  to  be  feared  that  there  is  a  great  deal  of 
prejudice  existing  in  England  on  this  subject,  and  that  it  is 
;ombined  with  considerable  ignorance.  Few  persons,  not- 
ivithstanding  that  the  majority  have  the  word  on  their  lips 
•very  day  of  their  life,  could  give  a  satisfactory  definition  of 
:he  term,  and  argue  out  reasonably  from  what  point  of  view 
:hey  regard  the  state  of  matrimony.  We,  as  a  nation,  are  not 
jiven  to  the  thinking  out  of  legal  ideas ;  we  desire  to  obey 
:he  laws  if  they  do  not  gall  us  too  much  ;  but  what  are  the 
jnderlying  principles  and  causes  of  any  particular  law  we 
io  not  always  deign  to  consider.  For  these  reasons  we  have 
I  mass  of  conflicting  undigested  theories  floating  about,  out 
}f  which  each  individual  can  choose  according  to  his  own 
^articular  line  of  thought,  and  which  he  can  stoutly  main- 
:ain  because  his  adversary  has  no  more  firm  stand  point  of 
argument  than  himself.  As  a  specimen  of  this  we  may  cite 
:he  versatile  author  of  *'  No  Name,"  and  "  Man  and  Wife." 
^an  any  one  but  a  poet,  writing  under  the  impulse  of  his 
ieelings,  reconcile  the  general  scope  of  these  two  books  7 
[n  the  former  we  are  told  that  Nora  and  Margaret  Vanstone 
ire  left  penniless  and  without  a  name,  because  their  father 
uid  mother  had  not  had  a  religious  ceremony  read  over 
them  before  the  births  of  the  two  girls.  This  is  more  than 
1  covert  thrust  at  a  religious  and  complicated  ceremony ; 
while  in  the  latter  work  the  marriage  law  of  Scotland 
receives  equal  castigation  with  modem  athleticism  ;  and 
this  because  Scots  law  allows  the  tie  to  be  contracted 
[nerely  before  competent  witnesses,  and  not  necessarily 
isefore  a  priest  or  other  authorised  officer. 

Marriage,  in  English  as  well  as  Roman  law,  is  called  a 
:ontract,  because  it  shares  in  common  with  ordinary  com- 
mercial transactions  two  of  the  chief  requisites  of  a  contract, 
lamely,  a  mutual  agreement  of  the  wills  of  two  parties  {to 
live  together),  and  the  notification  to  each  other  by  the 
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respective  individuals  of  that  agreement.  At  this  point,  in 
reality,  the  resemblance  stops.  There  are  deeper  feelings  at 
the  bottom  of  such  contracts  than  of  those  of  trade.  They 
are  less  interfered  with  by  the  direct  intervention  of  the 
law;  but,  on  the  other  hand,  the  marriage  contract  cannot  be 
dissolved  at  will  by  the  husband  or  wife,  but  requires  the 
interposition  of  a  magistrate,  which  ordinary  dissolution  of 
partnership  does  not  require.  This  characteristic  marks  a 
strong  line  of  contrast  between  our  marriage  and  the  lax 
tie  prevailing  at  Rome,  from  before  the  late  republic  to  the 
early  Christian  Emperors. 

There  has  not  been  any  question  in  England  as  to  what 
kind  of  contract  marriage  is ;  and  this  is  due  to  the  fact,  that 
contracts  in  our  law  are  not  strictly  classified  according  to 
the  formalities  peculiar  to  each,  which  is  the  general  basis 
of  the  Roman  law  division.  What  we  must  now  consider 
is,  whether  the  law  of  England  regards  marriage  as  a 
sacrament,  i.e.,  a  purely  religious  ceremony,  or  as  a  civil 
contract.  There  are  grounds  for  both  views,  which  will  be 
succinctly  stated,  and  a  general  inference  will  be  drawn 
from  the  statement  of  them.  There  can  be  no  danger  in 
holding  that,  from  the  influence  exercised  by  the  Canon 
law,  it  bears  a  double  aspect — the  religious  and  civil.  It  is 
necessary  to  explain  the  meaning  of  the  term  "  sacrament," 
as  applied  to  it.  In  the  infancy  of  the  Christian  Church, 
when  religious  fervour  was  great,  it  seemed  good  to  parties 
entering  the  state  of  matrimony  to  have  their  union  blest 
by  Heaven ;  the  civil  side  of  the  contract  was  not,  how- 
ever, rendered  any  more  binding  by  the  pronouncement 
of  this  benediction.  Milman,*  quoting  the  letter  of  S.  Igna- 
tius to  S.  Polycarp,  says,  that  **  On  marriage,  the  Christian 
is  taught  to  take  counsel  of  the  bishop.  Some  kind  of 
benediction  in  the  Church,  or  in  the  presence  of  the  com- 
munity, gave  its  peculiar  holiness  to  the  ceremony.     .     .     . 

•  Latin  Christianity,  Book  III.,  chapter  5. 
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Yet  the  Roman  citizen  was  bound  only  by  the  civil  con- 
tract." The  learned  Dean  then  goes  on  to  say  that  by 
degrees  the  Church  acquired  supreme  jurisdiction  over 
matrimonial  questions,  which,  as  codified  in  the  Canon 
Law,  survived  even  in  England  up  to  quite  recent  years. 
Marriage  was  so  highly  thought  of  by  the  primitive  Church 
that  it  was  numbered  among  the  sacraments,  or  means  of 
grace ;  because,  in  the  first  place,  it  was  a  check  to  incon- 
tinence, and  was  besides  typical  of  the  union  of  Christ  in 
heaven  with  his  spiritual  Bride,  the  Church  on  earth.  At 
the  period  of  the  Reformation,  when  the  Church  of  England 
denied  finally  the  supremacy  of  Rome,  she  at  the  same  time 
professed  to  purge  herself  of  certain  errors  into  which  she 
considered  the  main  body  of  Western  Christendom  had 
fallen.  She  now  decreed  that  there  are  only  two  sacra- 
ments generally  necessary  for  salvation,  and  left  to  the 
individual  members  of  her  Church  to  hold,  if  they  like,  that 
the  other  five  are  necessary,  but  not  so  necessary  as  the 
two  which  she  particularises.  That  she  regards  it  as  a 
religious  service  is  evidenced  by  her  incorporating  in  her 
Prayer  Book  an  order  for  its  solemnization.  The  result 
has  been  that  while  some  hold  marriage  to  he  a  sacrament, 
and  others  do  not,  only  a  comparative  few  deny  it  to  be  a 
religious  ceremony,  and  it  is  in  this  sense  that  the  term 
sacrament  is  here  used. 

The  reasons  advanced  by  those  who  hold  it  to  be  exclu- 
sively a  religious  rite  are  of  some  such  nature  as  the 
following : — 

(i.)  Marriage  is  of  Divine  appointment,  for  the  three 
purposes  enumerated  in  our  Prayer  Book.  Properly 
ordained  priests  are  also  of  Divine  appointment,  therefore 
these  are  best  able  to  carry  out  Heaven's  decrees  in  this 
matter. 

(2.)  One  portion  of  the  marriage  ceremony  requires  a 
benediction ;  only  a  priest  can  bless,  therefore  only  a  priest 
can  marry. 
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(3.)  A  religious  ceremony  tends  to  strengthen  and 
purify  that  union  on  which  so  much  happiness  or  misery 
depends. 

(4.)  By  the  law  of  the  land  a  religious  ceremony  was  neces- 
sary in  former  years  to  make  the  contract  of  marriage  a  valid 
one. 

Those  who  hold  the  civil  side  of  the  question  say : — 

(i.)  Previously  to  the  introduction  of  Christianity  there 
were  well-defined  rules  of  marriage,  and  it  was  self-aggran- 
dising sacerdotalism  that  made  a  religious  rite  at  one  time 
necessary. 

(2.)  The  State  has  a  right  to  regulate  the  union  of  its 
members. 

(3.)  The  State  claims  a  power  to  dissolve  the  marriage. 
If  matrimony  was  peculiarly  a  religious  ceremony  which  was 
wholly  and  solely  within  ecclesiastical  domains,  the  State, 
9Mi  the  civil  side  of  the  administration  of  government,  would 
be  powerless  of  itself  to  declare  that  a  contract,  with  which 
it  was  not  in  any  way  concerned,  should  at  any  given  time 
or  for  any  given  reason  be  rescinded  or  made  null  and  void. 
And  previously  to  the  establishment  of  a  Divorce  Court  in 
1858,  divorce  a  vinculo  matrimonii^  on  the  ground  of  adultery, 
was  obtainable  only  by  Act  of  Parliament. 

(4.)  By  recent  legislation  marriage  is  capable  of  being 
contracted  before  a  civil  officer.* 

Those  who  hold  the  civil  view  argue  thus.  Marriage  as  a 
civil  contract  in  the  abstract  may  have  had  a  religious 
ceremony  imposed  upon  it.  Or,  again,  things  may  have  a 
Divine  appointment  and  so  claim  a  religious  sanction,  but 
not  on  that  account  are  they  to  be  made  matters  of  faith 
and  religion.  The  Creator,  in  the  earliest  infancy  of  nations, 
may  have  seen  fit  to  give  express  directions  as  to  the  better 
management  of  society,  thus  saving  men  from  the  misery 
and  risk  of  experience,  but  did  not  in  every  case  lay  down 

*  Paley  says  that,  during  the  Protectorate,  marriage  was  made  a  civil 
ceremony  in  order  to  spite  the  clergy. 
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that  such  directions  were  to  be  construed  as  articles  of 
religion,  but  rather  left  to  the  individual  nations  accord- 
ing to  their  characteristics  and  genius,  the  embodiment 
and  operation  of  these  rules,  and  the  result  of  contra- 
vening such  is  not  a  religious  offence  entailing  a  divine 
anathema,  but  rather  a  civil  tort,  the  repeated  commission 
of  which  inevitably  tends  to  the  disintegration  of  society. 
Marriage,  they  own,  is  a  state  approved  by  Heaven ;  but 
then  they  go  on  to  prove  how  the  Church  has  assumed 
dominion  over  it  in  a  manner  not  warranted  by  the  ordinary 
sources  of  revelation.  Whilst  Western  Europe  in  her 
political  and  social  position  was  most  unstable,  turbulent, 
and  varying,  Italy  was  oppressed  by  internal  weakness  and  by 
taxes,  levied  for  the  Emperor  at  Byzantium,  and  in  common 
with  the  rest  of  Europe  was  exposed  to  the  invasion  of  the 
hordes  of  barbarians  pouring  in  from  the  north  and  from 
the  east,  who  made  the  native  population  dnnk  the  last 
dregs  of  despair.  The  civilization  of  Greece  Eind  Rome  was 
slipping  back  into  almost  primeval  barbarism,  and  the  only 
element  that  availed  against  this  backsliding,  and  rescued 
the  mass  of  the  people  from  utter  degradation  was  Christi* 
anity.  By  the  dissensions  and  weakness  of  the  nations  the 
Church  grew ;  what  she  decreed  to  be  faith  she  could  now 
enforce  as  such  under  the  pain  of  excommimication.  Her 
rules  and  regulations  were  followed  alike  by  monarchs  and 
subjects  as  gospel  truths  not  to  be  controverted.  It  was  at 
this  period  she  advanced  claims  over  matters  purely  secular; 
among  which  was  marriage ;  her  rules  and  regulations, 
codified  in  the  Canon  Law,  were  imposed  upon  every  nation 
accepting  her  tenets.  When  those  countries  which  had 
embraced  Christianity  had  become  settled  down,  and  were 
framing  laws  and  constitutions,  and  were  regulating  their 
social  relations,  the  Church's  influence  would  be  most 
strongly  felt,  especially  in  these  last,  and  her  rules  would  be 
incorporated  with,  and  form  part  of  the  law  of  the  State. 
Among  these  was  one  which  required  marriage  to  be  cele- 
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brated  before  a  priest.  This,  they  hold,  accounts  for  the 
view  that  matrimony  in  England  can  only  properly  be 
entered  into  before  one  who  ministers  in  holy  things.  On 
the  other  hand,  whenever  the  Roman  law  had  struck  deeply 
into  the  social  organization  of  the  people,  it  was  never 
eradicated,  but  formed  the  basis  of,  if  not  for  many 
centuries  the  actual  common  law  of,  that  State,  and  was 
modified  only  from  time  to  time  to  suit  the  demands  of 
improved  thought  and  civilization.  Roman  law  regarded 
marriage  as  a  civil  contract  ;  it  was  of  such  a  nature  that 
its  inception  and  results  affected  the  general  body  of  the 
State,  and  could  be  regulated  by  provisions  of  the  Legis- 
lature for  the  time  being  sovereign  over  the  body  of  the 
people.  Hence  is  obtained  the  double  view  of  marriage 
which  holds  good  on  the  Continent — a  religious  ceremony, 
if  desired,  carrying  out  a  civil  contract.  If  French  or 
Germans  wish  to  marry,  they  must  be  married  before  a  civil 
officer;  they  way,  if  they  please,  add  the  religious  ceremony. 
This  double  aspect,  say  its  English  supporters,  is  the  legal 
one  here,  and  ought  to  be  more  generally  known  than  it  is. 
Marriage  is  a  contract  of  a  civil  nature,  the  performance  of 
which  is  certainly  carried  out  in  ordinary  cases  by  means  of 
a  religious  rite,  and  is  one  which  the  State  can  regulate. 
They  argue  that  if,  for  instance,  during  the  next  Session  a 
Bill  became  law  to  the  effect  that  first  cousins  could  not 
marry,  the  future  union  of  those  standing  in  such  relation- 
ship, though  solemnized  by  a  priest,  would  not  be  held  valid. 
As  to  the  State  in  former  days  having  required  that  all 
marriages  should  be  solemnized  with  the  rites  obtain- 
ing in  the  different  religious  communions,  it  was  due  to 
the  fact  that  every  organised  society  feels  the  importance 
of  marriage  both  socially  and  legally,  and  desires  that 
those  events  in  life  on  whose  results  depend  so  completely 
the  well  being  and  proper  status  of  all,  should  be  testified 
by  such  ceremonies  and  such  witnesses  as  to  make  it  certain 
that  they  had   been   entered  into  legally,  and  not  clan- 
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destinely  or  temporarily.  As  to  the  benediction  of  a  priest, 
they  say  marriage  is  a  holy  state,  and  if  deemed  necessary  the 
blessing  of  heaven  should  be  invoked  on  the  union ;  but  this  is 
paralleled  by  what  is  done  on  going  on  a  long  journey,  or  to 
war.  God's  grace  is  called  down  on  our  battalions  when  en- 
gaged against  the  enemy,  although  they  may  be  on  the  wrong 
side,  just  as  the  priest  pronounces  a  benediction  over  a  couple 
who  may  have  joined  themselves  together  with  sordid  or 
unholy  views.  The  necessity  for  marriage  before  a  priest  arose 
from  the  rude  state  of  the  times.  The  church,  after  appor- 
tioning out  lands  for  dioceses  under  episcopi,  subdivided 
these  for  better  rule  into  smaller  districts,  parochia,  under 
parochi,  or  parish  priests.  This  pardckus  was  generally  the 
only  lettered  man  of  his  district,  and  was  the  head  of  all 
matters,  whether  concerning  war  or  peace,  and  was  the 
chief  repository  of  facts  and  events  that  occurred  within  his 
knowledge  and  district.  Though  this  parockus,  before  whom 
the  ceremony  was  to  be  performed  was  in  holy  orders, 
according  to  the  Canon  law  he  was  originally  intended  to 
be  only  the  witness  of  the  union  of  the  contracting  parties.* 
Perhaps  the  espousing  couple  sufficiently  celebrated  the 
sacrament  in  themselves  when  they  mutually  declared  to 
take  each  other  for  better  or  for  worse  during  the  time  of 
their  natural  lives,  and  all  that  was  required  of  the  parochus 
was  to  be  witness  of  the  espousals,  and  to  be  the  repository 
of  the  fact ;  in  reality  he  was  there  in  an  attesting  and  not 
ministerial  capacity,  but  by  degrees  assumed  the  latter 
functions.  That  the  priest  served  as  a  quasi  district  registrar 
in  those  times  is  proved  by  the  husband  at  the  marriage 


*  The  Ecclesiastical  view  that  marriage  i«  a  sacrament  doei  not  necessarily 
call  for  the  action  of  a  priest.  In  the  language  of  theology  sacrament  does 
not  connote  priest,  sacrifice  does.  Therefore  it  is  the  doctrine  of  the  Wcstem 
Church  that  a  lay  man  or  woman  may  baptiie,  but  that  only  a  priest  can 
consecrate  the  Eucharist.  This  distinction  could  admit  the  validity  of  marriages 
performed  by  a  civil  officer  without  deciding  the  point  whether  the  benedic. 
tioD  in  the  marriage  service  is  one  that  only  a  priest  can  pionouoce. 
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taking  him  to  witness  that  he  dowered  his  wife  of  such  and 
such  lands,  either  specifying  them,  or  generally  describing 
them.  This  was  done  that  the  parochus  should  be  enabled 
to  testify  exactly  to  what  the  widow  was  entitled  in  the 
event  of  a  dispute  on  the  subject. 

Finally,  the  supporters  of  this  view  argue  that  the  State  in 

England  claims  direct  control   over  marriage;   and  they 

adduce  two  reasons,  exclusive  of  divorce. — (^  The  marriage 

ceremony  must  be  performed  in  a  licensed  or  authorized  place. 

This  license  implies  a  permission  granted  by  the  State  for  the 

purpose  of  holding  marriage  ceremonies.   This  licensed  place 

need  not  necessarily  be  a  church,  because  dissenting  houses 

of  pra-yer,  which  cannot  be  called  churches,  can  be  and  are 

licensed  for  this  purpose  ;  and  while  in  no  church  which  is 

not  licensed  can  such  ceremonies  be  performed,  they  may  be 

in  these  more  irregular  buildings,  and  with  any  service  that 

pleases  the  scruples  and  fancies  of  the  worshippers.     If 

the  Couple  about  to  marry  wish  their  nuptial  rites  to  be 

solemnized  at  any  particular  time  or  place,  by  paying  a 

considerable  sum  of  money  to  either  Archbishop,  they  may 

obtain  a  license  to  that  effect.     Publication  of  the  fact  of 

niarrig^ge  is  amply  secured  by  the  provisions  of  the  law  on 

the  sxitject.  (b)  Marriage  is  capable  of  being  contracted  before 

a  civ^ii  officer.    Although  this  is  very  important  as  to  the  civil 

view'  c>f  the  question,  yet  it  is  hardly  worth  while  to  do  more 

than    state  that  by  6  and  7  William  IV.,  c.  85,  the  officer, 

callecl   the  superintendent-registrar  of  a  district,  has  the 

pow^^  conferred  on  him  of  marrying  any  couple  who  are 

^ot  legally  disqualified,  and  who  declare  their  intention  of 

marrying,    and,   though  there   may   not  be   any  religious 

cererrxony  performed  over  them,  his  certificate  that  they  are 

^^^^"i^d  man  and  wife  is  sufficient  in  the  eye  of  the  law. 

^^      statute  did  away  with  those   marriages  to  which  a 

^cti-tious  fame  was  given  by  the  fact  of  their  being  cele- 

rat^^^  by  the  Gretna  Green  Blacksmith.     They  belonged  to 

^    <^ategory  of  "  clandestine   matrimony "  in   the  classi- 
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cation  of  Sir  George  Mackenzie  (Institutions  of  the  Laws 
f  Scotland)  because  not  celebrated  "  in  facie  eccUsia  "  after 
ue  proclamation  of  banns.  But  they  were,  down  to  the 
assing  of  the  Act  of  William  IV.,  perfectly  valid  marriages 
1  Scottish  Law,  and  it  is  the  requirement  of  residence  for 
A-enty-one  days  which  alone  put  an  end  to  the  romance  of 
lopements. 

The  foregoing  may  be  a  sufficiently  fair  statement  of 
(le  claims  put  forward  by  both  sides,  but  it  is  not  very 
asy  to  determine  accurately  what  is  the  exact  view  held 
y  English  law  as  to  the  nature  of  the  marriage  contract, 
ecause  in  proportion  as  the  Church  and  State  are  intimately 
lended,  so  is  it  difficult  to  say  which  element  here  pre- 
ominates.  On  the  Continent,  where  the  temporal  and 
piritual  governments  are  not  united,  the  matrimonial 
uestion  is  removed  out  of  the  domain  of  doubt,  for  the 
tate  has  declared  it  to  be  of  a  civil  nature  and  so  under 
;s  supervision,  and  makes  any  religious  service  to  be 
ptional  but  not  necessary. 

Theji«  cottnubii  in  our  legal  system  is  of  very  wide  extent, 
nd  we  have  scarcely  any  parallel  to  the  social  and  political 
arriers  that  we  find  in  Roman  law.  Natives  and  aliens, 
'hristians,  Jews,  Turks,  Infidels,  and  heretics  may  all  inter- 
narry,  and  there  is  nothing  to  prevent  them ;  and  we  know 
hat  it  is  not  an  uncommon  thing  for  gentlemen  in  high 
losition  to  exalt  from  the  basement  to  the  drawing-room 
hose  who  have  ministered  to  their  bodily  wants.  There 
ire  two  kinds  of  disabilities,  canonical  and  civil ;  the  first 
naking  the  contract  voidable ;  the  latter,  void  ab  initio. 
The  canonical  disability  is  incapacity  to  procreate.  The 
:ivil  disabilities  are  (a)  a  prior  marriage;  (6)  want  of  reason  ; 

c)  proximity  of  relationship  by  consanguinity  and  affinity  ; 

d)  want  of  age.  There  is  one  other  limitation  of  the  jus  con- 
\ubii  in  the  case  of  the  descendants  of  the  body  of  his 
ate  Majesty  King  George  II.,  who  are  incapable  of  con- 
racting  matrimony  without  the  previous  consent  of  the  reigning 
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sovereign*  As  the  Canon  Law  incorporates  a  great  amount 
of  Biblical  and  Roman  Law  we  shall  find  that  the  prohibited 
degrees  are  now-a-days  almost  the  same  as  those  in  the  times 
of  the  later  Roman  Empire,  The  prohibition  is  based  upon 
nearness  of  blood  and  nearness  of  relationship  entered  into 
by  marriage ;  this  last  is  confined  only  to  the  parties  to  a 
marriage,  and  does  not  exist  between  their  respective 
relatives ;  a  man  may  not  marry  his  wife's  sister,  but  there 
is  nothing  to  prevent  his  brother  from  contracting  a  marriage 
with  her.  On  looking  over  the  Table  of  Kindred  and  Affinity, 
we  see  that  marriage  is  prohibited  between  ascendants  and 
descendants  ad  infinitum  ;  but  collaterally  only  as  far  as  the 
third  degree  ;t  thus  by  the  letter,  if  not  by  the  spirit  of  the 
law,  a  man  might,  were  he  so  disposed,  marry  his  great  aunt. 
The  prohibition  of  the  connection  of  affines  in  our  law  is  also 
the  same  as  that  which  existed  in  the  Roman  Law  after 
Christianity  became  the  religion  of  the  Empire,  and  through 
which  such  unions  as  between  uncle  and  niece,  and  brother- 
in-law  and  sister-in-law  were  pronounced  to  be  contrary  to 
morality. 

In  conclusion,  we  will  sum  up  the  preceding  observations. 
Among  the  Romans,  marriage,  whether  of  the  category  of 
real  or  consensual  contracts,  was  of  a  civil  nature,  akin  to 
ordinary  commercial  transactions,  and  in  no  sense  a  re- 
ligious rite.  The  most  important  ceremony  or  formality 
that  testified  to  the  bargain  was  the  deductio  in  domum 

*  12  Geo.  III.,  c.  9.  By  section  2  those  of  the  royal  family  who,  being  over 
the  age  of  twenty-five,  wish  to  contract  a  marriage  disapproved  of  by  the 
sovereign,  may  give  notice  of  their  intention  to  the  Privy  Council ;  and  twelve 
months  after  may  contract  a  valid  marriage,  unless  both  Houses  of  Parliament 
within  such  twelve  months  expressly  declare  their  disapprobation  of  such  in- 
tended marriage. 

t  To  find  out  in  what  degree  any  two  people  stand  to  each  other,  the 
common  ancestor  of  both  must  be  found,  and  the  intermediate  persons,  if  any 
up  to  and  down  from  the  common  ancestor  (including  the  person  whose  degree 
to  the  one  or  the  other  side  of  the  column  is  wanted)  reckon  each  as  a 
degree.  Thus,  uncle  and  nephew  stand  in  the  third  degree  to  each  other ; 
first  cousins  in  the  fourth,  and  second  cousins  in  the  sixth. 
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H  of  the  woman.  In  early  times,  and  among  the  nobler 
es,  the  result  of  the  marriage  was  to  bring  the  wife 

complete  subjection  to  her  husband ;  but  at  no  very 
period  she  obtained  considerable  liberty,  and,  finally, 
in  her  person  and  property  completely  independent  of 
lusband ;  which  liberty  by  the  time  of  Juvenal  had,  in 
f  instances,  developed  into  unbridled  licence.  The 
to  marry  was,  if  we  may  use  the  expression,  very 
cial ;  and  it  took  centuries  of  disintegrating  influences 
y  to  break  down  the  barriers  that  hampered  and 
3sed  free  intermarriage.  Though  there  exists  among 
large  and  important  section  which  regard  marriage  as 
■ely  religious  rite,  and  completely  ignores  its  civil  side, 
nnot  be  doubted  for  a  moment  that  the  State  regards 

a  purely  civil  bargain,  over  which  it  is  competent  to 
;ise  its  unfettered  control.  On  reflection  this  will  be 
i  to  be  natural,  for  from  marriage  flow  so  many  im- 
mt  results  other  than  those  of  a  religious  or  spiritual 
icter ;  and  it  is  not  too  much  to  say  that  upon 
iage,  to  a  large  extent,  depend  the  security  of  property, 
the  well  ordering  of  Christian  communities.     While  we 

not  had  the  innumerable  bars  to  free  intermarriage  to 
;nd  with,  the  position  of  our  wives  in  this  present 
iry  is  much  less  independent  than  that  of  the  Roman 
s  in  the  later  times.  The  theory  that  they  twain  are 
Hesh,  which  flesh  is  the  husband's,  still  largely  obtains ; 
notwithstanding  recent  legislation  in  favour  of  married 
en,  their  position  is  not  yet  materially  altered.  Lastly, 
TOuld  not  wish  anything  in  this  article  to  be  taken  as 
ing  the  "  holy  state "  of  matrimony,  or  its  divine 
n ;  our  aim  has  been  to  show  that  the  contract,  as 
ting  persons  other  than  those  entering  into  it,  concerns 
;ty  and  the  ordering  of  the  community,  and  is  therefore 
in  the  province  of  the  State,  as  representing  society. 

W.    P.    EVERSLEY. 
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v.— AMENDMENT  OF  THE  BANKRUPTCY  ACT 

(1869). 

rilHE  last  nine  years  have  disclosed  many  defects  in  the 
-^  present  Bankruptcy  Act  (1869).  How  far  these  defects 
can  be  remedied  will  be  considered  in  this  article. 

The  Statute  of  1869  is  primarily  applicable  to  England, 
and  not  to  Scotland  or  Ireland.  *No  doubt  the  Scotch  or 
Irish  property  of  an  English  bankrupt  may  be  dealt  with 
under  the  Act ;  but,  considering  the  very  intimate  commer- 
cial relations  of  the  United  Kingdom,  the  time  has  arrived 
for  making  one  bankruptcy  law  applicable  to  the  whole  of 
Britain  and  Ireland,  and  also  to  India,  and  also  all  those 
Colonies  which  have  no  independent  Legislatures  of  their 
own.  To  have  different  statutes  for  the  three  kingdoms  is 
as  inconvenient  and  absurd  as  if  there  were  different  acts 
for  Liverpool,  Manchester,  and  London.  To  provide  for 
the  difference  in  procedure  under  an  act  for  the  United 
Kingdom  would  not  involve  any  insurmountable  obstacles. 

Sections  6th  and  7th  lay  down  the  grounds  for  an  adjudi- 
cation in  bankruptcy,  and  specify  the  acts  or  defaults  which 
are  to  be  deemed  acts  of  bankruptcy.  These  sections,  and 
the  corresponding  sections  of  previous  acts,  have  caused 
much  needless  litigation  and  useless  expense  to  creditors 
on  bankrupt  estates.  These  sections  ought  to  be  repealed, 
and  adjudication  in  bankruptcy  should  be  allowed  in  all 
cases  where  the  bankrupt  himself,  or  one  or  more  of  his 
creditors,  could  show  to  the  Court  that  the  debtor's  estate 
was  insufficient  to  pay  all  the  debts  in  full.  Conveyances 
or  assignments  by  a  debtor  of  his  whole  property  for  behoof 
of  his  creditors,  and  fraudulent  preferences,  might  then,  as 
from  a  certain  number  of  days — say  60  days,  or  3  months — 
before  the  adjudication,  be  declared  null  and  void.  The 
law  as  to  fraudulent  preference  has  been  the  subject  of  much 
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icent  discussion  ;  and,  in  particular,  was  elaborately  con- 
dered  by  Mr.  Daniel,  Q.C.,  in  a  paperwhich  he  read  at  the 
leeting  of  the  Social  Science  Association  held  at  Liverpool 
1  1876.  This  point,  from  the  almost  utter  impossibility  of 
roving  fraud,  is  beset  with  serious  practical  difficulties. 
[r.  Daniel  appears  to  suppose  that  the  Legislature  should 
inder  an  insolvent  debtor  from  paying  a  friend  to  whom  he 
wed  a  sum  of  money ;  but  I  do  not  believe  that  any  good 
irpose  would  be  served  by  such  an  investigation  of  the 
sbtor's  affairs  as  Mr.  Demiel's  proposal  involves.  Unless 
le  bankrupt  estate,  or  a  portion  of  it,  has  been  made  over 
>  a  friend,  or  a  person  in  the  debtor's  confidence,  who 
lally  holds  it  in  trust  for  the  bankrupt  himself,  the  best 
ling  which  can  happen  for  the  creditors,  is  a  speedy  reali- 
Ltion  of  the  assets  belonging  to  and  in  the  possession  of  the 
mkrupt  as  at  the  date  of  the  adjudication,  and  then  an 
jual  division  of  the  proceeds  amongst  them.  Fraud,  and 
rery  other  form  of  dishonesty,  can  be  better  dealt  with 
f  the  Criminal  than  the  Civil  laws.  Fraudulent  preferences 
•e  specifically  treated  in  Section  92nd ;  but  with  no  bene- 
:ial  results  as  regards  creditor.  Looking  at  that  section, 
ith  its  elaborate  enumeration  of  instances  of  fraudulent 
references,  which  are  illegal  and  void  as  against  the  trustee 
,  bankruptcy,  one  might  almost  suppose  that  the  Legislature 
id  become  virtuously  indignant  at  the  dishonesty  of  paying 
r  giving  security,  within  three  months  of  bankruptcy,  for 
;bts  previously  incurred ;  but  the  last  three  lines  of  the 
:ction  at  once  dissipate  such  a  transcendental  notion,  and 
rotect  piuchasers,  payees  and  incumbrancers  acting  in 
3od  faith,  and  who  are  creditors  for  valuable  consideration, 
he  section  is  neither  more  nor  less  than  absolutely  useless, 
id  ought  to  be  repealed.  Some  have  thought  that  our 
immercial  morality  would  be  raised  and  purified  by  more 
ringent  regulations  against  preferences  being  given  to 
)me  creditors ;  but,  until  all  payments  or  securities  granted 
ithin  a  certain  period  of  bankruptcy  are  illegal,  the  law  of 
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fraudulent  preference  will  be  a  dead  letter.  This  sweeping 
amendment  is  neither  just  nor  politic. 

The  8th  Section  treats  of  proceedings  in  bankruptcy. 
Bearing  in  mind  what  has  been  already  suggested  as  to  the 
grounds  of  bankruptcy,  the  proceedings  on  the  petition 
would  be  proof  of  a  debt  to  the  extent  of  3^50,  and  of  the 
debtor's  inability  to  make  payment.  If  a  debtor  can,  and 
does  prove  these  two  things,  he  should  at  once  be  adjudi- 
cated a  bankrupt  on  his  own  petition ;  and,  if  a  creditor 
can  and  does  prove  them,  adjudication  in  bankruptcy  should 
be  awarded  after  the  lapse  of  a  sufficient  number  of  days 
subsequent  to  the  service  of  the  petition  on  the  debtor 
personally,  or  at  his  last  or  best  known  place  of  business  or 
dwelling-house,  or  of  service  in  such  manner  as  the  Court 
may  authorise.  Whether  an  insolvent  person  is  a  trader  or 
not,  ought  not  to  affect  the  right  of  the  insolvent  to  be 
relieved  of  his  debts,  or  of  the  creditors  to  insist  upon  an 
equal  division  of  the  insolvent's  estate.  As  a  protection 
against  the  malicious  presentation  of  a  petition  of  bank- 
ruptcy, the  law  as  to  maliciously  taking  legal  proceedings 
should  be  strictly  enforced.  Taking  the  number  of  bank- 
ruptcies wound  up  in  1876  as  a  criterion,  there  cannot  be 
much  doubt  as  to  the  propriety  of  winding-up  all  insolvent 
estates  where  a  creditor  cannot  get  payment  of  a  just  debt, 
and  the  debtor  refuses,  or  is  unable  to  show  that  an  adjudi- 
cation of  bankruptcy  ought  not  to  be  awarded  against  him. 

Section  10. — The  appearance  of  a  notice  of  adjudication 
in  bankruptcy  is  conclusive  evidence  of  bankruptcy.  There 
must  be  some  general  test  of  the  adjudication,  and  the  one 
long  ago  adopted,  and  consecrated  by  time,  is  as  good  as,  if 
not  better  than,  any  other  that  can  be  substituted  in  its 
place.  As  a  matter  of  fact,  however,  this  notice  never 
comes  to  the  knowledge  of  many  of  the  creditors  till  they 
have  received  numerous  communications  from  those  who 
wish  to  be  appointed  trustees  on  the  bankrupt  estate  ;  and, 
therefore,  a  useful  provision  would  be  to  compel  the  debtor. 
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at  as  early  a  date  as  possible,  to  communicate  the  adjudi- 
cation to  all  the  creditors  and  also  to  intimate  the  probable 
amount  of  liabilities  and  assets.  It  is  desirable  that  this 
intimation  should  be  given  on  the  day  when  the  notice  of 
adjudication  appears  in  the  Gazette. 

Section  it. — The  nth  Section  defines  the  commence- 
ment of  bankruptcy,  and  contains  the  doctrine  of  relation. 
It  involves  some  of  the  most  vital  points  in  the  whole 
law  of  bankruptcy.  Having  already  proposed  the  abolition 
of  all  acts  of  bankruptcy,  unless  the  adjudication  itself, 
the  necessary  logical  consequence  is  that  the  commence- 
ment of  the  bankruptcy  should  be  the  date  of  the  ad- 
judication, and  the  doctrine  of  relation  back  should  be 
abrogated.  This  doctrine  is  important  in  regard  to  the  law 
of  fraudulent  preference,  and  so  far  as  that  doctrine  ought 
to  be  maintained,  the  Legislature  should  simply  declare 
that,  within  a  fixed  period,  all  fraudulent  preferences 
should  be  null  and  void.  This  section  is  practically  useless. 
It  is  simply  a  remnant  of  the  old  statute  law  of  Elizabeth's 
reign,  to  the  effect  that,  from  any  act  of  bankruptcy,  the 
bankrupt  was  absolutely  deprived  of  all  power  to  charge  or 
dispose  of  his  property  to  the  prejudice  of  his  creditors. 

Section  14. — The  rules  for  the  appointments  of  trustees 
are  here  laid  down.  Much  controversy  has  arisen  on  these 
subjects  amongst  official  persons  and  commercial  men.  The 
former  propose  to  place  all  bankruptcies  under  ofHcial 
management,  and  would  abolish  the  office  of  trustee  as  useless- 
There  cannot  be  the  slightest  doubt  that,  at  first  sight,  a 
system  of  pure  official  administration  would  be  the  best  and 
most  economical ;  but  a  highly  organised  system  of  State 
management  would  be  sure  to  engender,  as  formerly,  many 
huge  abuses.  Therefore  it  is  not  strange  that  mercantile 
men,  who  have  by  far  the  greater  stake  in  the  law  of  bank- 
ruptcy, do  not  appear  to  approve  of  this  opinion.  Numerous 
resolutions  are  to  be  proposed  for  the  consideration  ot 
the  Association  of  the  Chambers  of  Commerce  of  the  United 
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Kingdom  for  this  year;  but  not  one  of  them  has 
reference  to  the  abolition  of  trustees.  More  than  this,  it  is 
the  duty  of  creditors  to  obtain  payment  of  their  claims 
against  debtors  on  their  own  responsibility  and  at  their 
own  cost,  and  the  State  should  not  be  authorised  or 
encouraged  to  undertake  this  duty  under  any  circumstances. 
The  realization  of  insolvent  estates  by  means  of  trustees 
must  therefore  remain  part  of  the  law  of  bankruptcy. 

Connected  with    the    appointment  of    trustees    is  the 
election  of  a  committee  of  inspection.    This  election  is  not 
compulsory,  and  may  be  dispensed  with ;  but,  as  experience 
has    shown    that   the   duties  expected  to   be    performed 
by   the   committee   of   inspection   are    almost    invariably 
neglected,  it  would  be  better  to  throw  all  responsibility  on 
the  trustee  in  realizing  the  bankrupt  estate  according  to 
fixed  rules,  or  in  compliance  with  the  wishes  of  the  creditors 
themselves.    Payment  to  committees  of  inspection  for  every . 
attendance  at  a  meeting  would  not  be  a  sufficiently  strong 
inducement    to  committees  to  give  much   more  regular 
attendance  than  at  present.     The  auditing  of  the  trustees' 
accounts,  supposed  to  be  made  by  the  committee  of  inspec- 
tion, would   be    much  better  done  by  properly  qualified 
accountants  appointed  and  acting  as  the  assistants  of  the 
head  of  the  department  for  the  administration  of  bank- 
ruptcy proceedings.    The  duty  of  these  inspectors  would  be 
analagous  to   those  performed  by  the  inspectors  of  bank 
agencies ;  and  full  power  should  be  given  them  to  examine, 
audit,  and  report  upon  all  accounts  in  bankruptcies  of  every 
kind,  and  without  any  exception.     If  committees  of  inspec- 
tion ought  to  be  maintained,  the  appointment  of  official 
inspectors  is  still  required,  and  would  greatly  diminish  the 
extravagant  costs  of  realizing  and  administering  all  insolvent 
estates.    These  costs  are  a  real  blot  in  the  administration 
of  the  law  of  bankruptcy,  and  will  never  be  materially 
diminished  till  the  whole  costs  and  expenses  in  the  manage- 
ment of  estates  which  come  before  the  Court  are  all  placed 
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inder  officials  who  can  compel  trustees  to  keep  separate  bank 
ccounts  for  every  bankrupt  estate  under  their  management, 
0  pay  into  such  accounts  all  sums  they  have  in  hand  above 

small  amount,  and  draw  cheques  for  all  payments,  and  to 
ave  their  own  and  all  other  costs,  charges,  and  expenses 
icurred  in  managing  and  winding-up  the  bankruptcy  taxed 
nd  approved  of,  before  they  can  get  their  discharge.  The 
mount  at  present  lost  to  creditors  is  enormous,  and  the 
mount  which  would  be  saved  by  bringing  the  accounts  of 
II  insolvent  estates,  which  are  dealt  with  by  the  law  of 
ankruptcy,  under  official  control,  would  more  than  amply 
epay  any  extra  expense  which  might  be  incurred,  and 
ught  to  be  imposed  on  bankrupt  estates  by  way  of  per- 
entage,  or  the  like. 

Section  15. — This  section  explains  what  property  is 
ivisible  amongst  the  creditors  of  the  bankrupt,  and 
rhat  are  not.  It  does  not  appear  to  call  for  any  observa- 
ion  unless  in  so  far  as  it  comprehends  the  doctrine  of 
sputed  ownership  as  to  goods  and  chattels  in  the  posses- 
ion,  order,  or  disposition  of  a  trader  who  has  become 
ankrupt.  When  the  Act  of  1869  was  debated  in  the 
louse  of  Commons,  the  present  Master  of  the  Rolls 
ondemned  the  doctrine  as  the  result  of  an  accident, 
'hat  the  creditors  of  a  bankrupt  should  divide  amongst 
lem  the  proceeds  of  the  property  of  some  one  who  was 
ot,  and  never  intended  to  be  a  creditor,  is  anomolous  and 
njust.  The  rights  of  creditors  ought  not  to  be  greater 
lan  those  of  the  debtor;  and  the  efforts  made  by  the 
legislature  to  provide  remedies  against  the  inprovidence 
nd  the  thoughtlessness  of  creditors  themselves  are  unfair 
)  a  victimized  owner,  and  is  based  on  the  vicious  principle  of 
ividing  amongst  a  class  what  exclusively  belongs  to  some 
ther  person.  Where  the  owner  has  given  a  man  the  right 
f  dealing  with  his  property  by  sale  or  consignment,  he  has 
o  right  to  proceed  against  those  who  have  bond  fide  dealt 
itb  his  agent ;  but  where  specific  property,  capable  of 
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identification,  and  belonging  to  a  third  person,  happens  to 
be  in  the  hands  of  a  bankrupt,  it  ought  to  be  restored  to 
the  real  owner,  and  it  ought  no  more  to  be  subject  to 
division  amongst  the  creditors  than  property  to  which  a 
trust  attaches.  The  reputation  of  ownership  should  not 
deprive  the  real  owner  of  his  right  of  ownership  ;  much  less 
ought  the  circumstance,  that  the  bankrupt  has  taken  upon 
himself  the  sale  or  disposal  as  owner,  give  his  creditors  the 
power  to  enlarge  their  dividends  at  the  expense  of  innocent 
people.  In  the  5th  sub-section  there  is  a  proviso  that  the 
doctrine  shall  not  apply  to  book  debts ;  but,  in  the  case  of 
Cook  V.  Hemmingy  3  C.P.  334 ;  37  L.J.,  C.P.  179.,  where  a 
contract  had  been  made  for  supplying  butcher's  meat  to 
an  asylum,  and  the  contract  was  wholly  performed  by 
an  assignee  under  the  contract,  and  the  original  con- 
tractor having  become  bankrupt,  it  was  held,  Willes  J., 
dissentient,  that  the  debt  due  from  the  asylum  was  within 
the  order  and  disposition  of  the  original  contractor.  The 
exemption  in  the  proviso  has  evidently  been  made  on  the 
supposition  that  there  could  hardly  be  reputed  ownership 
where  the  property  was  not  visible  and  tangible  by  the  out- 
side public  ;  but  a  deeper  principle  should  lie  at  the  bottom 
of  such  legal  relations,  and  that  is  that  the  property  of 
every  man  should  be  restored  to  him,  and  that  all  involved 
in  a  common  loss  should  bear  it  equally  and  without  being 
entitled  to  share  amongst  them  what,  in  point  of  fact,  did 
not  belong  to  the  insolvent  debtor.  Numberless  cases  have 
arisen  out  of  this  sub-section  with  more  profit,  it  is  to  be 
feared,  to  lawyers  than  creditors ;  and  the  circumstances 
which,  by  judicial  decisions,  have  been  held  to  negative  the 
consent  of  the  true  owner,  as  to  his  allowing  the  goods  or 
chattels  to  be  in  the  disposition  of  the  bankrupt,  may  well 
raise  a  doubt  as  to  the  practical  commercial  value  of  an 
enactment,  which  was  made  to  punish  those  who  allowed 
their  goods  and  chattels  to  be  in  the  hands  of  persons  whose 
apparent  wealth  enabled  them  to  get  into  debt  with  the 
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general  public.  The  value  of  the  enactment  cannot  be 
known;  but  its  opposition  to  the  plain  doctrines  of  morality 
and  common  honesty  should  bring  about  an  early  abroga- 
tion of  the  enactment.  This  rule,  as  to  reputed  owner- 
ship, has  been  really  left  to  be  interpreted  by  juries;  and 
the  result  has  been  that,  like  a  house  which  has  been 
transformed  both  internally  and  externally,  it  is  hardly 
possible  to  recognise  the  original  structure. 

Section  17. — By  the  6th  sub-section,  votes  may  be  given 
either  personally  or  by  proxy.  There  cannot  be  a  doubt  that 
the  activity  of  those  who  wish  to  be  appointed  trustees  on  bank- 
nipt  estates  has  not  increased  the  dividends  of  creditors ; 
but,  although  various  proposals  have  been  made  to  diminish 
this  activity,  there  does  not  appear  to  be  any  feasible  way  of 
eliminating  the  abuses  which  it  has  engendered.  It  is, 
of  course,  rather  hard  that  the  supineness  of  creditors  has 
brought  about  the  abuses  condemned ;  but  why  a  creditor 
should  be  compelled  to  leave  his  business  to  attend  meet- 
ings of  the  bankrupt's  creditors,  or  why  he  should  be 
deprived  of  appointing  a  representative  to  act  in  his  name, 
is  not  easy  to  see. 

Section  30. — This  section  enacts  that  trustees  shall  pay 
all  sums  of  money  in  their  hands  into  such  banks  as  shall 
be  appointed  by  the  creditors  or  into  the  Bank  of  England, 
and  declares  that  they  shall  pay  20  per  cent,  per  annum  on 
all  sums  kept  in  their  hands  for  more  than  twenty  days,  and 
that  they  shall  be  liable  to  dismissal  from  office  in  conse- 
quence of  feilure  so  to  do.  How  this  enactment  is  carried 
out  will  be  understood  from  the  7th  Table  annexed  to  the 
Comptroller's  Report  for  1876.  Thence  it  would  appear 
that  the  balance  of  payments  in  the  hands  of  trustees 
on  31st  December,  1876,  amounted  to  the  large  sum  of 
^441,364  2s.  lod.,  and  that  the  sum  appearing  as  con- 
signed in  the  Bank  of  England,  at  the  same  date,  was 
£10,784  i8s.  5d.  The  Comptroller  complains  of  this  former 
gigantic  sum  being  allowed  to  remain  in  the  hands  of 
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trustees,  and  suggests  that  separate  bank  books  should  be 
kept  by  trustees  for  each  bankruptcy.  Further,  basing  his 
calculations  upon  the  accounts  which  must  be  submitted 
to  him,  and  those  under  liquidation  by  arrangement  and 
agreements  for  composition,  he  arrives  at  the  conclusion 
that  no  less  than  four  millions  of  money  are  under  the 
control  of  trustees,  who  have  an  almost  unrestricted 
power  to  use  these  enormous  sums  very  much  as  they 
please.  This  is  a  state  of  matters  which  is  intolerable, 
and  would  be  entirely  annulled  by  the  system  of  official 
inspection  already  suggested,  and  made  applicable  to  all 
bankruptcies,  liquidations  by  arrangement,  and  compositions. 
To  give  some  idea  of  the  stupenduous  and  multitudinous 
transactions  involved  under  the  law  of  bankruptcy,  it  may 
be  stated  that  the  bankruptcies  in  the  year  1876  were  976 ; 
liquidations  by  arrangement,  4,986  ;  and  compositions  with 
creditors,  3,287;  and  that  the  total  liabilities  for  1876 
amounted  to  3^20,873,349,  and  the  assets  to  3^6,165,458. 
Another  important  feature  of  the  law  of  bankruptcy  is  that 
the  bankruptcies  since  1870  have  diminished  fully  one-third, 
that  liquidations  by  arrangement  and  compositions  with 
creditors  have  been  more  than  doubled  between  1870  and 
1876.  Clearly  the  public  are  dissatisfied  with  the  admi- 
nistration of  insolvent  estates  under  the  bankrupt  law 
proper,  or  some  unfair  or  unfortunate  influences  are  at 
work  to  induce  creditors  to  agree  to  liquidation  or  compo- 
sition. The  cause  has  been  attributed  to  the  unjustifiable 
use  of  proxies.  If  this  should  be  the  real  cause,  no 
remedy  can  be  applied  by  the  Legislature  with  much 
hope  of  success,  since  the  creditors  choose  to  injure  them- 
selves. But,  if  this  cause  is  not  the  true  one,  there  is  no 
escape  from  the  alternative  that  creditors  find  their  own 
advantage  in  agreeing  to  liquidation  or  composition.  The 
truth  is,  the  distinction  of  bankruptcy  and  liquidation  by 
arrangement  should  cease,  and  the  procedure  under  bank- 
ruptcy proper  should    be    abolished,   and   liquidation  by 
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arrangement  should  alone  exist ;  or,  what  is  ' 
my  point  of  view,  liquidation  should  be  abolisl 
ruptcy  simplified.  In  no  case  should  a  bankrup 
from  public  examination  in  Court.  WhateV' 
real  cause  for  this  preference,  there  is  no  grc 
for  allowing  trustees,  or  creditors,  or  their  pr 
on  liquidations  or  compositions  without  bei 
restraining  hand  of  officials  whose  duty  would 
the  regular  keeping  of  books  of  payments 
the  punctual  payment  of  all  sums  into  b: 
taxation  of  all  accounts  in  the  administratioi 
tion  of  the  insolvent  estates.  To  enforce  such  r 
duty  which  the  Legislature  owes  to  the  genei 
is  based  on  the  elementary  principles  of  the 
ruptcy;  that  is  to  say,  that,  when  a  debtoi 
all  his  debts  in  full,  and  the  law  allows  him  to 
on  payment  of  a  part,  the  bankrupt  estate 
cases,  be  dealt  with  as  a  prudent  man  would 
solvent  estate. 

Section  37. — This  section  refers  to  proof 
distinct  contracts,  and  gives  a  creditor  the  rig 
the  estate  of  one  who  is  a  sole  contractor,  and  1 
is  joint  as  well  as  sole,  also  on  the  estate  of  a 
he  is  a  member ;  but  the  general  rule  in  rankii 
is  that  a  creditor  cannot  prove  against  thi 
firm  and  also  against  the  separate  estates  ol 
If  the  debt  is  a  partnership-debt  the  credito 
against  the  assets  of  the  partnership  ;  and  if  i 
an  individual  partner,  against  his  separate  es 
not  the  rule  in  Scotland,  for  a  creditor  of 
may  prove  against  the  assets  of  the  pan 
setting  a  value  on  what  he  expects 
from  the  partnership,  and  from  the  indivii 
he  may  claim  the  balance  due  to  hii 
solvent  or  insolvent  estates,  as  the  case  m 
individual    partners.      That     the    laws    of 
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Scotland  are  not  the  same  will  surprise  some  of  our 
readers ;  and  may,  in  some  instances,  involve  serious  loss 
to  a  creditor  on  this  side  of  the  Tweed.  The  difference 
of  principle  here  noticed  arises,  doubtless,  from  the  law  of 
Scotland  looking  at  the  debt  of  a  partnership  as,  in  its 
nature  one  of  joint  and  several  liability ;  whereas  the  law 
of  England  looks  at  such  debt  as  in  its  nature  one  of 
joint  liability  only. 

Section  47. — By  this  section,  the  bankrupt  is  entitled 
to  the  surplus  remaining  after  payment  of  his  creditors, 
and  of  the  costs,  charges,  and  expenses  of  the.  bankruptcy. 
This  is  quite  right  so  far  as  it  goes ;  and  experience  has 
disclosed  that  there  is  reason  to  believe  that  large  sums 
of  money  as  unclaimed  dividends  remain  in  the  hands  of 
trustees  are  never  accounted  for.  Therefore  this  section 
should  have  proceeded  to  enact,  that,  in  every  case  of 
bankruptcy,  liquidation  and  composition,  all  sums  in  the 
hands  of  trustees  after  a  certain  period,  and  before  their 
discharge,  should  be  paid  over  to  some  public  official, 
who  would,  on  application  to  a  court  of  justice,  be  liable 
to  pay  any  unpaid  dividends,  and,  after  a  certain  date,  to 
pay  any  balance  in  his  hands  towards  the  reduction  of  the 
national  debt. 

Section  49. — The  discharge  of  the  bankrupt  is  a  point 
upon  which  much  argument  has  been  expended.  By  the 
present  law,  it  may  be  given  by  the  Court  when  the  bank- 
ruptcy is  closed,  or  at  any  time  during  its  continuance  with 
the  assent  of  the  creditors  by  a  special  resolution ;  but  it 
cannot  be  given  unless  a  dividend  of  los.  in  the  pound  has 
been,  or  might  have  been  paid  out  of  the  property  of  the 
bankrupt,  or  unless  the  creditors  declare  that  by  circum- 
stances for  which  the  bankrupt  is  not  responsible,  the 
assets  of  the  bankrupt  have  not  yielded  los.  in  the  pound. 
The  bankrupt  is  also  to  be  deprived  of  his  discharge  if  he 
has  made  default  in  giving  up  his  property  for  behoof  of  his 
creditors,  or  if  a  prosecution  has  been  commenced  against 
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him  under  the  "  Debtor's  Act,  1869."  Ar 
posals  which  have  been  made  under  this  hea 
no  discharge  should  be  granted,  unless  bysp 
dation  of  the  creditors,  until  a  dividend  of  i 
has  been  paid  ;  and  (2),  that  no  discharge  wh; 
granted  until  all  the  debts  are  paid  in  full. 
desirable  that  all  should  be  impressed  with  tl 
satisfying  their  creditors'  demands  in  full,  ai 
obstacles  as  possible  should  be  interposed  in  t 
ing  the  law  of  bankruptcy  to  be  made  the  me; 
men  beingreleased  from  their  just  debts,  and  c 
property  at  their  disposal,  or  within  their  rea 
little  or  nothing  for  division  amongst  their  c: 
is  nothing  unreasonable  in  either  of  tti 
Which  of  them  should  be  adopted  by  the  Leg 
suited  for  determination  by  mercantile  ment 
To  raise  the  necessary  dividend  to  the  utmi 
sible  as  an  essential  condition  for  a  dischai 
the  interests  of  the  general  community.  ' 
Statistics  of  the  Comptroller  for  1876,  Table 
that,  out  of  554  estates  closed  in  bankruf 
year,  8z  yielded  no  receipts  whatever,  192  wi 
the  amount  of  ;f340,437,  yielded  ^52,846  in 
and,  after  paying  the  sums  necessary  fc 
business,  and  paying  secured  or  preferential  ( 
gave  £17,403  as  the  balance  for  division  amoi 
body  of  creditors,  who,  in  consequence  of  thi 
sation  and  distribution  amounting  to  96  per  ce 
of  the  assets,  received  no  dividend  whatever- 
liabilities  to  the  amount  of  ;f325,3i4,  yielde 
for  carrying  on  business,  completing  contrac 
or  preferential  creditors,  as  assets  for  divisio 
general  body  of  creditors,  the  sum  of  £25^ 
paying  costs  of  realisation  and  distribution, 
of  £194,439  available  for  division  amongst  th 
of  creditors.    These  results  are  startling  ei 
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regards  one-sixth,  no  blame  can  be  cast  on  the  administra- 
tion of  the  law  of  bankruptcy,  and  as  regards  nearly  one- 
fourth,  the  important  fact  is,  that  the  costs  of  administration 
appear  to  be  out  of  all  proportion  to  the  work  done,  and 
may  well  raise  doubts  in  the  minds  of  creditors  how  far  any 
law  of  administration  in  bankruptcy  can  do  them  much  good. 
Another  fact  disclosed  by  the  8th  Table  is  that  of  those  278 
estates  paying  a  dividend,  247  did  not  yield  los.  in  the 
pound,  and  only  31  paid  the  dividend  indicated  by  the 
Legislature  as  a  conditional  minimum  for  the  discharge  of 
the  bankrupt.  Again,  of  these  278  estates,  60  paid  a 
dividend  not  exceeding  is.,  66  not  exceeding  2S.  6d.,  66  not 
exceeding  5s.,  and  38  not  exceeding  7s.  6d.  With  such 
figures,  there  is  no  difficulty  in  arriving  at  the  conclusion 
that  the  estates  administered  under  the  law  of  bankruptcy 
are  not  favourable  specimens  of  a  satisfactory  condition  of 
commercial  morality.  The  payment  of  higher  dividends 
must  be  sought  for  in  other  measures  than  in  the  administra- 
tion of  the  law  of  bankruptcy.  Reckless  speculation  must 
be  abandoned  or  severely  punished ;  extravagant  personal 
expenditure  must  be  diminished,  or  a  public  stigma  cast 
upon  it ;  and  the  advantages  of  the  public  law  of  bankruptcy 
should  be  chiefly,  if  not  exclusively,  conferred  upon  those 
who  have  been  overtaken  by  misfortune  or  unavoidable 
calamity. 

Section  59. — The  law  of  bankruptcy  is  administered 
by  the  London  Bankruptcy  Court  for  the  metropolitan 
district,  and,  unless  the  proceedings  are  removed,  by  the 
District  County  Courts  for  the  provinces.  The  judge  who  is 
to  preside  over  the  London  Bankruptcy  Court  is  a  judge  of 
the  High  Court  of  Justice,  section  61 ;  but  he  and  the  County 
Court  judges  have  power  to  delegate  their  authority  to  the 
registrars  of  their  respective  courts.  This  power  of  delega- 
tion ought  to  be  abolished.  Where  judicial  work  is  to 
be  done,  it  ought  to  be  so  by  a  judge,  and  none  else.  This 
delegation  is  a  fruitful  source  of  expense,  in  consequence  of 
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e  dissatisfaction  of  litigants,  and  the  necessary  multiplica- 
in  of  appeals.  The  extension  of  the  jurisdiction  of  the 
)unty  Courts  to  bankruptcy  is  well  fitted  to  bring  about  a 
eedy  administration  of  justice,  and  the  chief  amendment 
lich  requires  to  be  made  on  this  branch  of  the  law  is  that 
e  appeal  from  the  County  Court  judge  should  not  be,  as 
w,  to  the  Chief  Judge  in  Bankruptcy,  but  to  the  Lords 
slices  of  Appeal.  This  is  an  alteration  proposed  by  the 
mmittee  lately  appointed  to  consider  the  working  of  the 
inkruptcy  Act,  1869,  and  would  not  impose  much  heavier 
rdens  on  the  Lords  Justices  than  the  bankruptcy  appeals 
pose  upon  them  under  the  present  system.  The  appeals  to 
e  Chief  Justice  in  1874  were  107.  Of  these  22  were  with- 
awn,  and  21  were  appealed  from  the  Chief  Judge.  Con- 
quently  the  probable  extra  number  of  appeals  to  be  heard 
the  Lords  Justices  under  the  proposed  new  system  would 
64.  But  further,  a  still  more  radical  change  is  desirable  in 
e  administration  of  bankruptcy.  What  the  County  Courts 
2  able  to  do  for  the  provinces,  the  Metropolitan  County 
)urts  can  do  for  the  metropolis.  The  administration  of  the 
V  of  bankruptcy  involves  nothing  peculiarly  abstruse  or 
:ondite.  The  whole  of  it,  so  far  as  any  special  State  super- 
iion  is  concerned,  ought  to  be  reduced  to  the  simple  eo- 
"ccment  of  the  duties  falling  upon  trustees  in  realizing  the 
tates  of  the  bankrupt,  and  dividing  the  proceeds  amongst 
e  creditors  according  to  their  several  legal  rights  and 
torities,  and  keeping  statistics  as  to  the  results  in  bank- 
ptcy  proceedings.  Any  other  organized  State  system  is 
nistake  and  blunder,  and  leads  to  useless,  protracted,  and 
pensive  legal  proceedings.  Where  the  trustee  does  not 
t  justly  towards  a  creditor,  or  any  other  person  having, 
claiming  to  have,  a  right  against  the  bankrupt  estate,  an 
pea]  should  be  made,  in  all  cases,  to  the  ordinary  Courts 
Justice.  In  consequence  of  the  peculiar  facilities  once 
brded  to  creditors  by  the  Court  of  Chancery  in  winding- 
estates,  there  seems  to  be  some  delusion  in  the  minds  of 
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a  great  many  people  that  the  Court  of  Chancery  is  the 
division  of  the  High  Court  of  Justice  to  which  bankruptcy 
proceedings  most  appropriately  belong.  This  is  a  great 
mistake;  but,  in  this  instance,  as  in  most  cases,  after  the 
cause  or  reason  of  a  thing  has  long  ceased,  men  act  as  if 
the  old  cause  was  still  in  existence.  To  what  would  these 
considerations  necessarily  lead  ?  Nothing  more  nor  less  than 
that  the  Chief  Court  in  Bankruptcy  should  be  abolished ; 
that  the  County  Courts  should  have  jurisdiction  in  all  cases 
within  their  jurisdiction ;  and  that  the  High  Court  of  Justice 
should  have  jurisdiction  in  all  bankruptcy  cases  which  did  not 
fall  within  the  jurisdiction  of  the  Judges  of  the  County  Court. 
The  Comptroller's  General  Report  for  1876  shows  that  the 
adjudication  in  bankruptcy  in  the  London  County  Court 
were  294,  and  in  the  County  Court  682.  Of  the  former, 
III  were  non-traders,  and  183  traders:  and  of  the  latter, 
129  were  non-traders,  and  553  were  traders.  These  figures 
are  worthy  of  consideration,  both  as  regards  the  character 
of  the  bankrupts  and  the  number  of  cases  which  would 
require  to  be  dealt  with  if  the  Chief  Court  in  Bankruptcy 
were  abolished.  Another  interesting  Table  (6th)  of  the 
Comptroller's  General  Report  shows  the  bankrupts'  lia- 
bilities and  assets  for  the  year  1876.  For  the  London 
Bankruptcy  Court  the  liabilities  were  £'1,896,028,  and 
the  assets  3^208,436,  or  the  former  were  nine  times 
greater  than  the  latter;  whereas,  in  the  County  Courts, 
the  liabilities  were  ;fi,937,495,  and  the  assets  ^^309,917 
or  the  former  were  only  six  times  the  latter.  Almost  all 
bankruptcies  in  Scotland  are  carried  on  before  the  Sheriff 
Courts,  which,  as  regards  bankruptcy,  have  as  extensive 
jurisdiction  as  the  County  Courts  in  England,  and  as 
regards  Civil  Courts,  a  much  more  extensive  jurisdiction ;  and 
there  does  not  appear  to  be  any  reason  to  fear  that  the  ex- 
tension of  the  jurisdiction  in  bankruptcy  to  the  English 
County  Courts,  and  the  abolition  of  the  Chief  Court 
in  Bankruptcy,  would   be   followed   by  any  more  terrible 
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onsequences  than  simplicity  in  procedure,  diminution  of 
Kpense,  and  larger  dividends  to  the  creditors.  These  are 
jsults  which  might  well  be  tolerated.  One  great  funda- 
lental  principle  as  to  bankruptcy  ought  ever  to  bo  kept  in 
iew,  and  predominate  over  all  others.  It  is,  that  the 
-ustee  is  substituted  for  the  bankrupt  in  the  distribution  of 
le  bankrupt  estate  equally  amongst  all  the  creditors;  that 
le  trustee  acts  as  the  agent  of  the  creditors ;  and  that  the 
itervention  of  a  Court  of  Justice  in  any  shape  or  form  in 
jnkniptcy  proceedings  should  be  reduced  to  a  minimum. 
s  the  law  now  stands  the  Court  is  everything,  and  much 
seless  expense  is  the  consequence.  If,  however,  the 
resent  Court  of  Bankruptcy  in  London  be  maintained,  its 
idicial  functions  ought  to  be  enlarged  so  as  to  comprehend 
le  winding-up  of  all  private  partnerships  and  Joint-Stock 
ompanies ;  and  this  duty  should  be  discharged  by  the 
ipreme  judge,  whose  whole  time,  if  necessary,  should  be 
evoted  to  the  work  of  his  Court. 

Section  87. — Instead  of  this  section,  it  should  be  enacted 
lat,  after  knowledge  of  a  petition  in  bankruptcy,  no  person, 
leriff,  high  bailiff,  or  other  person,  should  be  at  liberty  to 
ay  any  money,  or  deliver  any  property  belonging  to  the 
erson  against  whom  such  petition  shall  have  been  pre- 
snted ;  and  that,  by  virtue  of  an  adjudication  in  bankruptcy, 
quidation  by  arrangement,  or  agreement  for  composition, 
11  money  and  property  shall  be  part  of  the  insolvent  estate, 
'here  is  no  valid  reason  why  any  distinction  should  exist 
etween  debts  above  or  below  £50 ;  and  the  rule  here 
iiggested  to  prevent  any  hardship  arising  from  creditors  of 
mall  claims  being  deprived,  for  any  length  of  time,  of  the 
loney  to  which  they  are  entitled,  after  effective  legal  execu- 
ion  and  sale  have  been  obtained,  would  be  sufBciently 
ffective. 

Section  91. — This  section  refers  to  the  avoidance  of 
oluntary  settlements,  and  places  a  settlement  of  property 
lade  by  a  trader  before,  and  in  consideration  of  marriage 
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in  the  position  of  an  ordinary  debt  contracted  for  a  valuable 
consideration.  Many  shameless  frauds  have  been  per- 
petrated upon  creditors  in  consequence  of  this  law.  Why 
a  wife,  or  her  trustees,  should  be  allowed  to  reap  the  fruits 
of  a  husband's  fraud,  which  in  some  cases  have  almost  ap- 
proached to  theft,  shows  how  favourably  the  law  of  England 
has  looked  upon  the  claims  of  a  married  woman.  But, 
where  a  man  has  no  property  of  his  own  at  the  time  of 
his  marriage,  he  has  no  right  to  dispose  of  property,  of 
which  he  has  obtained  fraudulent  possession,  in  such  a 
manner  as  to  place  his  wife  or  children  in  as  good  a  situation 
as  a  creditor  who  has  advanced,  lent,  or  sold  his  property 
in  the  way  of  trade.  The  amount  of  a  wife's  unsettled 
contribution  to  her  husband's  estate  should  be  a  full  legal 
debt ;  but  a  man  before  his  marriage  ought  not  to  be  allowed 
to  settle  more  on  his  intended  wife  than  the  half  of  his  clear 
property.  To  that  extent,  and  to  that  alone,  the  law  of 
bankruptcy  should  protect  provisions  in  marriage  settlements 
in  favour  of  a  wife  and  children.  This  rule,  or  one  based  on 
asimilarviewof  ante-nuptial  settlements,  as  here  enumerated, 
would  compel  men  to  be  on  their  guard  against  making  highly 
unjustifiable  appropriations  of  other  people's  effects,  and 
would,  in  the  end,  prevent  a  great  deal  of  domestic  un- 
happiness. 

The  remaining  clauses  of  the  Act  of  1869  have  reference 
to  liquidation  by  arrangement  and  composition.  So  far  as 
these  have  any  practical  bearing  on  the  administration  of 
the  Court  of  Bankruptcy,  all  that  can  be  suggested  by  way 
of  amendment  has  already  been  indicated.  Creditors 
should  have  the  most  ample  power  to  arrange  with  their 
debtors  for  the  settlement  of  their  debts,  as  they  think 
best  for  their  own  interests ;  and  so  long  as  this  principle 
is  carried  into  execution,  the  Legislature  should  not  inter- 
fere. But,  since  it  has  been  shown  that,  from  some  cause 
or  another,  insolvent  estates  are  wound  up  under  liquidation 
by  arrangement  and  by  agreements  for  composition,  and  as 
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these  seriously  involve  the  interests  of  the  cc 
of  persons  whose  interests,  from  one  cause  o 
neglected,  it  appears  to  be  quite  reasonable,  e 
to  proper  legal  principles,  that  the  officials  ap 
Legislature  to  supervise  and  control  the  adr 
the  law  of  bankruptcy,  should  also  have  full 
vestigate  the  whole  dealings  of  creditors,  o 
on  their  behalf,  with  the  property  of  bani 
especially,  it  would  greatly  contribute  to  th 
the  dividends  payable  to  creditors  in  liquidati< 
sition,  that  all  accounts  for  realisation  and  < 
should  be  submitted  to,  and  be  approved  of 
troller  in  Bankruptcy. 

This  must  suffice  for  our  consideration  of  tl 
Act,  1869.  On  a  branch  of  the  Law  of  Banl 
to  make  a  few  observations. 

By  the  Debtors'  Act,  1869,  unless  in  cert 
prisonment  for  debt  is  abolished.  On  the 
desirable  that  there  should  be  no  exceptions, 
these  exceptions  apply  to  poor  people  who 
debt  with  tradesmen  ;  while  debtors  for  largi 
allowed  to  free  themselves  from  their  debts  b 
liquidation,  or  composition.  Were  the  exen 
abolition  of  debt  abrogated,  thrift  and  fruga 
increased  amongst  the  general  community. 
far  as  property  of  all  kinds  is  concerned,  it  si 
to  seizure  and  sale  in  satisfaction  of  debt 
whether  the  debt  is  great  or  small.  To  thi 
man  into  prison  is,  in  many  cases,  to  throv 
upon  the  prison  rates,  and  his  wife  and  chil 
workhouse.  Imprisonment  for  debt  should 
in  every  case.  It  is  unworthy  of  a  free  stat 
continue,  the  creditor  should,  at  his  own  expi 
debtor  in  prison. 

This  article  must  be  brought  to  an  end. 
chief  amendments  which  appear  to  be  requii 
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of  bankruptcy  should  be  the  same  in  England,  Scotland, 
and  Ireland ;  and,  if  possible,  in  all  the  British  colonies  and 
dominions.  Acts  of  bankruptcy  should  be  abolished,  and 
a  debtor's  inability  to  pay  his  debts  in  full  should  be  the 
sole  ground  for  adjudication  in  bankruptcy.  The  law  of 
fraudulent  preference  should  be  modified,  and  a  fraudulent 
debtor  should  be  severely  dealt  with  by  the  criminal  law. 
There  should  be  no  distinction  in  the  law  of  bankruptcy 
between  a  trader  and  non-trader,  and  a  debtor's  summons 
should  not  be  considered  as  an  act  of  bankruptcy.  Bank- 
ruptcy should  begin  from  the  state  of  the  adjudication,  and 
the  legal  doctrine  of  relation  should  be  abrogated.  Official 
control  and  supervision  should  be  purely  administrative, 
and  the  chief  official  in  bankruptcy  should  have  qualified 
accountants  as  his  assistants  to  examine  the  accounts 
of  trustees  and  receivers  on  the  spot,  call  for  vouchers,  and 
see  that,  unless  those  authorised  by  law,  no  charges  are 
allowed.  Committees  of  inspection  should  be  abolished  as 
useless.  Reputed  ownership  as  a  part  of  the  law  of  bank- 
ruptcy should  be  repealed.  Proxies  must  remain.  Trustees 
should  be  obliged  to  consign  all  monies  received  by  them 
into  banks  in  the  name  of  each  bankrupt  estate  under 
their  management.  There  should  be  no  distinction  between 
bankruptcy  and .  liquidation  by  arrangement.  The  law 
of  England  and  Scotland  as  to  ranking  on  joint  and  separate 
estates  should  be  assimilated.  All  sums  in  the  hands  of 
trustees  or  receivers,  as  soon  as  a  bankruptcy  is  closed, 
should  be  handed  over  to  the  Treasury.  The  payment  of 
a  higher  dividend  than  disclosed  by  the  results  of  recent 
bankruptcies  should  be  enforced.  The  London  Court  of 
Bankruptcy  should  be  abolished,  and  the  Metropolitan 
County  Courts  substituted  in  its  place ;  or  if  the  London 
Court  be  retained,  its  jurisdiction  should  be  extended  so 
as  to  comprise  the  winding-up  of  all  private  partnerships 
and  joint-stock  companies.  All  appeals  from  inferior 
judges  should  be   made  to  the  Lord  Justices  of  Appeal. 
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he  common  law  as  to  payment  after  sale  s 
lould  be  allowed  free  course,  and  simple 
petition  in  bankruptcy  should  be  a  legal  sti 
I  an  execution  creditor.  The  law  of  volunta 
/  which  a  bankrupt  now  makes  a  settl 
editor's  property  in  favour  of  his  intended 
jssible  children,  should  be  altered.  Offici 
id  control  in  bankruptcy  should  be  extend 
3ns  by  arrangement  and  agreements  for  coi 
le  official  inspectors,  already  suggested,  sh< 
ime  power  as  over  estates  in  bankruptcy, 
r  debt  should  be  abolished  in  all  cases. 

Alexander  1 


/I.— CRIMINAL    LAW  ABROAD  AND 

HHE  truth  that  we  do  not  stand  alone,  bu1 
'-     exercise  an  important  iniluence  over  ox 

one  which  an  insular  people,  like  ourselve: 
ke  home  to  itself  from  time  to  time,  an< 
oment  seems  a  fitting  one  for  bringing  this  i 
aders,  while  the  Stockholm  International  Pi 

fresh  in  our  memory,  and  while  the  codifi 
riminal  Law  is  still  engaging  the  attention 
linent  jurists  and  awaiting  the  sanction  c 
le  movement  for  the  amendment  and  codil 
;nal  Law,  with  which  the  names  of  the  lal 
umey  and  of  Sir  James  Stephen,  who  now  sc 

the  seat  on  the  Bench,  rendered  vacant 
leasby's  resignation,  is  a  movement  which  has 
tention    of    thoughtful  "jurists  among  om 
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neighbours.  They  hail  it  as  an  omen  of  progress,  as  a 
token  of  victory  over  what  is  apt  to  seem  to  them  a 
Dryasdust  spirit  of  antiquarianism  and  adherence  to  a 
particular  legal  groove,  simply  because  it  was  one  which 
contented  our  fathers.  With  such  a  spirit,  wherever  it  may 
exist,  our  own  history  as  a  Review  advocating  a  sound 
progress  in  the  amendment  of  the  Law  is  sufficient  to  show 
that  we  can  have  no  S)anpathy.  We  may  differ  from  particular 
propositions  of  amendment,  but  Law  Reform,  as  such, 
must  always  command  our  attention  and  our  sympathy. 
The  very  valuable  Society  of  Comparative  Legislation  in 
Paris,  which  has  gathered  and  continues  to  gather  into  its  fold 
the  flower  of  the  French  Bar  and  Magistracy,  has,  as  might 
have  been  expected,  devoted  no  small  amount  of  its  time 
and  space  to  the  consideration  of  our  recent  advance  in  the 
direction  of  Codification.  We  have  now  before  us  several 
interesting  Papers  read  by  distinguished  Members  of  that 
Society  at  various  periods,  from  1874  to  the  close  of  the 
past  year,  dealing  with  the  principal  stages  which  have 
been  reached  by  us  on  this  road.  It  will  probably  not  be  an 
unprofitable  work  if  we  proceed  by  the  help  of  our  neigh- 
bours to  see  ourselves  as  others  see  us. 

In  his  impartial  and  thoughtful  review  of  the  Homicide 
Law  Amendment  Bill,  which  passed  from  the  late  Recorder 
of  London  into  the  hands  of  Sir  James  Stephen,  our 
first  critic,  M.  Ernest  Bertrand,  Councillor  of  the  Court  of 
Appeal  in  Paris,  draws  attention  to  several  salient  points  of 
difference  between  English  and  French  juridical  conceptions. 
When  he  says  that  according  to  French  notions,  followed  by 
the  greater  part  of  the  countries  of  the  civilised  world, 
most  of  which  have  codified  their  Law,  the  first  condition 
of  a  good  Law  is  that  it  should  be  embodied  in  a  clear  and 
precise  text  which  all  should  be  able  to  consult  and  under- 
stand, we  seem  to  be  aware  of  a  touch  of  irony.  The 
English  alone  resist,  continues  M.  Bertrand,  but  even 
among  them  many  of  the  best  men  demand  that  the  Com- 


06  CRIMINAL   LAW   ABROAD  AND   AT   HOME. 

ion  Law  should  be  formulated  in  writing.  But  M.  Bertrand 
an  see  that  it  may  well  be  very  difficult  for  an  English 
iwyer,  brought  up  to  what  he  calls  the  "  formalism  "  of 
le  Common  Law,  to  free  himself  at  once  from  all  in  it 
hich  is  a  useless  and  undigested  mass  of  encumbrance, 
nd  fall  back  upon  the  principles  and  general  rules  which 
ifBce  to  constitute  a  Law,  In  criticising  the  language  of 
3me  of  our  definitions,  M.  Bertrand  shows  how  differently 
ley  strike  foreigners  and  ourselves.  Thus,  he  points  out 
lat  a  Frenchman  reading  the  definitions  of  manslaughter 
nd  murder,  given  in  24  &  25  Vic,  cap.  100,  would  naturally 
ike  the  definition  of  murder  to  mean  assassination,  and 
lat  of  manslaughter  to  mean  murder.  In  the  French 
enal  Code  murder  (le  meurtre)  is  homicide  voluntarily 
'olontairement)  committed,  and  assassination  is  murder 
smmitted  with  premeditation  or  by  treachery  (guet-apens). 
he  intent  to  kill  is  not  necessary  to  constitute  man- 
aughter,  which  arises  from  the  material  fact  of  homicide, 
nd  premeditation,  continues  M.  Bertrand,  is  not  the 
Dnstituent  characteristic  of  murder,  which  may  arise 
ithout  any  premeditation.  For  instance,  he  proceeds, 
vo  persons  meeting  by  chance  begin  to  quarrel ;  one 
F  them  kills ,  the  other  in  the  heat  of  dispute.  This 
manslaughter  in  England,  because  it  was  the  result 
F  sudden  passion.  In  France,  however,  it  would  be 
lurder,  if  the  intent  to  kill  were  satisfactorily  proven 
^enal  Code,  Art.  295).  Again,  a  man  insults  another,  say 
y  pulling  his  nose  (an  example  which  M.  Bertrand  has 
irefully  culled  from  Blackstone).  If  the  person  so  pro- 
iked  unfortunately  kills  the  insulter  by  a  beating  which 
^s  a  fatal  effect,  but  was  clearly  only  intended  as  a  chastJse- 
lent,  it  is  manslaughter.  In  France,  the  person  killing  his 
isulter  would  be  actionable  for  blows  voluntarily  given 
ithout  intention  to  cause  death,  but  which,  nevertheless,  - 
live  had  that  effect  (Art.  309,  Penal  Code).  Yet  again,  a 
orkman,  in    a  populous  town,  such  as  London,  throws 
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down  into  the  streets  a  piece  of  timber,  or  a  heavy  stone, 
and  kills  a  person  passing  by ;  this  is  manslaughter,  even 
though  the  workman  must  have  known  that  there  would  be 
people  passing  to  and  fro  beneath  him.  In  France  this 
would  be  only  homicide,  arising  through  want  of  precaution 
(imprudence),  by  Art.  319  of  the  Penal  Code.  From  these 
and  other  examples  which  he  adduces,  M.  Bertrand  comes 
to  the  conclusion  that  both  manslaughter  and  murder  com- 
prise, under  one  single  technical  title,  several  criminal  facts 
of  diverse  natures,  which  in  France  would  constitute 
different  crimes  or  delicts,  provided  for  by  separate  articles 
of  the  Penal  Code. 

The  French  Code  has  not  defined  homicide,  because,  as 
M.  Bertrand  says,  the  word  seemed  to  carry  its  definition 
in  its  face.     Homicide  arises  every  time  that  one  man  kills 
another.    In  the  English  Bill,  he  notes,  twelve  sections  were 
taken  up  with  this  point.     On  the  whole,  M.  Bertrand  saw 
much  that  appeared  to  need  amendment  in  the  Homicide 
Bill  and  its  definitions.     His  criticisms  are  in  some  respects 
substantially  identical  with  those  which  were  at  the  time 
made  in  this  country.     Section  26,  for  instance,  M.  Ber- 
trand observes,  required   a   whole  commentary  to    itself, 
which   should   extend    over   several    pages.     But  he   also 
understood   clearly  that  the    answer   made    to    all    such 
objections  was :  "  This  is  a  part  of  my  system ;  what  you 
would  have  may  be  preferable,  but  my  system  must  stand 
or  fall  as  a  whole ;    if  one  part  goes,   the  whole   goes." 
This  is  a  line  of  reply  undeniably  difiicult  to  meet.     Still 
we  believe  that  none  of  the  criticisms  which  were  made 
on  the  Homicide  Bill  will  have  altogether  been    made  in 
vain,  and    the   Criminal   Code   Bill   cannot    fail   to    have 
received  all  the  benefit  derivable  from  the  careful  considera- 
tion which  its  draftsmen  desired  it  should  receive  at  the 
hands  of  the  legal  profession   and    of   the   nation    before 
passing  into  law.   In  M.  Bertrand's words,  "it  is  only  after 
various  attempts,  to  which  they  shall  themselves  have  lent 
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a  hand,  that  English  jurists  and  Jegislators  will  be  able  to 
free  themselves  from  the  tyranny  of  old  custom,  and  under- 
stand that  a  Code  ought  only  to  sum  up  principles  and 
general  rules,  and  that  the  application  of  these  principles 
and  rules  to  individual  cases  must  be  left  to  the  discretion 
of  the  judges." 

In  a  more  recent  number  of  the  Bulletin  of  the  Society  of 
Comparative  Legislation,  one  of  the  secretaries,  M.  Georges 
Louis,  Advocate  of  the  Court  of  Appeal,  contributes  a  very 
clear  and  comprehensive  survey  of  our  various  attempts  at 
Codification,  its  succesful  realisation  in  some  of  our 
Colonies  and  Dependencies,  and  of  the  general  state  of  the 
question  among  us  down  to  July  last.  M.  Louis  points 
out  the  influence  which  the  initiative  taken  by  the 
State  of  New  York  in  the  fusion  of  Law  and  Equity 
has  exercised  upon  Codification.  This  rupture  with  the 
old  tradition,  says  M.  Louis,  rendered  the  Codification  of 
Procedure  and  of  the  Common  Law  feasible,  if  not  easy ; 
and  in  these  days,  he  continues,  for  Codification  to  be 
rendered  feasible  is  to  ensure  that  it  will,  sooner  or  later, 
be  carried  to  a  successful  issue.  The  difference  between 
Consolidation  and  Codification  does  not  escape  the  observa- 
tion of  M.  Louis.  When  Sir  James  Stephen  published  his 
"  General  View  of  the  Criminal  Law  of  England,"  in  1863, 
and  said  that  the  question  was,  how  to  detach  the  pure 
metal  from  the  dross,  and  to  mould  it  into  the  requisite 
shape,  the  plans  of  the  majority  of  English  law  reformers, 
says  M.  Louis,  stopped  short  at  Consolidation.  The 
advance  which  has  been  made  between  1863  and  1878,  is, 
therefore,  in  his  eyes,  as  in  the  eyes  of  all  Continental 
jurists,  a  very  considerable  one.  That  our  present  scheme  of 
Codification  only  touches  a  portion  of  the  field  of  Criminal 
Law,is,  of  course,  obvious  to  our  foreign  critics,  but  M.  Louis 
points  out  that  the  exclusion  from  the  present  Bill  of 
that  lesser  class  of  delicts  which  is  known  on  the  Continent 
by  the  name  of  "Contraventions,"  may  easily  be  justified. 
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and  is,  in  fact,  in  accordance  with  the  practice  followed  in 
the  new  Hungarian  Penal  Code ;  and  it  is  not  uninteresting 
to  remark  that  a  country,  which  offers  several  points  of 
contact  with  ours  in  its  Constitutional  and  Administrative 
features,  has  proceeded  with  its  Criminal  Law  Codificition 
in  a  manner  very  similar  to  our  own.  The  major  part  of 
the  new  Hungarian  Code,  we  learn  from  M.  Louis,  is  the 
work  of  one  leading  juridical  mind,  that  of  Karl  Csemegi, 
Laid  on  the  table  of  the  House  first  in  1874,  ^^^  again 
in  1876,  the  Bill  was  only  discussed  by  the  Hungarian 
Parliament  at  the  close  of  1877.  The  two  Chambers 
voted  it  within  four  months,  and  the  Code  was  pro- 
mulgated in  May,  1878.  It  is,  no  doubt,  hoped  by 
the  promoters  of  our  Criminal  Code  Bill  that  our  Houses 
will  follow  the  example  of  the  Hungarian  Parliament. 
M.  Louis,  however,  suggests  a  doubt  whether  the  low 
opinion  which  Sir  James  Stephen  appears  to  entertain  of 
the  usefulness  of  Parliamentary  discussion  of  the  Bill  is  not 
rather  an  extreme  one.  On  the  whole,  our  scheme  of 
Codification  gives  M.  Louis  the  impression  of  being  essen- 
tially English,  and  he  sees  in  it  another  proof  of  the  truth 
of  the  saying,  that  the  Penal  Law  of  a  country  is  that  which 
best  reflects  its  characteristics  and  its  social  condition.  We 
have  modified  considerably  the  basis  of  our  law  on  several 
points,  M.  Louis  says,  but  nevertheless  our  work  has,  as  a 
whole,  been  that  of  codifying  the  existing  law  rather  than 
of  creating  a  new  law.  The  language  in  which  the  new 
code  is  cast  appears  to  a  foreign  eye  immeasurably  superior 
to  anything  that  has  gone  before  it  in  this  country.  There 
is  still  a  certain  amount  of  seeming  verbiage,  but  the  danger 
of  over-conciseness  is  too  patent  in  Penal  Law  not  to  have 
been  constantly  present  to  the  minds  of  the  framers  of  the 
proposed  Code.  In  this,  as  in  other  points,  our  Code  may 
still  be  pronounced  **  essentially  English." 

Yet  another  feature  of  our  new  draft  Code  has  attracted 
the  attention  of  foreign  jurists,  and  it  is  one  which  has  a 
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direct  bearing  upon  the  important  subject  of  medical  juris- 
prudence, or,  as  our  American  cousins  seem  to  prefer  calling 
it,  forensic  medicine.  The  president  of  the  recently  insti- 
tuted Medico-Legal  Society  of  Massachusetts,  Dr.  Hosmer, 
in  his  introductory  address,*  made  the  judicious  remark  that 
"the  province  and  power  of  forensic  medicine  once  under- 
stood, the  interest  in  it  cannot  fail  to  be  widely  spread.  Of 
the  community  which  finds  a  representative  and  an  embodi- 
ment in  each  individual  member,  it  is  the  safeguard-  It 
appteals  to  the  instinct  of  self-preservation  in  one  of  its 
forms.  It  furnishes  the  means  of  establishing  the  fact  of 
crime  committed  against  the  person,  no  matter  whether  that 
crime  be  fatal,  non-fatal,  or  mixed.  With  the  proof  of 
offence  it  fixes  the  basis  and  starting  point  of  any  procedure 
that  proposes  to  detect  the  offender,  the  limits  of  whose 
accountabihty  forensic  medicine  must  define  in  accordance 
with  those  distinctions  which  originate  in  the  difference 
between  a  sane  mind  and  an  unsound  or  defective  one." 

What  are  the  distinctions  which  constitute  the  difference, 
in  a  legal  sense,  between  a  "  sane  mind  and  an  unsound  or 
defective  one,"  must  necessarily  be  a  very  difficult  legal 
question,  yet  one  with  which  any  Code  must  grapple.  In 
the  January  number  of  the  Bulletin  of  the  Society  of 
Comparative  Legislation,  we  find  an  interesting  discussion 
of  this  point  in  relation  to  our  Criminal  Code  Bill,  in  a 
Paper  by  M.  Babinet,  Councillor  of  the  Court  of  Cassation. 
The  subject  is  one  which  is  at  the  present  moment 
engaging  the  attention  of  the  French  Government.  Existing 
French  Legislation  deals,  it  would  seem,  very  briefly  with 
the  matter.  Article  64  of  the  Penal  Code  is  cited  by 
M.  Babinet,  as  limiting  itself  to  the  statement  that  "  no 
crime  or  delict  exists  where  the  accused  was  of  unsound 


•  Tranautiont  of  the  Maisachuactts  Medico-Legal  Society,  Vol.  I,,  No.  i. 
Cambridge  (Maw.),  1S78  (teat  to  ut  by  the  courtesy  of  the  State  Boatd  of 
Health,  Maiaachuietla). 
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mind  (en  etat  de  d^mence)  at  the  time  of  the  act,  or  when 
he  was  under  the  constraint  of  a  force  which  he  could  not 
resist  (contraint  par  une  force  i  laquelle  il  n'a  pu  resister). 
It  will  be  seen,  as  M.  Babinet  points  out,  that  French 
Legislation  has  not  defined  legal  insanity  as  affecting 
responsibility  for  crime.  Each  case  is  therefore  decided 
on  its  own  merits,  and  according  to  the  evidence  of  medico- 
legal experts  and  forensic  debate. 

Turning  to  England,  M.  Babinet,  after  summarising  the 
evidence  given  in  the  cases  of  Christina  Edmunds  and 
Thomas  Humphreys,  and  the  views  expressed  on  the 
general  question  by  Baron  Martin  and  Baron  Bramwell,  pro- 
ceeds to  consider  what  is  the  method  in  which  our  new  Code 
proposes  to  deal  with  the  subject.  This  he  finds  laid  down 
in  two  sections  of  the  Bill,  sections  20  and  21,  which  he 
reproduces.  Of  the  theoretical  definition  of  Insanity,  given 
in  section  20,  M.  Babinet  observes  that  it  seems  to  him 
wanting  in  clearness  and  exactitude,  and  that  it  rather 
stands  in  need  of  the  commentary  of  Baron  BramwelPs 
language,  whose  views  it  is  intended  to  embody.  For  a 
man  may  be  ill  or  weak  in  mind,  he  remarks,  without  being 
freed  from  responsibility,  unless  we  go  a  step  further  and 
prove  that  he  did  not  understand  the  nature  of  his  act,  or 
that  he  did  not  know  it  was  forbidden  by  Law  or  Morality, 
or  that  the  impulse  under  which  he  acted  was,  in  con- 
sequence of  the  nature  of  his  illness,  an  irresistible  force. 

The  situation  supposed  in  section  20,  M.  Babinet  thinks, 
though  possible  as  a  hypothesis,  would  be  difficult  to  prove 
in  Court  and  to  the  satisfaction  of  a  jury.  He  questions 
whether  conviction  or  acquittal  would  not  come  to  depend 
upon  a  purely  philosophical  theory,  if  section  20  is  not 
amended  by  the  Royal  Commission  charged  with  the 
revision  of  the  Bill. 

Of  section  21,  on  Intoxication,  M.  Babinet  approves  much 
more  decidedly.  Its  first  paragraph  appears  to  him  to 
require  no  improvement,  but  the  second  he  thinks  a  little 
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obscure,  though  capable  of  being  undersi 
interpreted  as  importing  an  extension  of  1 
speak,  of  intoxication,  and  to  give  jurie 
power  in  cases  where  there  is  no  preme 
demned  by  the  Mora]  Law,  but  only  a  deli 
Positive  Law  of  an  advanced  civilisation. 

In  any  case,  we  agree  with  M.  Babinet  t 
has  not  yet  been  spoken  on  this  difficult  < 
Text-writers  or  Legislators. 
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Bv  Hugh  Barclay,  LL.D. 

Oo\mt7  Frsnohise— New  Qualifli 

A  person  stood  enrolled  as  "  tenant  and  oecu 
house,  which  he  left,  but  stood  on  the  valuat 
prietor  and  occupier  "  of  another  house.  Thi 
entered  him  in  the  voters'  list  as  a  voter 
second  house,  and  he  made  no  claim  upon  th: 
voter  objected  to  his  remaining  on  the  roll,  i 
qualification.  The  person  objected  to  mov 
correct  the  register  of  voters  by  altering  the 
"  tenant  and  occupant  "  to  "  proprietor  ant 
Sheriff  made  the  correction  craved.  On  an 
reversed  the  judgment,  and  sustained  the  obj 
Ormidale :  "  The  proper  and  regular  course  w 
ought  to  have  adopted  was  to  put  in  a  claii 
new  qualification.  If  he  had  done  so,  every 
had  the  opportunity  of  objecting.  Now,  wbe 
the  entry  in  the  register,  as  it  stands,  has  re 
fication  now  gone,  we  cannot  sustain  the  si 
which  a  voter,  disregarding  the  proper  mach: 
the  Act,  sought  to  remain  on  the  register  in 
qualification."    a  Nov.,  1S77.    Livingston  v.  C 
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County  Franohise— Teacher  of  Public  School. 

A  schoolmaster  claimed  to  be  admitted  a  voter.  He  was 
appointed  during  the  pleasure  of  the  School  Board.  He 
possessed  house  and  garden  of  the  annual  value  of  ;fi5.  The 
claim  was  objected,  as  held  on  a  defeasible  title.  The  Sheriff 
sustained  the  objection.  The  Court  affirmed,  being  of  opinion 
that  it  was  no  longer  an  open  question.  A  similar  decision  was 
given  where  the  engagement  was  terminable  on  two  months' 
notice.  2  Nov.,  1877.  Kilgour  v.  Halley,  Mitchell  v.  McNicol, 
5  S.C,  5.    9  Nov.,  1877.    Boyle  v.  McGowan,  5  S.C.,  10. 

County  Franchise— Detached  Portions  of  Counties. 

Held  that  the  qualification  in  detached  portions  conferred 
a  right  to  vote  in  the  county  in  which  they  are  locally  included. 
9  Nov.,  1877.     Holly  V.  Brown,  5  S.C,  7. 

Reparation— Damnum  Fatale— Contributory  Negligence. 

Held  that  overflow  of  water  by  the  bursting  of  a  pipe  in  the 
defender's  house  rendered  him  liable  for  damage  done  to  a 
neighbour,  and  that  there  was  no  contributory  negligence  in  the 
pursuer  not  giving  timeous  notice,  and  removing  his  goods. 
Per  Lord  Justice  Clerk  (Lord  MoncreifF) :  **  The  power  of  the 
water-pipes  to  resist  ordinary  contingencies  is  at  the  risk  of 
the  person  who  placed  and  kept  them  there,  and  the  con- 
sequences to  third  parties  of  their  not  being  sufficient  must 
fall  upon  the  proprietor.  Contributory  negligence  to  exclude 
a  claim  for  reparation  must  be  negligence  contributing  to  the 
cause  of  the  injury.  But  negligence,  which  only  increases  the 
injury  caused  by  another,  is  not  in  this  sense  contributory,  but 
only  aflfects  the  quantum  of  the  damages.'*  Shearman  on 
Neghgence  was  referred  to.  16  Oct.,  1877.  Moffat  S*  Co.  v. 
Park,  5  S.C,  13. 

Public  Records— Delivery  of  a  Deed  to  be  Produced  in  an 

English  Court. 

A  Will  was  allowed  to  be  taken  from  the  record  to  be  pro- 
duced in  an  English  Court  on  security  by  bond,  to  be  returned 
within  six  months,  an  extract  of  the  deed  being  previously 
lodged  in  its  stead.  Per  Lord  President  (Inghs) ;  "  It  appears 
to  me  that  the  question  between  the  parties  cannot  be  tried  in 
the  English  Court  without  production  of  this  deed,  and  that  no 
other  evidence  will  be  avaible,  and  in  particular  that  an  extract 
would  not  suffice  to  prove  the  petitioner's  case.     I  think,  there- 
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ire,  that  there  being  a.  case  of  necessity,  the  petitioner,  as  the 
tecutor  under  the  deed,  is  entitled  to  have  the  deed  delivered 
)  him."     8  Nov.,  1877.    McDonald,  5  S.C,  44. 

Arbitration— Exclusion  of  Suit. 
A  building  contract  had  a  clause,  "  Should  any  disputes  or 
ifferences  of  opinion  arise  betwixt  the  contracting  parties  con- 
ected  with  this  contract  or  the  execution  of  the  work,  the  same 
lall  be  and  are  hereby  referred  to  B  (the  architect),  whose 
ecision  shall  be  final."  After  the  work  had  been  completed,  the 
uilder  had  the  work  measured  and  priced  according  to  the 
:hedules,  and  on  refusal  of  payment  he  brought  an  action, 
'he  employer  disputed  the  accuracy  of  the  measurements,  and 
led  that  they  were  not  binding  on  him,  and  that  the  clause 
f  arbitration  excluded  the  action.  Lord  Young,  the  Lord 
Irdinary,  sustained  the  objection,  holding  "that  the  dispute  is 
onnected  with  the  contract  on  which  the  pursuer  founds  and 
lies,  and  that  the  reference  clause  comprehends  it."  The  Court 
:versed,  and  Held  that  the  clause  did  not  exclude  the  action, 
'er  Lord  President  (Inglis) :  '■  The  general  rule  established  by 
lie  cases  is,  that  the  questions  included  in  the  arbitration 
lause  are  such  as  arise  in  the  course  of  the  execution  of  the 
ontract,  and  requiring  to  be  immediately  disposed  of,  in  order 
3  prevent  delay  and  consequent  loss  to  one  or  both  parties, 
low  the  dispute  here  is  not  of  that  nature  at  all.  The  work  is 
nished,  and  taken  off  the  hands  of  the  contractor.  No  dispute 
as  been  raised  as  to  the  entire  completion  or  the  quality  of  the 
/ork.  Such  a  question  is  altogether  beyond  such  a  clause  of 
eference  as  this.  It  may  be  that  in  the  course  of  disposing  of 
his  case  some  questions  may  arise  falling  properly  within  the 
eference.  But  no  such  question  appears  as  yet."  6  Nov., 
877.     Kirkuiood  v,  Morrison,  5  S.C,  79. 

Error— Sale  of  Heritage. 

Held  that  the  purchaser  of  an  heritable  subject  for  ^345  at  a 
oup  was  not  entitled  to  repudiate  the  sale  because  a  very 
mall  part  of  the  subject  was  found  to  belong  to  himself, 
'er  Lord  Justice  Clerk  (Lord  Moncreiff) :  "  I  am  not  going  to 
inter  into  the  question  how  far  a  fact  within  the  means  of 
;nowledge  of  a  purchaser  before  the  contract  of  sale,  but  not 
Lscertained  until  after,  will  entitle  him  to  redress  if  substantial 
Tror  be  made  out.  I  think  that  the  regulations  in  the  articles 
if  roup  of  the  kind  we  have  here  will  receive  fair  effect,  but  that 
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a  clear  case  of  injustice  and  iniquity  will  not  be  covered  by 
them.  I  know  no  case  where  reduction  or  rectification  of  the 
contract  has  been  allowed  unless  the  error  was  material.  The 
price  to  the  pursuers  was  not  even  enhanced  by  £^,  because 
they  made  their  offer  without  knowing  or  caring  what  the  extent 
of  ground  was,  and  they  cannot  say  they  have  not  got  a  good 
title."  Many  English  authorities  were  cited.  8  Nov.,  1877. 
Morim  and  Others  v.  Smith  and  Others,  5  S.C,  83. 

Bailvay—BeparRtion— Culpa. 

A  horse  strayed  at  night,  without  fault  of  the  owner,  two 
miles  on  a  public  road,  then  upon  a  private  branch  railway, 
on  a  level  crossing,  and  afterwards  when  on  the  main  line  it  was 
killed  by  a  passing  train.  Held  that  the  owner  of  the  branch 
line  was  not  liable  in  damages,  either  under  the  statutes  or  at 
common  law,  because  of  not  having  gates  at  the  level  crossing, 
or  at  the  junction  with  the  main  line.  Per  Lord  President 
(Inglis) :  "  The  occupant  of  the  adjoining  land  is  also  the  owner 
of  the  private  railway,  and  accordingly  he  is  the  only  person 
who  is  creditor  in  the  railway  company's  obligation  to  fence, 
and  if  both  the  creditor  and  the  .debtor  in  that  obligation  agree 
to  make  a  breach  in  that  fence  for  the  purpose  of  letting  in  the 
private  line  to  join  the  main  line,  there  seems  to  be  nobody  else 
that  can  interfere  with  it,  or  can  say  they  are  prejudiced  by 
what  they  have  done."  9  Nov.,  1877.  Matsm  v.  Baird  S'  Co., 
5  S.C,  87. 

B  ankrapt—D  iaohar  ge —Fraud. 
The  Court  refused  a  bankrupt  his  discharge,  though  ten 
years  had  elapsed  since  the  date  of  the  sequestration,  and 
though  there  was  no  opposition,  in  respect  that  the  accountant 
in  bankruptcy  was  "  unable  to  certify  that  the  bankruptcy 
arose  from  innocent  misfortune  or  losses  in  business.  Per  Lord 
President  (Inglis):  "The  statute  leaves  it  to  the  discretion  of 
the  Court  to  grant  or  refuse  a  discharge,  though  unopposed, 
whenever  the  report  of  the  accountant  in  bankruptcy  or  other 
sufficient  evidence  discloses  a  certain  state  of  matters,  viz.,  that 
the  bankrupt  has  been  guilty  of  fraudulent  concealment  of  his 
estate,  &c."     16  Nov.,  1877.     Miller,  5  S.C,  144. 

Ship— ShipmOBter— Bottomry— Csrgo. 
A  ship  came  into  collision  with  another,  and  put  into  a  home 
harbour  for  repairs.     The  captain  and  mate,  who  were  owners 
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he  ^ip,  granted  to  a  shipbuilder  a  bond  of  bottomry  for  the 
cmnt  of  repairs  and  damages  due  to  the  other  vessel.  The 
ner  of  the  cargo  refused  to  consent  to  the  cai^o  being 
lothecated  for  the  damage.  The  ship  and  cai^o  were  sold, 
y  that  except  to  the  extent  of  the  freight,  the  bondholder 
I  no  right  to  the  price  of  the  cargo,  as  the  master  under  the 
:umstances  had  no  right  to  hypothecate  it.  Per  Lord  Presi- 
it  (Inglis) :  "  The  master  of  a  vessel  in  a  foreign  port,  when 
has  not  the  means  of  communicating  immediately  with  her 
lers,  and  with  the  other  parties  interested,  such  as  the  owners 
the  cargo  and  the  underwriters,  represents  the  interests  of 
these ;  and  it  is  his  right  and  his  duty  to  do  the  best  for  all 
icemed.  And  if  the  circumstances  be  such  that  he  cannot 
ceed  on  his  voyage  without  raising  money  on  bottomry,  and 
is  necessary  to  include  the  cargo  in  the  bond,  he  is  justified 
doing  so.  But  here  the  owners  were  present,  so  without 
sent  of  the  owners  of  the  cargo,  he  could  not  hypothecate 
ir  property."  Many  English  cases  were  cited.  23  Nov., 
7.     Veitck  V.  Scoti  and  Others,  5  S.C.,  196. 

Bestriotioiu  and  Frohibition. 

t  feu  charter  contained  a  prohibition  against  any  building  on 
lands  feued,  except  dwelling  houses,  and  prohibiting  any 
?lic  house  or  tavern.  Held  that  the  erection  of  a  hydropathic 
iblishment,  though  not  licensed  to  deal  in  excisable  liquors, 
s  a  contravention  of  the  prohibition,  and  where  the  superior 
1  given  a  relaxation  of  the  restriction  in  dne  case  this  did  not 
:vent  his  insisting  on  the  restriction  on  the  remainder  of  the 
d.  Per  Lord  President ;  "  The  main  occupation  of  the 
Iding  is  for  the  purpose  of  carrying  on  a  trade,  and  a  trade 
the  strictest  sense  of  the  term.  It  is  quite  a  different  thing 
m  a  man  taking  in  lodgers  into  his  private  house.  A  hotel 
;s  not  cease  to  be  a  hotel  because  it  has  no  license.  A  tem- 
ance  hotel  is  none  the  less  a  hotel  because  it  has  no  license, 
the  second  point,  it  will  not  do  to  say  that  because  an 
gal  feu  has  been  granted  and  the  conditions  of  the  feu  allowed 
be  violated  that  therefore  all  the  other  feuers  are  liberated." 
rd  Shand  dissented  on  both  grounds :  "  I  apprehend  there 
no  ground  which  can  prevent  the  proprietor  or  occupant  of 
dwelling. house  from  having  lodgers  or  boarders  or  from 
ng  it  as  a  boarding-school.  The  superiors  cannot  enforce  the 
triction  against  one  property  while  they  have  released  it  on 
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the  property  adjoining  and  thus  materially  altered  the  character 
of  the  immediate  neighbourhood,"  English  cases  were  cited. 
23  Nov.,  1877.    Eviing  v.  Campbell,  5  S.C.,  230. 

Beparation— Liability  of  Owner  and  Custodier  of  a  Dog. 

A  dog,  whilst  in  the  custody  of  two  persons  not  the  owners, 
attacked  and  bit  a  man.  Both  were  aware  that  the  dog  had 
previously  bit  a  man,  to  whom  the  owner  had  given  reparation. 
The  custodiers  were  found  liable  in  damages,  but  the  owner 
assoilzied.  Per  Lord  Justice  Clerk  (Lord  Moncreiff) :  "  The 
custodiers  of  the  dog  had  full  knowledge  of  the  previous  attack, 
and  it  lay  with  them  to  allege  and  prove  provocation.  I  am 
not  prepared  to  lay  down  as  a  general  proposition  that  the 
owner  of  a  dog  is  not  to  be  held  liable  unless  the  dog  is  in  his 
personal  custody.  On  the  contrary,  I  think  that  as  long  as  the 
owner  retains  the  substantial  control  of  its  custody,  it  is  of  no 
consequence  whether  he  exercises  that  control  by  himself  or 
by  another  He  is  responsible  for  its  safe  custody  to  the  public. 
Indeed,  it  has  been  held  that  the  knowledge  of  a  servant  of  a 
dog's  ferocity  is  the  knowledge  of  the  master.  I  am  therefore 
not  prepared  to  say  that  if  a  man  keeps  a  dog  which  he  knows 
ought  not  to  go  at  large,  and  lends  it  to  another  person  who 
allows  it  to  go  at  large,  he  may  not  be  held  responsible.  But 
this  is  not  to  be  stretched  to  an  unreasonable  extent.  If  one 
commits  the  care  of  such  an  animal  to  another  for  a  length  of 
time,  and  for  his  own  behoof,  and  the  custodier  is  trustworthy, 
I  think  the  owner  is  not  liable.  In  this  case,  the  dog  had  been 
six  weeks  with  the  custodiers,  who  were  as  fully  aware  as  the 
owner  of  the  former  outbreak  on  the  dog's  part.  I  think  the 
owner  was  entitled  to  assume  that  they  would  take  proper  care, 
and  not  let  the  dog  go  at  large."  English  cases  were  cited. 
n  Nov.,  1877.    Gowm  v.  Dalzul,  5  S.C.,  241. 
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Bart.,  for  some  years  Chief  Justice  at  Calcutta,  and  autlior  of 
"East's  Reports,"  and,  jointly  with  the  late  Mr.  Durnford,  of  the 
"Term  Reports."  M.A.,  D.C.L.,  Ch.  Ch.  Oxon.  Called  1813. 
M.P.  for  Winchester  (Liberal- Conservative),  1830-32,  and  1835- 
64.  Became  a  Bencher  1853.  J. P.  for  Oxfordshire,  and  J. P. 
and  D.L.  for  Gloucestershire.    Nov.  19. 

Errington,  John,  of  High  Warden,  Northumberland,  and  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law,  aged  70.  J. P.  and  D.L. 
for  Northumberland,  High  Sheriff,  1865.    Called  1832.     Dec.  11. 

Falconar,  Alexander,  Esq.,  Sheriff- Substitute  of  Nairn, 
Scotland,  since  1823  ;  aged  75.    Dec.  13. 

Foster,  Edward  Walker  Webb,  Esq.,  Solicitor,  Feckenham, 
Worcestershire,  aged  30.     Admitted  1873.     Oct.  18. 

GiLLMAN,  Sylvester,  Esq.,  Crown  Solicitor,  for  Cork  County 
and  City,  Ireland,  aged  55.     Admitted  1848.     Nov.  30. 

Gordon,  John,  Esq.,  Solicitor,  Clerk  of  the  Peace  for  the 
Borough  of  Eolton-le-Moors,  aged  71.    Admitted  1829.   Nov.  27. 

Grant,  Robert,  Esq.,  of  Kinarth,  Advocate  (Scot.),  aged  77, 
J. P.  and  D.L.  for  County  of  Elgin.     CaJled  1823.     Oct.  15. 

Grover,  John  Nightingale  Key,  Esq.,  Solicitor,  Manchester, 
aged  38,     Admitted  1861.     Nov.  ii. 

Gwillim,  John,  Esq.,  Solicitor,  Hereford,  aged  64.  Admitted 
1837.     Oct.  16. 

Hayter,  Right  Hon.  Sir  William  Goodenough,  Bart.,  Q.C., 
and  a  Bencher  of  Lincoln's  Inn,  aged  85.  The  deceased 
baronet,  who  for  many  years  acted  as  the  Lil>eral  "  Whip  "  in 
the  House  of  Commons,  was  the  youngest  son  of  the  late  John 
Hayter,  Esq.,  of  Winterbourne-Stoke,  Wilts.  Educated  at 
Winchester,  and  Trinity  Coll,  Oxon  (second  class  in  Classics 
1813).  Called  to  the  Bar  1819,  and  practised  for  twenty  years, 
retiring  in  1839  as  a  Q.C.;  M.P.  for  Wells,  1837-65;  Judge 
Advocate- General.  1847  till  May,  1849,  when  he  was  appointed 
Financial  Secretary  to  the  Treasury ;  Parliamentary  and  Patron- 
age Secretary,  1850 — Feb.,  185Z,  and  again  Dec,  1852 — March, 
1858.  Succeeded  in  the  baronetcy  by  his  son,  now  Sir  Arthur 
Divett  Hayter,  M.P.  for  Bath. 

Hyde,  Thomas,  Esq.,Solicitor(IreI.),aged76.  Admitted  1858. 
Nov.  g. 

IviUEV,  Joseph,  Esq.,  Solicitor,  Superintendent  Registrar  of 
St.  Pancras,  and  for  many  years  Solicitor  to  the  Anti-Corn 
Law  League,  aged  76.     Admitted  1825.     Oct.  4. 

Jones,  John,  Esq.,  Solicitor,  Dolgelley,  aged  70.  Admitted 
1833.    Nov.  10. 
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Kbene,  Charles  Hansard,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  one  of  the  Registrars  of  the  Court  of  Bankruptcy. 
London,  aged  54.     Called  1848.    Nov.  15. 

Kbighlev,  George  Walter,  Esq.,  Solicitor.     Admitted   1 
Dk.  12.     . 

Kelly,  Thomas,  Esq.,  Barrister-at-Law  (Irel.)  Called  1872. 
Oct.  28. 

Lane,  Charles,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
aged  85.  M.A.  Queen's  Coll.,  Oxon.  J.P.  and  D.L.  for  Oxford' 
fordshire.     Called  1818.    Dec.  9. 

Lawe,  John  Drinkwater,  of  the  Middle  Temple,  Esq.,  Student- 
at-Law,  LL.B.,  Trin.  Coll.,  Camb.,  aged  26.     Nov.  5. 

Lyon,  Thomas,  Esq.,  Solicitor  {of  Messrs.  Newman  and  Lyon 
of  Clement's  Inn,  and  of  Yeovil,  Somerset),  E^ed  64.  Admitted 
1837.     Dec.  I. 

Macknicht,  James,  Esq.,  W.  S.  (Scot.),  aged  68.  Admitted 
1833.    Nov. 

Malim,  Frederick  John,  Esq.,  Solicitor,  Chichester,  Coroner 
for  West  Sussex,  aged  37.     Admitted  1862.     Dec.  16. 

MiLLiKEN,  David,  Esq.,Solicitor(Irel.)Admitted  1874.  Nov.ig. 

MoNAHAN,  Right  Hon.  James  Henry,  late  Chief  Justice  of  the 
Court  of  Common  Pleas,  Ireland,  aged  73.  Son  of  the  late  Michael 
Monahan,  Esq.,  of  Heathlawn,  County  Galway.  B.A.  Trin. 
Coll.  Dublin,  1823  ;  called  to  the  Irish  Bar.  i8a8  ;  Q.C.,  1840; 
Solicitor- General  for  Ireland,  1846-47 ;  Attorney-General,  1847  ; 
M.P.  for  Galway,  1847;  Member  of  Privy  Council  in  Ireland, 
1S481  Chief  Justice  of  the  Common  Fleas,  1850,  till  his  retire- 
ment in  1876.     Dec.  g. 

Moody,  John  James  Paul,  Esq.,  Solicitor,  Town  Clerk  of 
Scarborough,  aged  64.     Admitted  1835,    Nov.  18. 

Morgan,  Thomas  Owen,  of  Goginan,  near  Aberystwith,  and 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  J. P.,  D.L.,  aged  79. 
Called  1823.    Dec.  5. 

Parry,  Francis  Charles,  of  AUington,  Berks,  and  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law,  in  his  99th  year. 
M.A.  Univ.  Coll.,  Oxon.,  1806,  in  which  year  also  he  was  called 
to  the  Bar.    Dec.  18. 

Ritchie,  Arthur  Macdonald-,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law,  aged  j8.    Called  1845.    May  [6. 

Roberts,  George  Christopher,  Esq.,  Solicitor,  Hull,  aged  54. 
Admitted  1854.     Oct.  21. 

Rogers,  George,  Esq.,  Solicitor,  Calcutta,  formerly  of 
London,  aged  51.    Sef>t.  17. 
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Russell,  George  Lake,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law,  Judge  of  the  Bloomsbury  County  Court,  aged  76. 
Educated  at  Eton,  and  Christ's  Coll.,  Camb.  Called  1826. 
Appointed  a  County  Court  Judge  1865.     Dec.  i5. 

Scott,  Alwyne  Gilbert,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-law,  aged  28.     B.A.,  Ch.  Ch.  Oxon.     Called  1876.     Nov.  23. 

Shapland,  John  Terrell,  Esq.,  Solicitor,  South  Molton, 
Devon,  aged  65.     Admitted  1837,     Dec.  23 

Sherwood,  Richard,  Esq.,  Solicitor,  aged  30.     Oct.  29. 

SiDEBOTTOM,  Charles  John,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law,  aged  88.  Called  1818.  J.P.  for  Hereford- 
shire and  Worcestershire,  and  formerly  Police  Magistrate  and 
Judge  of  the  Worcester  County  Court.     Oct.  26. 

Sinclair,  George  Lewis,  Esq.,  W.S.  (Scot.)  Admitted  1827, 
Oct.  22. 

Slade,  Henry  Hercules,  Esq.,  late  Stipendiary  Magistrate  for 
County  Leitrim,  Ireland,  aged  79.     Oct.  16. 

Smithsok,  Samuel  Raynor,  Esq.,  B.A.,  Barrister-at-Law 
(Irel.),  aged  32.     CaUed  1869.     Nov.  2. 

Thomas,  Edwyn,  Esq.,  Barrister-at-Law  (Irel.)    Oct.  29. 

TiNDAL,  William,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.     Called  1828.    Nov.  3. 

Veley,  Augustus  Charles,  Esq.,  Solicitor,  Braintree,  aged  73. 
Admitted  1836.    Jan.  19. 

Webb,  George,  Esq.,  Solicitor,  aged  52.  Admitted  1873. 
Dec.  30. 

Wood,  Hubert,  Esq.,  Solicitor,  aged  42.  Admitted  1857. 
Nov.  II. 

Yardley,  Sir  William,  of  Hadlow  Park,  Kent,  and  of  the 
Middle  Temple,  Knt.,  formerly  Chief  Justice  of  Bombay,  aged 
67.  J.P.  for  Bucks  and  Kent,  and  J.P.  and  D.L.  for  Pembroke- 
shire. Called  to  the  Bar  1837.  Appointed  Puisne  Judge  at 
Bombay  1847,  and  Chief  justice  in  1852,  resigning  in  i8j8. 
Dte.  15. 
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OntwtrPen  van  uh  Wetboek  van  Sirafrtgt.  'Sgravenhage. 
Belinfante.     1875. 

Le  Nouveau  Projet  d'un-  Cadi  Penal  pour  lei  Pays  Bas,  et  la 
Question  Penitential  re.     Par  M.  S.  Pols.     Utrecht.     1876. 

Statistica  dellt  Careen  del  Regno  d'ltalia.     Palermo.     1877. 

Rivista  di  DiscipUiu  CarcerarU,  diretta  da  M.  Beltrani 
ScALiA.     Roma.     1878. 

Dcs  Ecoles  Normales  pour  Us  agents  charges  de  la  surveillance  des 
Prisons.  Par  M.  Beltrahi-Scalia.  Paris.  Imp :  Chaix. 
1878. 

Der  Begriff  der  Strafe,  von  Heinrich  Pfennincer.  Zurich: 
Orell  Fussli.     1877.     (London :  Nutt). 

Cours  Elementaire  de  Droit  Penal.  Par  Joseph  Lefort,  Avocat 
i  la  Coiir  d'Appel,  Laur^t  de  I'lnstitut.  Paris:  E.  Thorin. 
1877. 

Statuts  de  la  Societe  Genirale  des  Prisons.     Paris.     1877. 

Rivista  de  los  Tribunales,  Periodico  de  Legislacion,  Doctrina, 
Y  Jurisprudencia,  dirigido  por  D.  Vicente  Romero  y  Giron. 
Madrid  :  Gongora  y  C*     1878. 

The  recent  assembling  of  the  Second  International  Prison 
Congress,  which  was  opened  in  the  Riddersaal  of  the  Swedish 
Houses  of  Parliament  on  the  20th  August,  1878,  furnishes  an 
additional  incentive  to  our  asking  the  attention  of  our  readers 
to  a  considerable  mass  of  foreign  legal  literature  of  great 
interest  for  Criminal  Lawyers  and  Prison  Reformers.  With 
:he  objects  which  the  Stockholm  Congress  had  in  view,  most  of 
;he  Governments  of  the  Continent,  and  even  some  in  the  for 
East  and  in  South  America,  testitied  the  most  marked  sympathy. 
The  Italian  Government  had  lent  a  very  practical  aid  by 
facilitating  the  printing  in  the  excellent  "  Rivista  di  Discipline 
Carcerarie"  of  the  papers  by  Italian,  French,  Dutch,  and  other 
Penalists  of  eminence  who  were  appointed,  or  who  volunteered 
to  write  on  the  Questions  to  be  submitted  to  the  Congress. 
That  this  should  have  been  so  will  surprise  none  who  recall  to 
mind  the  long  roll  of  illustrious  writers  which  have  rendered 
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Italy  a  classic  land  for  Penal  Jurisprudence,  Beccaria, 
Romagnosi,  and  in  our  own  day  Pellegrino  Rossi,  Exile. 
Professor,  Minister  of  Pius  IX.,  are  among  the  names  which 
rise  at  once  to  the  memory,  and  the  hst  of  works  which  we  cite 
will  suffice  to  show  that  the  present  generation  of  Italians  is 
striving  "  in  memoriam  majorum "  to  carry  into  practice  the 
scientific  doctrines  which  it  has  inherited  from  such  a  dis- 
tinguished past. 

We  hail  with  great  pleasure  the  collaboration  in  the  same 
;ood  cause  of  our  able  Spanish  contemporary,  the  "  Revista  de 
OS  Tribunales."  It  is  a  fair  omen  for  the  future  of  Spain  that 
1  Legal  Review,  which,  like  ourselves,  devotes  its  attention  at 
mce  to  Practical  Law  and  Scientific  Jurisprudence,  should 
naintatn  so  high  a  tone  of  Hterary  and  judicial  excellence.  We 
iincerely  trust  that  whatever  political  party  may  have  the 
id  ministration  of  affairs,  the  Spanish  Bar  will  keep  up  in 
ts  integrity  a  Review  so  calm  and  impartial  in  its  language, 
io  devoid  of  partisanship,  so  devoted  to  the  true  principles  of 
he  "  Scientia  rerum  Divinanim  atque  Humanarum."  The 
'Revista  de  los  Tribunales"  has  paid  due  attention  to  the 
mportance  of  the  Stockholm  Congress,  and  presented  its  readers 
ffith  the  full  programme,  and  a  short  daily  summary  of  the 
iroceedings,  besides  translating  the  opening  address  by  Dr. 
nVines,  the  indefatigable  President  of  the  Congress. 

From  the  University  of  Zurich  comes  Herr  Pfenninger, 
vho  would  lead  us  back  to  the  principles  of  that  great  Dutch 
urist  whose  name  is  such  a  tower  of  strength  on  the  side 
>f  Justice  and  Right,  In  M.  Lefort  we  have  an  able  pupil 
>f  the  late  distinguished  French  CriminaUst,  M.  Ortolan.  Of 
ligDor  Beltrani  Scalia  it  is  sufBcient  to  say  that  he  is 
nspector- General  of  Prisons  for  the  Kingdom  of  Italy,  to 
ihow  what  a  good  title  he  has  to  be  heard  on  all  subjects 
:on[iected  with  Prison  Reform.  France  has,  of  late  years, 
;iven  proof  of  a  revived  interest  in  this  important  subject, 
vhich  promises  to  bring  forth  good  fruit,  both  in  the  in- 
;athering  of  statistics  and  the  official  and  unofficial  study  of 
he  many  difficult  questions  that  lie  on  the  very  threshold  of  all 
inquiry  into  it.  The  present  French  Government,  under  the 
nspiration  of  M.  Dufaure,  has  taken  a  good  step  in  the  establish- 
nent  of  a  "  Conseil  Superteur  des  Prisons,"  thus  securing  the 
constant  watchfulness  of  a  responsible  body  of  officials,  as  well 
is  the  advantage  of  their  frequent  discussion  of  all  questions 
:aaiiected  with    Prison    discipline    and    the   management  of 
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Penal  Establishments  and  Reformatories.  But  this,  though  a 
very  excellent  step  for  the  Government  to  take,  admitted 
of  being  supplemented  by  an  unofficial  body,  which  should 
embrace  men  of  all  shades  of  political  opinion,  whose  bond  of 
union  should  be  their  common  interest  in  this  great  subject. 
Such  a  Free  Prison  Reform  Society,  excellent  in  its  conception 
as  the  Free  School  of  Political  Science,  and  like  it,  intended  to 
work  side  by  side  with  the  Government  institutions,  has  happily 
been  founded  in  Paris  under  the  title  of  the  "  Soci4t^  Gen&rale 
des  Prisons."  We  are  glad  to  know  that  both  the  official  and 
unofficial  societies  were  represented  at  Stockholm.  Of  the 
entirely  colourless  political  character  of  the  latter  it  is  enough 
to  say  that  the  names  of  the  Due  de  Broglie  and  M.  Jules 
Simon  are  both  to  be  seen  in  amicable  juxtaposition  on  the  Ust 
of  original  members.  We  only  bring  out  these  facts  in  order 
the  more  conspicuously  to  set  forth  the  hold  which  these 
questions  have  taken  on  the  minds  of  statesmen,  as  well  as 
jurists  and  philanthropists,  in  France,  and  to  obviate  any 
possibility  of  misconception  as  to  the  true  state  of  the  case. 
And  few  things  could  more  conclusively  show  the  zeal  with 
which  France  has  bent  herself  to  the  performance  of  the 
many  home  tasks  which  awaited  her  at  the  close  of  some 
of  the  saddest  pages  of  her  recent  history.  That  such  should 
have  been  among  her  occupations  is  one  of  the  best  omens  for 
the  future  well-being  of  France.  The  Government  of  Sweden 
and  Norway,  which  took  the  lead  in  the  convocation  of  the  late 
Congress,  has  long  been  deeply  interested  in  the  subject  of  Prison 
Reform.  It  is  for  the  present  King  an  inheritance  firom  his 
father;  for  the  existing  Government,  a  legacy  bequeathed  by 
its  predecessors.  Under  such  circumstances  it  was  fitting  that 
the  second  meeting  of  the  International  Committee,  and  of  the 
Congress  convoked  by  it,  should  take  place  in  the  capital  of 
Sweden — in  the  Venice  of  the  North.  To  this  claim  even  Paris, 
in  the  fullness  of  her  glory  as  the  rallying  point  of  all  nations 
through  her  Universal  Exhibition,  could  make,  and  did  make, 
no  demur ;  for — as  a  French  senator,  M.  B4renger,  gracefully 
said  in  a  recent  meeting  of  the  committee  at  the  Ministry  of  the 
Interior,  in  Paris — she  bows  before  the  rights  which  Sweden 
has  acquired  by  her  study  of  these  questions,  and  before 
monarchs  who  have  won  themselves  the  name  of  initiators  of 
sound  progress. 

For  the  right  understanding  of  the  elaborate  preparations 
made  with  a  view  to  the  practical  working  of  the  Stockholm 
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Congress,  the  Rivista  dt  Discipline  Carcerarie  for  some  time  past 
proved  itself  an  almost  indispensable  help.  It  may,  indeed,  in 
regard  to  that  portion  which  is  printed  in  French,  and  entitled, 
"  Bulletin  International  pour  Wtude  de  la  R^forme  P4ni- 
tentiaire,"  be  called  the  official  organ  of  the  International 
Committee.  In  that  part  of  the  Rivista  will  be  found  the  official 
communications  of  the  Committee,  Reports  of  their  Meetings  at 
Brussels  and  Bruchsal,  and  lately  in  Paris,  and  the  entire  series 
of  official  reports  on  the  questions  submitted  for  the  considera- 
tioD  of  the  Stockholm  Congress.  Besides  this,  in  the  Italian 
portion — the  Rivista  proper — will  be  found  a  complete  collection 
oftheessays  written  on  the  various  questions  by  Italian  Penalists, 
selected  from  a  wide  range  of  professors,  councillors,  or  advo- 
cates of  the  Court  of  Cassation  or  Appeal,  and  prison  officials. 
In  addition  to  these  features  of  special  utility  at  the  present 
moment,  Signor  Beltrani-Scalia  provides  his  readers  with  a  con- 
stant supply  of  information  on  matters  of  interest  in  regard  to 
Penal  Law  and  Prison  Reform,  such  as  the  debates  on  the 
Prisons  Bill  in  our  own  Parliament,  the  discussions  in  the 
Austro-Hungarian  Chambers  on  the  Draft  Penal  Code  for  the 
Kingdom  of  Hungary,  and  in  the  French  and  Italian  Chambers 
on  the  latest  Prison  Legislation  in  France,  and  on  the  oft-mooted 
Draft  Penal  Code  of  the  Kingdom  of  Italy.  This,  of  course,  is 
over  and  above  the  printing  of  official  documents,  laws,  decrees, 
and  ordinances  of  the  kingdom  on  matters  connected  with 
Criminal  Law  and  Prison  Discipline,  and  the  publication,  &om 
time  to  time,  of  original  articles  bearing  upon  the  Theory  or 
Practice  of  the  general  subject-matter  of  the  Review.  We  draw 
attention  to  the  varied  contents  of  the  "  Rivista  di  Discipline 
Carcerarie  "  all  the  more  gladly  that  we  have  long  wished  to 
express  our  opinion  of  its  value,  and  the  present  moment  seems 
to  furnish  a  most  opportune  occasion.  Herr  Pfenninger,  whose 
position  as  a  Privat-Docent  in  the  University  of  Zurich,  naturally 
inclines  him  to  a  mixture  of  the  Philosophical  and  Practical  in 
his  views  of  Law  is,  as  we  have  said,  a  strong  partisan  of 
Grotius  and  his  school.  With  Grotius,  as  he  justly  remarks. 
Humanity  was  no  mere  phrase  or  scientific  hypothesis,  but  the 
living  soul  of  his  doctrine.  And  he  regarded  punishment  as  the 
sanction  of  wrong-doing,  "  malum  passionis  quod  ittfiigitur  ob  malum 
actionis."  It  has  been  said  that  in  regard  to  Penal  Law  the 
present  age  constitutes  the  Philosophical  period,  the  two 
previous  stages  through  which  this  branch  of  Law  has  passed 
having  been  respectively  the  Barbarian  and  the  Theological. 

15 
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The  right  of  vengeance  is  first  of  all  taken  from  the  individual 
and  assumed  by  the  State,  and  is  exercised  with*  a  frequently 
excessive  and  needless  severity.  In  the  Theological  period 
new  crimes  make  their  appearance  on  the  Statute  Book, 
under  clerical  influence,  and  these  are  also  often  very  severely 
punished.  In  the  Philosophical  period  the  dominant  idea  is 
the  protection  of  Society.  In  this  sense  both  Herr  Pfen- 
□inger  and  M.  Lefort  may  be  called  Philosophical  Jurists, 
but  they  are  none  the  less  also  practical.  Herr  Pfenninger 
would  idealise  the  State,  and  bring  it  into  prominence 
as  against  the  individual.  M.  Lefort  lays  down,  with  Bec- 
caria,  the  distinction  between  the  "forum  internum"  of  the 
conscience  and  morality,  and  what  we  may,  to  keep  up  the  simile, 
call  the  "  forum  externum  "  of  public  law,  and  shows  that  it  is 
not  for  every  act  contrary  to  morality  in  the  abstract  that  man 
falls  under  the  sanctions  of  repressive  legislation.  For  Herr 
Pfenninger,  the  idea  of  law,  the  "  Rechtsidee,"  is  in  opposition 
to  the  Law  of  Might,  therein,  as  in  other  points,  differing  from 
what  we  can  collect  as  the  view  of  Ihering's  school.  And 
Pfenninger  explicitly  declares  that  he  sees  an  immense  pro- 
gress in  that  which  is  to  Ihering  an  extinction  of  the  "  Rechts- 
gefiihl,"  or  conception  of  Law,  viz. :  the  exclusion  of  Penal  Law 
from  the  purview  of  the  Civil  Law.  To  a  considerable  extent, 
therefore,  Pfenninger  may,  we  think,  be  said  to  stand  on  the 
ground  of  the  older  jurists,  to  whom  he  turns  with  a  satisfaction 
none  the  less  real  from  his  acquaintance  with  the  views  of  the 
most  "  advanced  "  modem  writers  and  thinkers  on  the  Philo- 
sophy of  Law.  M.  Lefort,  having  a  more  distinctively  practical 
object  before  him,  in  the  composition  of  an  Elementary  Course 
of  Criminal  Law,  intended  as  a  commentary  for  the  use  of 
students,  and  necessarily  taking  the  French  Penal  Code  as  his 
basis,  deals  less  fully  with  theory,  and  more  fully  with  practice, 
than  is  the  case  with  Herr  Pfenninger.  And  it  will  readily  be 
understood  by  those  who  remember  M.  Lefort's  previous  works, 
on  the  "  Contrat  de  Location  Perp^tuelle,"  and  "  Intemperance 
et  Misere,"  which  have  been  noticed  in  this  Review,  that  in  his 
"  Cours  de  Droit  Criminel"  great  attention  is  paid  to  the 
historical  and  economical  aspects  of  the  branch  of  law  with 
which  the  present  work  deals.  From  the  point  of  view, 
indeed,  chosen  by  M.  Lefort,  it  was  obviously  necessary 
that  he  should  deal  not  simply  with  Criminal  Law  in  the 
abstract,  with  the  idea  of  punishment,  of  absolute  justice, 
and  so    forth,    but    also    with    Penal    Law    in    its   widest 
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sense,  and  in  its  international  as  well  as  its  national  aspects. 
And  accordingly  we  find  Exterritoriality  among  the  earliest 
of  the  questions  of  International  Law  which  are  discussed  in  his 
book.  We  observe  that  on  this  point  M.  Lefort's  views  are  in 
accordance  with  the  general  tenor  of  our  law,  and  with  the 
dactrine  which  has  been  laid  down  in  these  pages  by  Sir  Travers 
Twiss  rather  than  with  those  of  the  many  foreign  jurists  who 
would  extend  exterritoriality  to  the  merchant  ship.  With 
regard  to  the  present  state  of  French  Criminal  Law,  M.  Lefort 
is  far  from  being  blind  to  the  defects  in  it,  and  he  advocates 
reforms  which  cannot  fail  to  meet  with  the  approval  of  his 
English  readers.  "  The  simplification  of  formalities,  the  curtail- 
ment of  a  too  lengthy  procedure,  the  assurance  of  better  pro- 
tection to  the  accused,  greater  respect  for  individual  liberty,  the 
mitigation  of  some  punishments,  the  abolition  or  modification  of 
punishments  out  of  harmony  with  our  present  civihsation,"  such 
are  among  the  most  salient  features  of  M.  Lefort's  earnest 
pleading  for  that  "  amelioration  and  moral  education  of  its 
members  which  it  is  the  interest  of  society  to  make  the  basis  of 
all  legislation  for  the  repression  of  crime."  It  would  be  impos- 
sible not  to  sympathise  with  M.  Lefort  in  the  objects  which  he 
thus  sets  forth  as  the  aim  of  the  Penal  Law  of  the  future. 

The  Draft  Penal  Code  for  the  Kingdom  of  the  Netherlands 
and  the  thoughtful  discussion  of  its  principal  provisions  by  the 
eminent  Dutch  Penalist,  M.  Pols,  of  Utrecht,  deserve  fuller 
consideration  than  we  are  at  present  able  to  give  them.  It  is 
probable  that  to  an  English  eye  the  Dutch  project  would  bear 
a  somewhat  too  idealistic  aspect,  little  as  we  are  apt  to  connect 
the  Netherlands  with  idealism.  The  committee  which  was 
charged  with  the  task  of  drafting  the  new  Penal  Code  appears 
to  have  desired  to  lay  down  fresh  lines,  instead  of  remaining 
within  the  groove  of  the  French  Code  of  i8ro,  which  forms  the 
basis  of  the  existing  Dutch  Penal  Law,  and  it  will  accordingly 
be  foimd  that  the  result  of  their  labours  is  a  novelty  rather  than 
a  reform.  The  Committee  comprised  some  of  the  best  Dutch 
Penalists,  including  M,  Pols  himself,  M.  Modderman,  and 
M.  de  Pinto,  who  was  appointed  Secretary,  and  to  whose  kind- 
ness we  are  indebted  for  the  Code  and  the  Pamphlet  of  M.  Pols. 
When  we  mention  that  the  Committee  was  appointed  in  1870, 
and  that  the  Code  elaborated  by  them  was  duly  published  in 
1^75,  and  that  it  has  not  yet  (so  far  as  we  are  aware)  passed 
into  law,  having  been  under  consideration,  for  a  lengthened 
period,  by  the  Section  for  Justice  of  the  Council  of  State  before 
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being  submitted  to  the  Chambers,  the  course  adopted  in  our 
own  country,  with  regard  to  the  recent  Indictable  Offences  Bill, 
will  not  seem  to  partake  of  the  character  of  an  unnecessary 
delay.  The  Italian  Draft  Penal  Code  has  likewise  been 
subjected  to  lengthy  Parliamentary  and  extra-Parliamentary 
discussion,  and,  in  fact,  owing  to  ministerial  changes,  has  been 
to  a  great  extent  re-cast.  If  this  be  the  case  in  countries 
already  possessing  Codes,  it  is  not  to  be  expected  that  a  less 
careful  consideration  of  the  details  of  our  proposed  Codification 
of  the  Criminal  Law  should  be  adequate  to  our  needs.  The 
appointment  of  such  a  commission  as  that  which  includes  Lord 
Blackburn,  Mr.  Justice  Lush,  and  Sir  James  (now  Mr.  Justice) 
Stephen,  is  itself  an  earnest  of  the  care  and  the  excellence  with 
which  the  work  of  Codification  will  be  carried  out.  Whether 
it  will  fall  within  the  scope  of  our  Commissioners  to  take  into 
consideration  the  reforms  in  Penal  Law,  which  have  been  so 
numerous  on  the  Continent  of  late  years,  we  cannot,  of  course, 
forecast ;  but  if  it  should  be  so,  we  might  fairly  suggest  the 
Dutch  Draft  Code,  as  one  of  the  most  strikingly  original  works 
of  the  day  in  Penal  Law.  The  Italian  Government,  which  is 
well  known  for  the  interest  it  has  shown  in  Criminal  Law  and 
Prison  Reform,  has  published  a  splendid  volume  of  Prison 
Statistics  down  to  1875,  which  we  have  received  from  the 
I nspwc tor- General  of  Prisons,  Commeadatore  Beltrani  Scalia. 
The  work  is  a  remarkable  one  in  many  respects,  and  not  less  so 
as  a  specimen  of  convict  labour  in  the  "  Bagno,"  or  Convict 
Prison  of  Palermo.  It  contains,  besides  a  mass  of  valuable 
statistics,  interesting  accounts,  illustrated  by  plans  and  en- 
gravings, of  the  Italian  Penal  Colony  on  the  islands  of  Pianosa 
and  Montecristo.  The  Director- General  of  the  Administration 
of  the  Prisons,  Sigr.  Pavolini,  who  apologises  in  his  letter  to 
the  Minister  of  the  Interior  for  any  crudeness  in  the  printing  on 
account  ofthe  circumstances  ofits  production,  may  we  think  fairly 
congratulate  himself  on  the  success  of  his  first  attempt  in  utilising 
convict  labour  for  this  branch  of  State  service,  A  very  im- 
portant point  connected  with  Prison  Reform,  but  unquestionably 
one  surrounded  with  great  difficulties,  is  the  choice  and  training 
of  warders  and  guards.  It  has  been  attempted  to  solve  this 
problem  in  Italy  by  the  establishment  of  a  central  training 
school  in  Rome,  of  which  Signer  Beltrani  Scalia  gives  an 
interesting  account  in  the  Pamphlet  which  we  cite,  and  which 
has  been  translated  into  French,  so  as  to  render  it  more  widely 
accessible  to  readers.     While  not  disguising  the  very  great 
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difficulties  attendant  upon  the  experiment,  the  author  is  yet  of 
opinion,  on  the  whole,  that  some  such  organization  as  that 
which  is  under  his  inspection  in  Rome  will  be  found  to  work 
the  desired  and  necessary  reforms  in  this  branch  of  the  public 
service. 


Henrici  de  Br  acton  de  Legihus  et  Consuetudinihus  Anglia  Libri 
Quinque.  Edited  by  Sir  Travers  Twiss,  Q.C,  D.C.L. 
(Published  under  the  direction  of  the  Master  of  the  Rolls.) 
Longmans.     1878. 

We  have  grown  so  accustomed  to  the  invaluable  series  of 
works  brought  out  by  authority  of  the  Lords  Commissioners  of 
the  Treasury,  and  under  the  direction  of  the  Master  of  the 
Rolls,  that  it  is  hard  for  us  to  realise  the  condition  of  the 
student  of  our  Laws,  Constitution,  and  History,  when  as  yet  these 
helps  to  knowledge  were  not.  In  the  field  of  Mediaeval  Juris- 
prudence we  were  still  far  behind  our  Continental  neighbours 
when  the  great  task  of  preparing  a  new  edition  of  Bracton's 
Classical  Treatise  was  entrusted  to  Sir  Travers  Twiss.  That  a 
work  of  such  magnitude  and  importance,  demanded  in  our  own 
pages  more  than  six  years  ago,  should  have  been  placed  in  the 
hands  of  one  who  has  contributed  so  much  to  contemporary 
Juridical  Literature  in  this  Review,  is  a  fact  of  which  we  gladly 
take  note.  The  choice  of  such  an  editor  is  an  additional  proof 
of  the  care  with  which  the  general  supervision  of  the  Rolls 
series  of  publications  is  carried  out  by  the  responsible 
authorities.  For  sympathetic  appreciation  of  the  position  of 
his  author  as  one  of  our  greatest  fountains  of  Law  in  the  Middle 
Ages,  and  for  depth  of  erudition  and  extensiveness  of  reading  in 
Mediaeval  Law,  it  would  not  have  been  possible  to  have  chosen  a 
better  editor.  That  Bracton  was,  in  the  strictly  scientific  sense 
of  the  term,  "  Doctor  Juris  Utriusque,'*  is  patent  to  any  student 
of  his  text.  What  position  the  Civil  and  Canon  Law  held  in 
his  teaching  is  a  question  on  which  we  think,  so  far  as  the 
matter  before  us  at  present  enables  us  to  judge,  the  opinion 
formed  by  Sir  Travers  Twiss  will  ultimately  be  generally 
adopted.  Bracton's  Scientific  Jurisprudence  is  undoubtedly 
Roman.  We  do  not  see  that  it  could  well  have  been  otherwise 
at  any  time,  least  of  all  in  his  day,  when  an  English  Prince  had 
been  elected,  at  least  by  a  party.  Emperor  of  the  Romans,  and 
when  the  tradition  of  '^  Roma  caput  mundi'*  was  kept  before  the 
world  alike  by  the  Holy  Roman  Emperor  and  the  Holy  Roman 


iff.     The  question,  how  far  Roman   Law  had  in  Bracton's 

become  a  part  of  English  Law,  is  one  of  considerable 
itific  interest,  and  will  we  hope  receive  further  elucidation 
iiture  volumes  of  the  present  Text.  It  is  practically 
n  soil  which  Sir  Travers  has  here  broken,  and  it  is 
h  to  be  hoped  that  he  may  be  aided  in  his  necessary 
it  i  gat  ions  by  the  progress  of  discovery  of  ancient 
s  of  knowledge  under  the  Historical  MSS,  Commission. 
;  Eracton  was,  as  Sir  Travers  thinks,  an  Ecclesiastic,  we  do 
feel  convinced.  Rather,  to  our  mind,  does  the  language 
;d  in  support  of  this  opinion  tend  in  a  contrary  direction, 

of  course  quite  possible  that  he  may  have  been  tonsured. 
we  can  much  better  understand  one  who  was,  in  the  eccle- 
-al  sense  of  the  word,  a  layman  emphasising  the  sacerdotal 
ion  of  lawyers,  so  as  to  stand  on  equal  ground  withChurch- 

than  we  could  understand  such  words  in  the  mouth  of  a 
[eacon.  And  the  employment  of  the  term  "  laici "  for 
>ns  not  versed  in  the  practice  of  the  Law  niigh 
rmation  from  existing  usage.  Quotations  fron: 
and  the  Old  Testament,  and  reverential  expn 
ence  to  the  Virgin  Mary,  we  should  incline  to  re 
irt  of  the  natural  language  of  the  Thirteenth  C 
ge  when  Peter  de  Vinea  quoted  Ezekiel  and 
e   of   that   Emperor    the   two   keys   of  whose 

to  have  held,  and  when  Frederick,  "  thi 
I  himself  speak  of  his  some-time  favourit 
r  whom  I  thought  a  rock,"  and  who  in  fact  wa 
d  the  "  Rock  and  Doorkeeper  of  the  Imperii 
iems  quite  unnecessary  to  take  Scriptural  > 
?  language  as  connoting  either  Sacred  or  Mi 
30ver,  there  is  the  very  highest  Mediaeval  auth 
1  to  a  priestly  character  for  what  we  should  n 
itially  lay  offices.  The  Emperors  themselves,  1 
West,  constantly  asserted  their  own  priestly  an 
acter,  though  they  were  neither  priests  nor 
tsition  of  hands.  It  may  be  sufficient  to  recall 
jreat  styling  himself  "  Bishop  in  things  extern: 
rian  "  Imperator  et  Sacerdos;"  Frederick  II,, 
Papacy,  losing  no  opportunity  of  exalting  th 
acter  of  his  Imperialposition,and  his  true  Vicarsl 
■ting  the  miracles  wrought  by  the  body  of  Si 
ungary,  and  claiming  for  himself  the  revival  wi 
:  Spirit  of  Elias."     At  the  same  time  it  was 


REVIEWS.  231 

Frederick,  whom  his  enemies  called  the  "  Godless,"  and  his 
partizans  the  "  holy,"  that  he  was  "  Legis  Antistes,"  the  Bishop 
of  the  Law,  and  the  Defender  of  Justice.  We  cannot  here 
pursue  this  subject  fiiither ;  we  can  only  indicate  it  as  one  of 
the  many  interesting  questions  in  Mediaeval  Law  and  History, 
which  a  careful  perusal  of  Sir  Travers's  edition  of  Bracton 
cannot  fail  to  suggest  to  the  student.  That  Bracton's  classical 
work  should  have  remained  so  long  in  the  condition  described 
in  our  pages  by  Mr.  H,  S.  Millman,  "  closely  printed,  repulsive : 
index,  marginal  abstract,  every  kind  of  grammatical  and 
historical  light  wanting,"  is  certainly  far  from  creditable  to  us 
when  we  reflect  upon  the  excellent  work  which  Continental 
scholars  have  done  to  render  Mediaeval  Jurisprudence  accessible 
to  the  student.  That  the  edition  which  we  now  welcome  will 
be  the  one  edition  for  the  jurist  and  the  scholar  there  can  be  no 
question.  We  should  ourselves  have  inclined  to  go  further  in 
the  way  of  setting  out  contractions  at  full  length  than  Sir 
Travers  Twiss  has  gone  in  his  first  volume.  If  he  is  not  com- 
pelled to  a  certain  determinate  amount  of  reproduction  of 
contractions  by  the  terms  under  which  the  Rolls  publications 
are  issued,  we  would  certainly  suggest  the  absence  in  future 
volumes  of  the  marks  for  "  m,"  "  er,"  "  que,"  "  us,"  and  others 
which,  although  plain  enough  to  those  who  have  been 
accustomed  to  read  mediaeval  writing,  must  needs  create  a 
certain  amount  of  difficulty  to  those  many  readers,  unacquainted 
with  MSS.,  who  wiU  now,  we  hope,  be  induced  to  commence 
the  study  of  Bracton. 


The  Inititutes  of  Jttitinian,  with  English  Introduction,  Transla- 
tion, and  Notes.  By  Thomas  Collett  Sandars,  M.A., 
Barrister-at-Law,  late  Fellow  of  Oriel  College,  Oxford.  Sixth 
Edition.     Longmans  and  Co.     1878. 

This  new  edition  of  Mr,  Sandars's  well-known  text  of  the 
Institutes  ought  to  supersede  all  previous  issues,  for  the  title- 
page  scarcely  does  justice  to  the  extent  of  the  changes  by  which 
the  possessor  of  the  Sixth  Edition  benefits  over  the  owner  of 
any  of  the  earlier  ones.  The  text  itself  has  undergone  changes, 
being  now  taken  from  Huschke,  Leipzig,  1868,  instead  of  from 
the  edition  of  the  Brothers  Kriegel.  Whether  the  latter  is  not 
still  the  best  known  and  most  generally  used  text  is  a  different 
question,  with  which  we  have  not  space  here  to  deal.  Not  only 
is  the  Latin  text  thus  to  some  extent  altered,  but  the  English 


■lation  has  been  compared  throughout  with  that  provided 
rofessor  Hunter's  elaborate  work,  which  we  noticed  some 
ago.  And,  in  addition,  Mr.  Sandars  has  now,  for  the  first 
,  offered  to  his  readers  what  naany  of  them  have  doubtless 
avoured,  more  or  less  successfully,  to  make  for  themselves, 
immary  of  the  contents  of  the  Institutes.  We  do  not 
ose  that  Mr.  Sandars  in  doing  this  desires  for  a  moment  to 
lurage  the  wholesome  practice  of  each  student  making  his 
^sis  for  himself;  but  to  have  a  norm,  or  general  rule,  set 
e  one  as  a  guide  and  standard  is  unquestionably  useful, 
the  circumstance  that  such  a  norm  is  provided  in  the 
:nt  edition  of  Mr.  Sandars's  work  cannot  fail  to  give  it  a 
rence  over  its  predecessors.  We  should  have  been  better 
Kd,  indeed,  if  this  new  feature  had  been  written  with  more 
:nce  of  general  scholarship,  such  as  Mr.  Sandars  could  well 
t,  at  least  in  the  shape  of  reference  to  modern  writers 
loman  Law  at  home  and  abroad,  in  whose  pages  the 
:ions  briefly  noticed  in  the  Summary  would  be  found  more 
treated.  But  taking,  as  we  must,  the  goods  the  Gods 
ide,  we  can  with  pleasure  recommend  to  all  students  for 
Bar  Examinations  a  diligent  perusal  of  the  Sixth  Edition 
r.  Sandars's  version  of  the  Institutes  of  Justinian. 

i  Law  of  Negligence.  Second  Edition.  By  Robert  Camf- 
,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Advocate  of  the 
ch  Bar,  and  late  Fellow  of  Trinity  Hall,  Cambridge. 
ens  &  Haynes.     1878. 

J  less  an  authority  than  the  late  Mr.  Justice  Willes,  in  his 
ment  in  Oppenluiin  v,  H'AifeZ.toii  Co.,  characterised  Mr.  Camp- 
i  "  Law  of  Neghgence  "  as  "  a  very  good  book,"  and  since 
good  books  are  by  no  means  plentiful  when  compared  with 
lumbers  of  indifferent  ones  which  annually  issue  from  the 
i,  we  think  the  Profession  will  be  thankful  to  the  author  for 
new  edition,  revised  and  brought  down  to  date.  It  is 
;d  an  able  and  scholarly  treatise  on  a  somewhat  difficult 
ch  of  law,  in  the  treatment  of  which  the  author's  knowledge 
Oman  and  Scottish  jurisprudence  has  stood  him  in  good 
i.  We  can  confidently  recommend  it  alike  to  the  student 
the  practitioner.  The  references  to  cases  are  full,  and  yet 
;iously  selected,  and  comprise  not  only  English  and  Scotch, 
also  American,  decisions.  The  Index  is  remarkably  full, 
pying  no  less  than  83  out  of  a  total  of  273  pages. 


REVIEWS.  233 

The  MagisUri^  Law  of  British  Guiana.  By  Alfred  John  Pound, 
M.A.,  Oxon.,  Barrister- at- Law,  and  ex- Stipendiary  Justice  of 
the  Peace  in  the  Colony.  Demerara :  Royal  Gazette  Establish- 
ment,   London:  J.  Haddon  and  Co.     1877. 

Mr.  Pound  has  done  a  work  for  which  his  former  brother 
Justices  cannot  fail  to  be  grateful  to  him.  He  has  brought 
together,  in  the  compass  of  one  portable  volume,  the  law  which 
is  adroinistered  by  our  paid  and  unpaid  magistracy  in  British 
Guiana.  The  ordinances,  whether  relating  to  Criminal  or  Civil 
Jurisdiction,  are  first  set  forth,  with  their  respective  numbers 
and  dates  in  the  margin,  while  illustrative  decisions,  or  apposite 
queries,  are  appended,  in  smaller  type,  but  still  in  the  body  of 
the  page,  thus  avoiding  foot  notes  altogether.  The  subject 
matter  of  the  ordinances  is  given  in  the  margin,  so  that  every 
help  is  aiforded  to  those  consulting  the  work,  whether  at  home 
or  in  Court.  Did  space  admit,  we  might  note  many  curious 
features  of  Colonial  life,  which  relieve  the  severity  of  even  a 
work  on  so  dry  a  subject  as  Magisterial  Law.  The  Obeah 
system,  for  instance,  has  an  entire  ordinance  to  itself,  by  which  its 
practice  is  made  a  misdemeanor,  and  a  similar  penalty  attaches 
to  the  mere  consultation  of  an  Obeah.  The  marriage  of 
"heathen  immigrants,"  a  subject  which  probably  gives  no  little 
trouble  to  the  magistracy  of  Guiana,  appears  to  be  carefully 
regulated,  and  two  separate  registers  are  ordered,  one  of  the 
immigrants  who  arrive  married,  and  another  of  marriages  con- 
tracted by  immigrants  while  in  the  Colony.  There  seems  to  be 
no  fear  that  members  of  the  bar  will  not  magnify  their  office  In 
British  Guiana  as  elsewhere,  but  the  paim  may  probably  be 
given  to  our  South  American  colony,  for  the  singularity  of  the 
claim,  recorded  by  Mr  Pound  at  p.  11,  where  a  barrister,  who 
had  applied  in  his  client's  name  for  a  tavern  license,  refused, 
on  the  ground  of  privilege,  to  give  certain  evidence.  We  can 
scarcely  wonder  that  Snagg,  C.J.,  should  have  pronounced  this 
advocate  not  entitled  to  privilege,  "for  an  application  for  a 
license  to  keep  a  tavern  cannot  be  said  fo  come  within  the 
scope  of  the  employment  of  a  barrister."  We  observe  that,  at 
P-  '53i  Mr.  Pound  speaks  of  the  "  United  Church  of  England 
and  Ireland,"  in  his  definition  of  a  "  clerk."  Possibly  news 
takes  a  long  time  in  travelling  out  to  Guiana,  and  longer  still 
in  exercising  any  influence  on  the  language  of  the  ordinances  of 
the  Colonial  Government,  But  ordinances  must  be  taken  as 
they  stand,  and  for  those  which  constitute  the  local  portion  of 
the  law  of  British  Guiana,  no  better  guide  can  be  had  than  Mr, 
Pound's  excellent  compendium. 
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A  Course  of  Lectures  on  tht  GovenmeHt,  Constitutum,  and  Lams  of 
Scotland.  By  Alexander  Robertson,  M.A,,  Barrister-at-Law. 
Stevens  and  Haynes.    1878. 

It  is  something  upon  which  an  author  should  be  congratulated 
in  these  days  when  he  has  found  an  almost  virgin  comer  of  the 
fertile  soil  of  legal  literature,  as  is  the  case  with  Mr.  Alexander 
Robertson  in  the  volume  now  before  us.  We  think,  indeed,  that 
his  original  idea  of  expanding  the  course  of  lectures  which  he 
delivered  at  the  Albert  Institute,  Dundee,  some  three  years  ago, 
into  an  elaborate  work  on  Scottish  Constitutional  History  was 
most  in  accordance  with  the  requirements  of  the  subject.  But 
if  art  be  long,  life  is  short,  and  Mr.  Robertson  has  thought  it  best 
to  make  the  most  of  the  present  day  by  publishing  his  Lectures 
almost  verbatim  as  they  were  dehvered.  In  this,  as  in  other 
similar  cases,  the  smoothness  of  the  narrative  is,  to  our  mind, 
somewhat  impeded  by  the  recurrence  of  language  only  suited 
to  oral  delivery,  and  which  might  with  advantage  be  omitted  or 
altered  in  a  future  edition.  There  are,  of  course,  many  points  of 
general  interest  to  the  constitutional  lawyer  touched  upon  in 
the  course  of  Mr.  Robertson's  book  which  we  have  not  space 
here  to  dwell  upon.  And  we  fear  we  must  pass  over  many 
passages  which  we  had  marked  for  citation  or  discussion, 
contenting  ourselves  with  a  few  salient  points.  The  identity  of 
order  of  the  greater  and  lesser  barons  in  Scotland  has  not,  we 
think,  been  quite  so  accurately  appreciated  by  Mr.  Robertson 
as  we  should  have  expected.  We  believe  that  it  is,  in  part  at 
least,  due  to  this  cause  that  the  Act  of  1427,  allowing  the  lesser 
barons  to  appear  in  Parliament  by  representation,  remained  for 
a  century  and  a  half  a  dead  letter  ;  and  the  feeling  of  such  an 
identity  was  clearly  at  the  bottom  of  the  strenuous  resistance, 
opposed  by  the  territorial  baronage,  to  the  claims  of  precedence 
over  them  set  up  by  the  new-fangled  order  of  baronets,  of  which 
resistance  Mr.  Robertson  will  find  an  amusing  instance  related  by 
Sir  Andrew  Agnew,  in  his  "  Sheriflfs  of  Galloway."  With  regard 
to  the  Mediseval  Scottish  Church,  it  would  have  been  better, 
perhaps,  to  have  expressed  the  relation  between  Rome  and 
Scotland  by  saying,  as  the  Popes  themselves  said,  that  the 
Scottish  Church  was  the  "special  daughter  of  the  Holy  See." 
Medieval  churchmen  and  laymen,  in  fact,  played  oif  the  Pope 
against  the  Archbishop  of  York,  who  was  constantly  trying  to 
increase  his  ecclesiastical  dignity  by  claiming  metropolitan 
privileges  over  Scotland.  We  should  have  been  glad  if  Mr. 
Robertson  had  gone  at  somewhat  greater  detail  into  the  Peerage 
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Law  of  Scotland,  which  presents  many  intricate  features, 
interesting  to  the  Constitutional  historian.  We  do  not  feel  sure 
that  we  quite  understand  to  what  cases  our  author  is  referring 
when  he  says  that  if  a  person  to  whom  the  King  of  Scotland 
issued  a  writ  of  summons  "  never  took  his  seat,  neither  he  nor 
his  heirs  were  entitled  to  the  honours  of  the  peerage."  Per 
contra,  we  do  know  that  three  Lords  Spynie  sat,  and  that  there 
is  no  evidence  of  anything  more  in  their  case  than  the  King's 
expression  of  an  intention  to  erect  their  lands  of  Spynie  into 
"a  temporal  lordship,  to  be  called  the  Barony  of  Spynie  in  all 
time  coming."  The  Scottish  Life  Peerages,  created  from  time  to 
time  at  dates  extending  from  1427  to  1635,  afford  a  useful 
argument  by  analogy,  which  Mr.  Robertson  applies  to  the 
sujrgestion  of  similar  creations  to  keep  up  the  judicial  character 
of  the  House  of  Lords  as  an  appellate  tribunal.  The  analogy 
has  been  accepted  and  applied  since  Mr.  Robertson's  Lectures 
were  delivered,  and  we  see  no  reason  to  doubt  that  it  will  work 
satisfactorily.  We  quite  think,  with  Mr.  Robertson,  that  it  was 
the  only  course  open  if  the  House  was  to  maintain  its  appellate 
jurisdiction.  The  case  of  the  Dukedom  of  Montrose,  created  in 
the  person  of  the  fifth  Earl  of  Crawford,  however,  was  one 
which  called  for  some  legal  comment,  when  introduced  as  an 
instance  of  a  Life  Peerage.  We  should  like  to  see  Mr.  Robert- 
son enhance  the  interest  of  his  work  by  discussing  many  of 
these  questions  in  an  enlarged  edition  of  his  useful  manual  of 
Scottish  Constitutional  Law. 


Triatise  on  the  Law  of  Arbitration  in  Scotland.  By  John 
MosTGOMERiE  Bell,  Esq.,  Advocate.  Second  Edition.  Edin- 
burgh :  T.  &  T.  Clark.     1877. 

The  appearance  of  a  second  edition  of  the  late  Mr.  Mont- 
gomerie  Bell's  book  on  Arbitration  is  the  best  testimony  to  its 
worth.  This  edition,  we  are  informed,  has  had  the  benefit  of 
a  few  formal  corrections  by  the  author,  but  the  woik  of  revision 
has  been  mainly  performed,  and  we  may  say  performed  well,  by 
Mr.  John  Kirkpatrick,  of  the  Scotch  bar.  Mr.  Kirkpatrick's 
contributions  are  mostly  confined  to  the  notes,  in  which  the 
last  decisions  bearing  on  the  points  discussed  in  the  text,  are 
carefully  and  accurately  noted  up. 

The  principle  of  substituting  a  private  tribunal  for  a  Court  of 
Law  in  the  settlement  of  disputes  has,  on  the  whole,  had  a  more 
successful  history  in  Scotland  than  in  England,  and  Mr.  Bell 
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writes  about  Arbitration  in  more  enthusiastic  terms  than  an 
English  lawyer  would  be  likely  to  use.  The  Introduction 
gives  a  very  interesting  sketch  of  its  history,  beginning  with 
"  that  famous  award  which  was  delivered  on  Mount  Ida,  by 
the  royal  shepherd  Paris,  on  the  competing  claims  of  Juno, 
Pallas,  and  Venus,  contending  for  the  prize  of  beauty."  Mr. 
Bell  notices  the  place  occupied  by  Arbitration  in  Roman  Law, 
and  in  the  legal  systems  of  England,  Scotland,  and  Continental 
countries.  If  Arbitration  has  assumed  less  importance  in 
England  than  in  some  other  countries,  the  fact  may  be  accounted 
for,  not  only  by  the  natural  dislike  of  competing  jurisdictions  on 
the  part  of  the  Courts,  but  by  the  high  degree  of  confidence 
which  litigants  have  always  placed  in  the  decisions  of  the 
established  tribunals.  Lord  Campbell  was  bold  enough  to  say 
that  the  objection  to  private  tribunals  on  the  ground  of  public 
policy  had  its  origin  in  the  interests  of  the  judges,  for,  "  as 
formerly  the  emoluments  of  the  judges  depended  mainly,  or 
almost  entirely  on  fees,  and  as  they  had  no  fixed  salary,  there 
was  great  competition  to  get  as  much  as  possible  of  litigation 
into  Westminster  Hall  for  the  division  of  the  spoil."  Accord- 
ingly the  Courts  have  been  not  unwilling  to  strike  at  the 
essential  feature  of  Arbitration — the  finality  of  the  award — by 
reviewing  more  or  less  directly  the  merits  of  the  Arbitrator's 
decision,  as  offering  a  loop-hole  for  one  of  the  parties  to 
repudiate  the  submission.  The  difference  between  the  Scotch 
and  English  practice  on  these  points  is  carefully  traced. 
The  book  is,  in  fact,  throughout  copiously  illustrated  by 
references  to  English  law,  but  we  cannot  detect  anything 
like  that  subserviency  to  English  opinion  which,  according 
to  an  Enghsh  jurist  (Sir  George  Bowyer),  is  mining  the 
ancient  jurisprudence  of  Scotland.  Scotch  lawyers  have  not 
yet  got  into  the  habit  of  writing  pure  case-law,  and  basing  every 
sentence  on  the  ipsissinia  dicta  of  a  judge.  The  book  before  us  is 
as  good  an  example  as  could  be  desired  of  the  better  sort  of 
legal  authorship,  which  is,  perhaps,  more  common  at  the  Scotch 
bar  than  at  our  own.  We  certainly  produce  every  year  a  very 
large  number  of  text-books,  but  they  are  in  most  cases  a  mere 
compilation  of  marginal  notes,  and  the  nominal  author  can 
hardly  be  held  responsible  for  even  the  language  employed. 
Although  there  are  about  3,000  cases  cited  in  Mr.  Bell's  volume, 
the  book  contains  an  independent  exposition  of  the  subject  as  it 
shaped  itself  in  the  author's  mind. 
The  treatise  is  divided  into  six  books,  under  which  the  whole 


subject  of  Arbitration  is  systematically  mapped  out.  A  copious 
appendix,  containing  forms  for  submission  in  various  cases,  will 
be  found  practically  useful. 


,  The  Aryan  Household;  lis  Structure  and  its  Zkvdopment.  An  Intro- 
duction to  Comparative  Jurisprudence.  By  W.  E.  Hearn, 
LL.D.,  Dean  of  the  Faculty  of  Law,  University  of  Melbourne. 
London  :  Longmans.     Melbourne  :  G.  Robertson.     1879. 

We  welcome  with  great  pleasure  in  the  Dean  of  the  Law 
Faculty  of  one  of  our  youngest  Colonial  Universities  a  fellow- 
worker  with  the  distinguished  European  Scholars  who  have  led 
the  van  in  the  interesting  science  of  Comparative  Jurisprudence. 
It  is  as  yet  a  somewhat  young  science,  and  would  be  in  a  much 
more  crude  state  than  it  is  b\it  for  the  power  of  the  master- 
minds which  have  been  brought  to  bear  upon  it  abroad  and  at 
home.  Dr.  Heam  is  fortunate  in  enjoying  the  light  which  has 
been  cast  upon  various  branches  of  his  subject  by  Sir  Henry 
Maine,  M.  Fustel  de  Coulanges,  M.  de  Laveleye,  and  other 
eminent  pioneers  in  this  field  of  study.  It  might  have  been 
expected,  perhaps,  that  Dr.  Heam"s  position  would  have 
led  to  his  discussing  Aryan  questions  somewhat  under  the 
influence  of  non-Aryan  surroundings.  This,  however,  is  not  the 
case.  Our  author  confines  himself  strictly  to  the  study  of 
Aryan  Institutions,  and  treats  them  from  an  entirely  Aryan 
point  of  view.  Very  often,  of  course,  the  results  at  which 
Dr.  Heam  arrives  might  be  stated  in  the  "  ipsissima  verba " 
of  his  European  predecessors.  This  fact  is  not  without  signifi- 
cance as  showing  that,  under  very  different  surroundings,  the 
transplanted  Aryan  sees  no  reason  for  doubting  the  scientific 
truth  of  the  general  conclusions  which  have  been  arrived  at 
by  scholars  in  Aryan  lands.  Had  Dr.  Hearn's  book  been  com- 
posed in  Europe,  and  for  European  students,  it  would  no  doubt 
have  been  cast  in  a  somewhat  different,  and  probably  less  bulky, 
shape.  With  a  considerable  amount  of  the  matter  of  our 
author's  book  we,  in  this  Hemisphere,  are  necessarily  more 
familiar  than  our  Australian  fellow- subjects.  But  in  order  to 
extend  to  the  Colonial  Bar-students  the  benefits  of  European 
Scientific  Jurisprudence,  Dr.  Hearn  was  clearly  right  in 
assuming  the  novelty  of  his  subject,  for  the  purposes  of  his 
Chair,  and  setting  out  at  length  before  his  hearers  much 
which  in  this  country  might  have  been   put  more  concisely. 

It   would    be    interesting,    did    space    admit,    to    institute'  a 


comparison  between  some  of  Dr.  Hearn's  conclusions  and 
the  views  put  forward  in  Professor  Max  Miiller's  recent 
Chapter-house  Lectures.  If  we  recollect  rightly  the  substance 
of  one  of  the  Professor's  arguments,  he  pleaded,  and  that  most 
eloquently,  in  favour  of  Law  as  a  primary  conception  of  the 
Aryan  races.  Dr.  Hearn,  on  the  other  hand,  seems  to  make  it 
but  a  secondary  conception  among  them.  We  must  confess  that  on 
this  point  we  agree  with  the  Professor  of  Comparative  Philology 
rather  than  with  the  Dean  of  the  Faculty  of  Law.  Dr.  Heam 
says  in  most  decided  language  that  the  Aryans  had  "  no  word 
for  law."  Professor  Max  Miiller,  if  we  remember  rightly, 
found  such  a  word  in  "  Rita."  Here,  again,  we  differ 
from  the  Melbourne  Dean  and  agree  with  the  Oxford 
Professor.  And  we  carry  up  our  belief  in  the  existence  of 
the  conception  of  Law  to  a  more  remote  period  than  Dr. 
Heam,  because  we  believe  that  when  the  Clan  and  the 
Family  were  in  existence  there  was  Law.  Wherever  there  was 
the  conception  of  an  organised  society  with  a  recognised  head, 
whether  Tribe  or  Clan  Chief,  or  House  or  Family  Father, 
there,  to  our  minds,  was  a  definite  social,  if  not  strictly  political, 
superior,  whose  commands  obliged  the  Members  of  the  Clan, 
Tribe,  Household,  or  Family,  within  the  sense  of  Austin's  defini- 
tion. Where  there  was  a  Hearth,  there  was  a  "Forum domesticum:" 
where  there  was  a  Family,  there  was  a  Family  Law  as  well  as 
a  Family  Worship.  If  there  was,  as  Dr.  Hearn  puts  it,  no 
organised  Aryan  priesthood,  it  was  simply  because  the  House 
Father  was  the  priest  of  the  Household.  If  there  was  no 
organized  Judicature,  it  was  simply  because  the  Clan  Chief  and 
the  House  Father,  the  "  Paterfamilias ,"  were  alike,  in  their  several 
degrees,  the  Judicial  authorities  of  their  Clan  or  Tribe,  and  of 
their  Household,  The  functions  of  Priest  and  Jut^e  were 
combined  in  the  same  person,  and  the  descent  of  those  functions 
being  regulated  by  the  Customary  Law  of  Archaic  Society, 
there  was  no  need  for  a  separate  organisation.  Everybody 
knew  where  to  find  his  Judge  and  his  Priest,  as  in  the  later 
days,  when  the  King  sat  in  the  gate  to  give  judgment.  But 
to  say  of  such  a  period  that  there  was  no  Law,  seems  to  us 
misleading.  In  later  times,  of  course,  when  the  State  had 
acquired  a  jural  personality,  with  rights  over  its  individual 
members,  those  members,  being  also  members  of  the  Family, 
became  the  subjects  of  two  Laws,  the  Law  of  the  Family,  the 
Primary  Law,  and  the  Law  of  the  State,  the  Secondary  Law. 
In  those  cases,  strikingly  exemplified  in  Roman  History,  the 
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State,  as  might  have  been  expected,  gained  the  day  over  the 
Family,  and  surely,  though  it  may  be  unconsciously,  hastened 
the  break-up  of  the  old  law  of  the  House-Father.  This  is,  of 
course,  a  phenomenon  not  peculiar  to  the  decay  of  the  Roman 
"  Patria  Potestas ;  "  it  is  to  be  seen  in  operation  any  day  when 
the  interests  of  the  individual  come  in  conflict  with  those  of  the 
State,  or  where  Archaic  Family  and  Household  Law  comes 
into  conflict  with  Modem  Law  and  the  Modern  State.  We 
shall  probably  be  able  to  watch  something  of  this  conflict  in 
Bosnia  and  Herzegovina  under  their  new  rulers.  We  have 
not  pretended  to  do  more  than  touch  upon  a  few  points  in 
Dr.  Ream's  interesting  volume.  But  it  deserves  to  be  studied 
in  this  country,  as  well  as  in  Australia,  as  the  work  of  an  earnest 
and  thoughtful  writer  on  the  very  important  juridical  questions 
which  are  bound  up  with  the  History  of  Aryan  Law  and  Aryan 
Institutions. 


The  Law  of  Joint  Owntnhip  and  Partition  of  Real  Estate.  By 
Edward  John  Foster,  M.A.,  late  of  Christ  Church,  Oxford. 
Stevens  &  Sons.     1878. 

The  law  relating  to  the  various  kinds  of  joint  ownership 
vested  in  joint  tenants,  coparceners,  tenants  in  common,  and 
tenants  by  entireties,  seems  to  carry  back  the  imagination  to  the 
primitive  times,  when  ownership  of  individuals  in  severalty  had 
not  as  yet  been  evolved  out  of  the  common  ownership  of  the 
family,  the  sept,  and  the  tribe.  In  English  law  joint  ownership 
very  early  meets  the  student  of  Real  Property  law.  Bracton 
employs  the  generic  term  "  participes  "  to  indicate  all  varieties 
of  joint  owners,  of  whom  we  are  told  "  totum  tenent  et  nihil 
tenent,  scilicet  totum  in  communi  et  nihil  separatim  per  se." 
Much  quaint  and  ancient  legal  lore  Still  lingers  about  the 
subject,  and  also,  unfortunately,  some  doctrines  which  having 
outlived  their  raison  d'etre  are  now  not  merely  useless  but 
mischievous.  At  the  present  day,  almost  the  only  instance 
where  a  joint  tenancy  is  a  convenience  is  in  the  case  of  mort- 
gagees who  are  trustees.  This  being  so,  it  is  to  be  regretted, 
as  was  well  remarked  by  Vice-ChanceUor  Page  Wood  (Lord 
Hatherley),  in  WHliaiits  v.  Hensman,  that  in  questions  of  con- 
struction, as  between  joint  tenancy  and  tenancy  in  common,  the 
Legislature  has  not  made  it  the  rule  that  express  words  shall  be 
required  to  create  a  joint  tenancy,  in  place  of  the  contrary  rule 
which  is  established,  that  words  pointing  to  severalty  of  interest 
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are  necessary  to  constitute  a  tenancy  in  common.  When  the 
Criminal  Code  has  become  un  fait  accompli,  we  shall  not  despair 
of  seeing  our  law  of  Real  Property  codified,  and,  in  the  process, 
simplified  and  further  amended.  Mr.  Foster  may  be  congratu- 
lated on  having  produced  a  very  satisfactory  vade-mecum  on  the 
Law  of  Joint  Ownership  and  Partition.  He  has  taken  consider- 
able pains  to  make  his  treatise  practically  useful,  and  has  com- 
bined within  the  fifteen  chapters  into  which  his  book  is  divided, 
brevity  of  statement  with  completeness  of  treatment.  Much 
convenient  information  has  been  brought  together  in  an 
Appendix,  comprising  the  Partition  Acts,  1868  and  1876;  Fonns 
of  Judgments  and  Orders  in  Actions  (Mr.  Foster  still  calls  them 
"suits")  for  Partition;  the  Inclosure  Acts,  1845  to  1876,  so  far 
as  they  relate  to  Partition;  Forms  of  Partition  by  Inclosure 
Commissioners;  and  an  Index  to  Precedents  of  Instruments 
relating  to  Joint  Ownership  and  Partition,  extracted  from 
Copinger's  useful  Index  to  Conveyancing  Precedents. 


A  Digest  of  the  Principles  of  the  Law  of  Trusts  and  Trustees.  By 
Henry  Godefroi,  Barrister-at-Law.    Stevens  and  Sons.     1879. 

This  book,  though  not  a  digest,  its  author  explains,  in  the 
sense  in  which  jurists  use  the  term,  is  yet  a  collection,  and 
almost  solely  a  collection  of  what  a  Roman  Jurist  would  have 
called  "senientur  et  opiniones  eorum  quibus  permissiem  est  jura  amdere." 
From  this  point  of  view  it  is  a  work  of  great  utility  to  the 
practitioner,  especially  as  the  Table  of  Cases  cited  gives  refer- 
5nce  to  every  series  of  Reports  in  which  the  cases  will  be  found. 
This  is  a  principle  which  we  have  constantly  advocated,  and 
which  we  are  glad  to  see  carried  out  in  a  book  dealii^  with  so 
important  and  at  the  present  moment  absorbing  a  question  as 
that  of  the  Law  of  Trusts  and  Trustees.  The  search  after  the 
principles  of  the  law  is  now-a-days  so  much  more  in  vogue  than 
Formerly  that  we  have  no  doubt  Mr.  Godefroi's  book  will  be 
consulted  on  both  sides  of  the  Tweed.  Our  readers  may  see 
for  themselves  how  frequently  we  report  that  "English  cases 
were  cited  "  in  the  Court  of  Session.  The  wider  the  range  of 
'he  appeal  to  common  l^al  principles,  the  better,  we  believe, 
will  both  advocates  and  suitors  be  satisfied.  Mr.  Godefroi's 
work  is  one  which  gives  no  scope  for  literary  embellishments, 
3ut  as  a  straightforward  digest  of  legal  principles  it  will  be 
found  a  useful  companion  for  Court  and  ChamberB. 
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Smith's  Law  of  Contracts.  Seventh  Edition,  By  Vincent  T. 
Thompson,  H.A.,  of  Lincoln's  Inn,  and  of  the  North-Eastern 
Circuit,  Esq.,  Barrister- at -Law.     Stevens  and  Sons.     187S. 

A  seventh  edition  of  this  well-known  work  demands  but  little 
comment  from  us.  Originally  delivered  in  the  form  of  lectures 
at  the  Law  Institute  in  1842,  by  the  late  Mr,  John  William 
Smith,  the  learned  author  of  "  Leading  Cases,"  &c.,  and  first 
published  in  1846,  the  lapse  of  more  than  thirty  years  has  only 
seemed  to  augment  its  popularity.  The  present  editor  while 
taking  pains  to  bring  the  book  up  to  the  current  state  of  the  law 
by  noting  all  legislative  changes,  and  the  effect  of  recent  decided 
cases,  has  wisely  refrained  as  much  as  possible  from  unduly 
increasing  the  bulk  of  the  volume.  His  treatment  of  the  very 
important  changes  in  the  law  effected  by  the  Factors'  Act,  1877, 
and  their  relation  to  the  previously  decided  cases  of  Futnles  v. 
Montis,  Johnson  v.  Credit  Lyonuais  Co.,  Jenkyns  v.  Usbonie,  and  Van 
Costal  V.  Booker  (pp.  43-52)  is  at  once  concise  and  sufficient  for 
the  purpose.  On  the  whole  this  new  edition  will,  we  beheve, 
be  found  quite  equal  to  its  predecessors. 

The  Law  of  Parliamentary  and  Municipal  Registration.  By  A.  C, 
NicoLL  and  A.  J.  Flaxman,  Barristers -at- Law.  Second 
Edition.     Knight  &  Co.     1878. 

Tht  Parliamtnlary  and  Municipal  Registration  Ad,  1878,  with  an 
Introduction,  Notes,  &c.  By  G.  Lathom  Browne,  Barrister- 
at-Law.     Stevens  &  Sons.     1878. 

The  usefulness  of  the  work  which  Messrs,  Nicoll  and 
Flaxman  had  set  before  them  has  been,  we  are  glad  to  see, 
duly  appreciated  by  the  large  and  varied  class  of  persons 
interested  in  the  subject  either  as  occupiers,  lodgers,  and  over- 
seers, or  officers  of  City  Companies.  The  more  study  we  have 
given  to  it  the  more  we  have  been  convinced  that  notwith- 
standing the  efforts  of  Mr.  Marten,  Q.C,  Sir  Charles  Dilke,  and 
Sir  H.  Drummond  Wolff,  on  different  sides  of  the  House,  much 
yi;l  remains  to  be  done  by  our  Legislature  to  render  this  very 
important  subject  adequately  clear  and  intelligible.  Messrs. 
Nicoll  and  Flaxman  give  the  utmost  assistance  they  can  by 
careful  annotation,  embodying  recent  leading  decisions,  and  by 
furnishing  tabulated  schemes  of  the  duties  of  Registration 
Officers,  the  Statutes  under  which  they  are  to  be  fulfilled,  and  the 
dates  within  which  they  must  be  carried  out.  The  number  of 
different  lists  to   be  prepared   within  slightly  different  dates 

16 
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strikes  us  as  One  of  the  needlessly  cumbersome  features  of  the 
present  state  of  the  Law  of  Registration.  And  we  can  see  no 
valid  reason  for  the  extreme  favour  shown  to  objections  made  by 
Overseers,  of  which  Mr.  Lathom  Browne  remarks  that  their 
introduction  into  Borough  Registration  is  "of  doubtful  value." 
The  powersofthe  Revising  Barristers  themselves  have  sometimes 
appeared  to  the  lay  public  to  be  arbitrarily  exercised.  We 
must  confess  that  not  a  little  of  the  language  of  the  Statutes 
bearing  upon  those  powers  seems  to  us  still  to  be  obscure. 
There  is  yet  plenty  of  work  for  members  desiring  to  aid  the. 
good  cause  of  the  Amendment  of  the  Law  of  Parliamentary 
Registration,  to  whichever  side  of  the  House  they  may  belong. 
Messrs.  Nicoll  &  Flaxman,  as  in  their  first  edition,  set  forth 
all  sections  both  of  the  latest  and  of  previous  Acts  in  force  at 
the  present  time,  while  Mr.  Lathom  Browne  confines  himself 
to  the  Act  of  1878,  with  references  to  former  Legislation  in  his 
Notes  and  in  his  Introduction,  which  last  forms  a  brief  but 
clear  epitome.  To  the  Revising  Barrister,  as  welt  as  to  the 
Overseer  or  other  Registration  Officer,  this  new  edition  of  the 
work  of  Messrs.  Nicoll  &  Flaxman  will  commend  itself  by  its 
useful  Tables,  its  consolidation  of  the  various  existing  legis- 
lations, and  its  constant  citation  from  recent  decisions.  To 
those  practitioners  who  want  a  short  but,  at  the  same  time, 
critical  manual  of  the  Registration  Law  of  1878,  Mr.  Lathom 
Browne's  book  will  be  a  convenient  and  intelligent  "aide- 
memoire." 


Economics  for  Begmnen.  By  H,  Dunning  Macleod,  M.A., 
Barrister-at-law.     Longmans.     1878. 

We  have  more  than  once  had  occasion  to  express  our  high 
esteem  for  Mr.  H.  Dunning  Macleod  as  at  once  a  clear  and 
philosophical  writer  on  the  science  of  economics.  If  the 
reputation  which  he  has  long  since  acquired  both  at  home  and 
abroad  needed  any  increase,  we  think  that  his  present  work 
would  provide  a  sufficient  title  for  it.  To  write  an  elaborate 
work  may  often  be  easier  than  to  write  a  primer,  and  to  cater 
for  the  advanced  student  is  both  pleasanter,  and  in  some  re- 
spects easier,  than  to  adapt  oneself  to  the  wants  of  a  beginner. 
Mr.  Macleod,  however,  has  written  a  distinctly  able  book,  which 
the  student  may  take  up  in  full  confidence  of  understanding  its 
plain,  though  strictly  scientific,  language,  and  which  the  jurist 
and  advanced  economist  may  yet  study  with  profit.     We  could 
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(h^  ^  that  a  copy  of  "  Economics  for  Beginners  "  were  placed  in 
s'^t^ '*brary  of  every  one  of  the  numerous  working  men's  clubs 
u^.>'*istitutes  which  are  starting  up  throughout  the  country. 
\.  *\  masters  and  men  would  profit  by  the  attentive  perusal  of 
"li  Macleod's  earnest  words  on  the  relation  between  Capital 
and  Labour,  while  at  the  same  time  his  book  contains  much  that 
cannot  fail  to  be  of  value  to  the  lawyer.  Mr.  Macleod  is  one  of 
the  few  among  us  who  keep  in  view  that  connection  between 
jurisprudence  and  economics  which  our  continental  neighbours 
recognise  in  their  examinations  for  admission  to  the  bar. 

Consolidated  Abstracts  of  the  Highway  Acts,  1862-4,  the  Locomotive 
Acts,  1%61-^t  and  the  Highways  and  Locomotives  (Aiaendment)  Acts, 
1878.  By  James  A.  Foot,  M.A.,  Barrister-at-Law.  Shaw  and 
Sons.     1879. 

We  have  here  an  attempt  made,  and  skilfully  and  successfully 
made,  to  codify  the  Highway  Acts,  The  task  has  been  under- 
taken by  no  untried  hand.  Mr.  Foot  was  the  coadjutor  of  Mr. 
Wood  in  that  first  attempt  to  revise  the  Statute  Law,  which 
resulted  in  a  volume  that  every  lawyer  has  been  ready  to  wel- 
come. The  result  here  produced  might,  therefore,  have  been 
anticipated,  when  it  was  known  by  whom  the  labour  was  under- 
taken. This  codification  of  statutes  treating  of  one  definite 
subject  is  a  most  acceptable  beginning  of  what  our  successors 
may,  perhaps,  see  attempted  with  regard  to  the  whole  law, 
though  there,  of  course,  something  like  a  digest  must  be  com- 
bined with  it.  For  with  all  our  readiness  to  be  pleased  with  new 
made  law  of  the  statutory  kind,  it  is  impossible  to  avoid  saying 
that  the  old  rules  of  law,  and  the  old  decisions  upon  them, 
often  exhibit,  in  a  higher  degree,  than  do  modern  statutory 
provisions,  the  true  principles  on  which  legislation  should  be 
founded.  Mr.  Foot's  book  is  necessarily  one  which  does  not 
offer  opportunities  for  quotation.  Its  principle  of  combining,  in 
a  complete  form,  the  various  provisions  of  the  recent  Highway 
Acts  is  one  which  recommends  it  alike  to  the  student  and  to 
"le  practising  lawyer,  and  that  principle  has  been  carefully 
carried  into  execution. 

■^  Compendium  of  Precedents  in  Conveyancing.  By  Thomas  Key, 
""^  of  the  Editors  of  "Davidson's  Precedents,"  and  Howard 
W*rburton  Elphinstone,  both  of  Lincoln's  Inn,  Barristers- 
"■Law.    Maxwell  &  Son.     1878. 
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With  the  standard  works  of  Davidson  and  Prideaux  already  in 
isession  of  the  field,  there  might  seem  at  first  sight  to  be  hardly 
im  for  these  two  goodly  volumes  of  Messieurs  Key  and  Elphin- 
ne;  but  an  examination  of  the  work  has  convinced  us  that  it 
lly  supplies  a  mass  of  fresh  material  which  every  conveyancer 
1  find  a  most  useful  addition  to  his  library.  The  forms  are  far 
re  numerous  than  the  precedents  which  are  drafted  by  way 
reference  to  them.  They  are  professedly  "modelled  mainly 
an  those  in  general  use  among  conveyancers  of  the  modern 
lool, "  whose  characteristic  is  clearness  and  conciseness,  as 
tinguished  from  the  prolixity  and  verbosity  of  the  older 
leration ;  and  in  many  cases  both  concise  and  full  forms  are 
en.  Both  the  precedents  and  forms  have  evidently  been 
:cted  with  much  discrimination,  and  are  carefully  and 
urately  edited.  By  making  use  of  the  ordinary  contractions 
ch  space  has  been  saved,  so  that  the  Compendium  at  the 
le  time  covers  a  very  wide  range,  and  is  yet  kept  within 
ivenient  limits.  The  notes  are  very  short,  but  practical  and 
the  point,  and  references  are  given  to  "  Davidson's  Prece- 
its,"  and  other  works  on  conveyancing,  for  fuller  information 
the  law  and  practice.  We  can  thoroughly  recommend  the 
ik  to  both  branches  of  the  profession,  but  more  especially  to 
icitors,  who  will  find  it  a  valuable  aid  for  ready  use  in  all 
inary  conveyancing  practice. 


I  Digtit  of  the  Hindu  Law  of  Inheritance  and  Pariitien,  from  the 
)lies  of  the  Shastris  in  the  Bombay  Presidency.  Second 
tion,  with  Introductions,  Notes,  and  Appendix,  by  Rav- 
iD  West  and  Johann  Georc  Buhler.  Bombay  Education 
iety's  Press,  1878,  (London :  Trubner.) 
Ve  have  here  what  will,  we  cannot  doubt,  prove  a  useful 
ition  to  the  library  both  of  judges  and  magistrates,  and 
nbers  of  the  Bar  in  India,  and  of  counsel  engaged  in  Indian 
5S  before  the  Privy  Council.  Messrs.  West  and  Buhler 
sent  us  with  a  goodly  volume  of  "  Respmsa  Prudentum  "  from 
stern  India,  devoted  to  an  important  and  often  perplexing 
nch  of  law.  In  fulfilling  their  functions  as  editors  they  have 
ed  remarks  wherever  the  "  Responsa  "  seemed  to  require 
otation,  discussion,  or  explanation.  Their  references,  in 
excursuses  which  they  prefix  to  all  the  principal  divisions 
he  work,  cover  a  wide  area  of  Indian  and  European  writers 
the  subjects  with  which  they  have  to  deal.     There  are 
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occasional  singularities  in  these  references,  which  are  prohah 
due  to  difficulties  with  native  compositors.  At  p.  426  we  h.r 
"  Coulanges,  Op.  Cite,"  and  at  p.  428  "Coulanges,  Op.  Ct. 
both  of  which  were  evidently  intended  to  stand  "  Op:  Cit:" 
the  title  of  the  work  of  M.  Fustel  de  Coulanges,  "La  Ci 
Antique,"  had  been  already  quoted  on  the  former  page.  B 
we  are  less  surpised  by  such  occasional  shortcomings  than  1 
the  general  excellence  of  the  typography,  which  adds  to  tl 
comfort  of  consulting  Messrs.  West  and  Biihler's  valuab 
Digest. 


_  The  Elementary  Education  Ads,  1870-73-74.-76,  with  Introdu 
'ion.  Notes,  and  Appendix.  By  Hugh  Owen,  Jun.,  Barriste 
3t-La\v.     14th  Edition.     Knight  &  Co.     1879. 

The  practical  acquaintance  which  Mr.  Hugh  Owen,  Jun.,  h; 
lor  some  years  enjoyed  with  all  subjects  connected  with  our  ne 
National  scheme  of  education,  is  sufficient  to  ensure  the  co 
"nued  popularity  of  his  work  on  the  Education  Acts.  Tl 
introduction  amounts  in  the  latest  Edition  to  some  fifty  page 
ar\d  Comprises  all  the  information  that  we  can  think  of  as  like 

t>e     needed  by  those  who  have,  in  their  various  capacities, 
eal     -with    the   operation  of  the  Elementary   Education    Act 
The 
labc>i 


-^cts   regulating  the   education    of  children   employed 

*->»",  whether  under  the  Factory  or  Coal  Mines  Legislatio 

*  *i*-ily  set  forth ;  and  we  believe  the  work,  as  a  whole,  to  1 

•"■e     'Wlich  ought  to  find  its  way  into  the  hands  of  all  wh 

.      *^>er  as  employers  of  labour,  or  as  interested  in  rural  educ, 

(,        •    ft  nd  it  necessary  to  have  at  hand  the  best  information  c 

-"--^w  of  National  Education. 


Q       "*'   Prineipits  of  Bankruptcy :  with  an  Appendix  containing  t\ 

5^*^^x-al  Rules,  1870-71-73-78  ;  a  Scale  of  Costs,  and  the  Bills  . 

X       *^     -Act,  1878.     By  Richard  Ringwood,  B.A.,  Barrister-a 

^''*^.    late  Scholar  T.C.D.     Stevens  &  Haynes.     1879. 

,   .  *^e  author  of  this  convenient  hand-book  sees  the  points  upc 

"^h   we  insist  elsewhere  in  regard  to  the  chief  aim  of  an 

■^  *^n:,  of  Bankruptcy  Law  which  should  deser\'e  the  title  1 

**Onal,     There  is  much  yet  to  be  done  before  we  can  re 

*^teni  with  ouradministrationof  that  branch  of  the  Law.     It 

*^*iurse  to  be  understood,  that  neither  expenditure  nor  chea] 
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;ss  will,  or  can,  take  the  place  of  eqiiitableness  in  the  broader 
id  less  technical  sense  of  the  term.  But  that  which  our 
lusins  in  the  United  States  have  long  been  aiming  at,  viz., 
liformity  of  Bankruptcy  Legislation,  is  clearly  the  principal 
m  of  our  own  schemes  of  amendment  in  this  portion  of  our 
aw.  There  can  be  no  question  that  a  sound  measure  of 
eform  is  greatly  needed,  and  would  be  welcomed  by  all  parties 
the  United  Kingdom.  Pending  any  amendment,  it  is  necessary 
I  know  the  Law  as  it  is,  and  those  who  have  to  deal  with  the 
ibject  in  any  of  its  practical  legal  aspects  will  do  well  to  con- 
ilt  Mr.  Ringwood's  unpretending  but  useful  volume. 


Smaller  Books  and  Pamphlets. 

In  A  Digest  of  the  Law  of  Probate  Duty,  by  A,  H.  Leach, 
arrister-at-Law,  and  Fellow  of  All  Souls  College,  Oxford, 
V.  Maxwell  &  Son,  1878),  we  have  not  only  a  useful  manual 
)mpiled  for  a  very  intricate,  in  fact  typically  intricate,  branch 
Law,  but  also  some  sound  observations  on  the  relation  of 
igests  of  particular  portions  of  Law  to  the  general  subject  of 
odtfication.  Mr.  Leach  excuses  himself  for  making  Probate 
aw  the  subject  of  this  trial  of  a  "  'prentice  hand,"  by  saying 
lat  it  appeared  to  him  the  most  suitable  in  some  respects  for 
ich  an  attempt.  It  may  at  any  rate  be  said  of  Mr.  Leach 
lat  he  has  expended  much  pains  upon  his  work,  and  that  not 
ily  in  his  Statements  of  the  Law,  but  in  those  illustrations 
hich  Sir  James  Stephen  has  shown  to  be  so  valuable  in  a 
'igest,  and  of  which  Mr.  Leach  says  truly  that  they  "  clothe 
le  dry  bones  of  the  Law  in  flesh  and  blood." 

The  Dean's  English,  by  G.  Washington  Moon,  Member  of  the 
ouncil  of  the  Royal  Society  of  Literature  (Hatchards,  1878), 
the  eleventh  edition  of  a  work  whose  popularity  has  lasted 
eyond  the  controversy  between  its  author  and  the  late  Dean 
Iford.  which  gave  rise  to  the  original  publication.  In  pleading 
wnestly  for  the  maintenance  of  the  purity  of  the  English 
inguage,  Mr.  Moon  has  the  high  authority  of  John  Milton  for 
elieving  that  it  is  not  to  be  considered  "  Of  small  importance 
hat  language,  pure  or  corrupt,  a  people  has,  or  what  is  their 
jstomary  degree  of  propriety  in  speaking  it,  a  matter  which 
Ftener  than  once  was  the  salvation  of  Athens."  It  will  not  be 
Ir.  Moon's  fault  if  England  stands  not  where  she  did. 


REVIEWS.  247 

Mr.  E.  H.  Bedford,  indefatigable  in  his  labours  on  behalf  of  the 
articled  clerk,  has  supervised  a  new  edition  of  Mosely's  Handy- 
book  of  Elementary  Law  (Butterworths,  1878).  It  will  certainly 
not  be  the  fault  of  either  author  or  editor,  if  the  years  spent 
under  articles  are  not  well  spent,  and  if  the  work  required  to 
lay  a  sound  foundation  of  legal  knowledge  is  not  done  with 
that  **  thoroughness  "  of  which  they  so  emphatically  declare 
the  necessity.  In  a  future  edition,  Mr.  Bedford  would  do  well 
to  introduce  a  new  precedent  in  lieu  of  the  Draft  Conveyance 
in  Fee  given  at  page  1 1 ,  and  which  he  himself  acknowledges  to 
be  somewhat  antiquated. 

Mr.  Underbill  has  brought  out  a  Second  Edition  of  his  work 
on  the  Law  of  Torts  (Butterworths,  1878),  in  which  he  has  been 
assisted  by  Mr.  C.  C.  M.  Plumptre.  The  new  volume,  while 
containing  much  fresh  matter,  remains  a  handy  guide  to  the 
important  but  complicated  branch  of  law  to  which  it  relates, 
and  will  be  found  conveniently  arranged  for  reference  by  the 
practitioner  no  less  than  the  student.  Chapters  III.  and  XII.  on 
the  Liability  of  Masters,  and  on  Infringement  of  Patents  and 
Copyright,  deal  briefly  but  clearly  with  subjects  of  constant 
recurrence  in  Courts.  Mr.  Underbill  carries  out  the  same  prin- 
ciple of  treatment  in  his  new  manual  of  the  Law  of  Trusts  and 
Trustees  (Butterworths,  1878),  and  we  think  with  great  success. 
Starting  with  the  necessary  definitions,  he  proceeds  to  throw 
the  law  into  the  shape  of  articles,  after  the  fashion  of  a  code, 
and  appends  to  each  article  such  observations  and  illustrations 
as  may  seem  required  to  elucidate  the  law,  thus  acting  avowedly 
on  Sir  James  Stephen's  dictum,  that  **  the  innumerable  cases 
which  at  first  sight  appear  to  constitute  the  law,  are  really  no 
more  than  illustrations  of  a  comparatively  small  number  of 
principles." 

Mr.  G.  F.  Chambers  has  brought  out  two  new  volumes.  In 
his  Law  Relating  to  Highways  and  Bridges  and  the  Lighting  of  Rural 
Parishes  (Stevens  and  Sons,  1878),  while  so  much  is  made  of  the 
Watching  and  Lighting  Act,  3  &  4  Wm.  IV.,  we  are  surprised 
to  find  so  little  said  of  the  power  of  rural  authorities  to  become 
urban  authorities,  in  which  case  the  Act  of  Wm.  IV.  is  super- 
seded by  the  Public  Health  Act,  1875.  The  other  volume 
contains  the  Law  Relating  to  Rates  and  Rating  (Stevens  and  Sons, 
1878).  In  both  the  most  striking  feature  may  be  said  to  be 
the  pictorial  illustrations,  the  Royal  Arms,  with  lion  and  uni- 
corn complete,  being  depicted  on  page  after  page,  while  the 


igest,  or  what  constitutes  a  Digest  in  Mr.  Chambers's  eyes, 
cupies  a  relatively  small  space. 

Leading  Statutes  Summarised  (Stevens  &  Haynes,  1878),  by 
rnest  C.  Thomas,  late  Bacon  Scholar  of  Gray's  Inn,  will 
lubtless  prove  of  much  use  to  students,  for  whom  it  is  in 
nded.  The  principal  Acts  in  the  Statute  Book  are  grouped 
ider  the  two  main  divisions  of  (I.)  Common  Law  {with  Bank- 
ptcy  and  Criminal  Law),  and  (II.)  Equity  and  Conveyancing, 
'ithin  these  divisions  the  arrangement  seems  to  us  somewhat 
nfused,  being  what  the  author  terms  "  chronological,  except 
at  statutes  on  the  same  subject  are  collected  together  where 
e  subject  is  first  handled.'"  A  strictly  topical  arrangement 
>uld  have  been  far  preferable.  Stiil,  any  student  who  with 
is  brief  summary  as  a  guide,  carefully  studies  the  actual 
actments  themselves  in  the  Revised  Edition  of  the  Statutes 
nnot  fail  to  gain  a  very  considerable  acquaintance  with  every 
anch  of  English  Law. 

Messrs.  Henderson,  Gillespie,  and  Johnston,  have  brought 
t  the  concluding  Part  of  their  valuable  Analytical  Digest  of  Cases 
■ided  in  the  Supreme  Courts  iit  Scotland,  and  on  Appeal  in  the  House 
Lords  (Edinburgh  :  T.  &  T.  Clark,  1878).  The  present  and 
ncluding  part  commences  with  the  peculiarly  Scotch  title  of 
Service  of  Heirs,"  and  practically  concludes  with  the  im- 
irtant  subject  of  "  Writs."  The  very  full  Index  appended 
ables  the  reader  to  see  at  once  the  Report,  or  Reports,  to 
lich  he  is  referred  from  the  Digest,  and  under  the  heading 
statute  "  will  he  found  a  list  of  Laws  from  1469  to  1876,  with 
e  numbers  of  the  relative  cases.  The  work,  as  now  completed, 
rms  a  useful  addition  to  legal  literature. 

Mr.  Darcy  B.  Wilson,  M.A.,  of  Balliol  College,  Oxford, 
arrister-at-Law.  has  brought  together  in  the  compass  of  a 
Ty  handy  little  volume  the  Law  and  Practice  tinier  the  Bills  of 
lie  Acts,  1854,  1866.  and  1878  (Law  Times  Office,  1879).  The 
inotation  of  the  Act  of  1878  commences  on  p.  21,  and  from 
at  page  to  the  close  there  will  be  found  constant  references  to 
.ses,  notes,  illustrative  or  declaratory  of  the  Law,  and  prece- 
:nts  well  arranged  for  readiness  of  reference.  The  Agricultural, 
echanical,  and  Mineral  interests  are  duly  represented  in  the 
■ecedents,  as  well  as  the  more  ordinary  requirements  of  every- 
ly  life. 

Mr.  Vesey  Fitzgerald,  B.A.,  Barrister- at -Law,  whose  name 
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will  be  familiar  to  readers  of  the  Law  Magazine  and  Review^  and 
who  has  made  himself  a  position  as  an  authority  on  Sanitary 
Law,  publishes  in  a  most  portable  form  a  small  volume  of  Notes 
of  Statutes  and  Legal  Decisions  affecting  the  Public  Health  Act,  1875, 
from  1875  to  1878  inclusive  (Longmans,  1879).  Those  who 
possess  Mr.  Vesey  Fitzgerald's  Edition  of  the  Act  of  1875  will 
not  fail  to  procure  this  useful,  we  might  say,  indispensable 
sequel. 

Mr.  H.  H.  Walker,  of  the  Judgment  Department,  Exchequer 
Division,  is  from  his  official  status  eminently  well  qualified  to 
deal  with  the  subject  which  he  undertakes  to  illustrate  in  his 
Practice  on  Signing  judgment  in  the  High  Court  of  justice  (Stevens 
&  Sons,  1879).  The  last  thirty  pages  of  his  book  are  devoted 
to  Forms.  We  cannot  say  that  \ye  like  the  formula  "J.  Lindley," 
and  "J.  Blackburn,"  which  Mr.  Walker  employs  instead  of  the 
usual  "  Lindley,  J.**  and  **  Blackburn,  J."  There  is  no  saving  of 
space,  while  there  is  the  obvious  inconvenience  of  the  apparent 
introduction  of  the  initial  of  a  Christian  name. 

Mr.  Wyatt  Hart  and  Mr.  E.  Eiloart,  Barristers- at- Law,  have 

devoted   themselves  to  the  extraction  from  recent  Judgnients 

of   the   Rtdes    now   obtaining   in    the    High   Court   of    Justice 

relating  to  the  Law  of   Discovery  and  Inspection  (W.  Maxwell  & 

Son,  1879).    Wherever  the  Rules  thus  formulated  have  appeared 

to  require  comment,  this  has  been  added  beneath  the  text  by 

the  editors,  who  deserve  praise  for  the  care  which  they,  have 

bestowed  on  a  work  which  they  have  yet  brought  within  pocket 

dimensions. 

Mr.  G.  Manly  Wetherfield's   Concise   View  of  Liquidations  and 
Compositions  (Longmans,  1878)  has  reached  a  second  edition,  in 
which  he  has  included  a  Precedent  of  a  Solicitor's  Bill  of  Costs 
under  sec.  126  of  the  Bankruptcy  Act,  1869. 

^rom   the   Delegates  of  the   University   Press,   Oxford,  we 

receive  a  new  instalment  of  the  Select  Titles  from  the  Digest,  edited 

I  ^y  Professor   Holland   and   Mr.   Shadwell   (Part   IV.,   No,  i. 

'  Oxford,  Clarendon  Press,  1878).    The  present  issue  contains  the 

nj'st  Portion  of  those  Titles  which  deal  with  the  Law  of  Obliga- 

Uons,  and  extends  as  far  as  xlv.  i,  ^'  De  Verborum  Obligationibus" 

"^.virig  on  a  previous  occasion  indicated  the  points  on  which 

^^   differ  from   the  judgment  of  the   learned  editors  in  their 

present  recension,  we  need  only  say  that  in  all  other  respects 


work  has  our  hearty  commendation,  at 
f  known   in   these  days  of  increased   ; 


A  Minute  Digest  of  Important  Decisions  of  ti 
,  1877-8  {Law  Times  Office},  we  have  the  ( 
or  towards  the  embodying,  in  a  handy  fori 
af  many  important  points  decided  on  Appeal 
and  August,  1878.  It  would  have  been  r 
le  whole  had  the  "  Minute  Digest "  ei 
il  Cases,  instead  of  only  a  selection,  and 
cited,  we  should  have  preferred  to  find 
ral  V.  Floyer  "  under  A,  and  "  The  Frart 
■  than  under  T,  where  they  actually  appe; 

,  E.  Preston  publishes  the  "Third  Tt 
itned  Monty,  a  Handy  Book  for  Heirs-at-L 
Allen,  and  Reeves  and  Turner,  1878), 
curious,  and  some  rather  startling,  facts 
limed  Property. 
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Of  recent  years  considerable  interest  has  been  excited  with 
reference  to  ancient  records,  both  public  and  private.  It  is  to  be 
feared,  however,  that  much  valuable  matter  has  from  neglect 
been  allowed  to  perish.  On  a  recent  appointment  to  the  office 
of  Sheriff  Clerk  of  the  County  of  Renfrew,  the  new  incumbent, 
Mr.  W.  Hector,  described  the  County  Record  Room  as  •*  a 
place  in  confusion ;  the  floor  strewed  with  heaps  of.  disarranged 
papers,  which,  with  others  in  closed  presses,  were  covered  with 
dust,  and  in  a  state  of  decay  from  damp  and  want  of  ventila- 
tion." Mr.  Hector,  with  praiseworthy  enterprise  and  industry, 
has  succeeded  in  rescuing  many  important  writings  from  oblivion, 
and  has  arranged  them  as  far  back  as  the  middle  of  the 
seventeenth  century.  In  1876,  Mr.  Hector  published  a  volume 
of**  Selections  from  the  Judicial  Records  of  Renfrewshire,*'  and 
he  has  since  added  another  volume,  including  many  foe- 
similes  of  ancient  writings.  Much  of  the  matter  thus  recovered 
is  of  general  interest  to  the  legal  student,  as  well  as  the 
genealogist  and  antiquary.  We  select  a  few  specimens,  illus- 
trating judicial  procedure  in  Scotland  in  the  seventeenth  century. 
In  1694,  ^  nierchant  in  Paisley  was  convicted  of  the  crime  of 
wife-beating.  The  Libel,  or  Indictment,  is  such  a  curiosity  of 
its  kind  that  we  are  induced  to  give  an  extract  in  a  somewhat 
modernised  form.  It  sets  forth  that  the  accused,  "  in  contempt 
of  the  laws  of  this  kingdom  and  the  perpetual  practice  thereof, 
and  casting  off  all  fear  of  God,  dread,  or  regard  of  said  laws, 
most  unchristianly  and  inhumanly  did  fall  upon  the  person  of 
his  spouse,  and  with  his  fists  gave  her  many  blue  strokes,  and 
did  ding  (knock)  her  to  the  ground,  and  drag  her  alongst  the 
same,  and,  not  being  satisfied  therewith,  he  did  proceed  to  a 
higher  degree  of  inhumanity  and  unnaturality — to  wit,  he  did 
thrust  and  ding  (knock)  her  forth  of  his  house  door,  over  a  high 
stone,  in  falling  over  of  which  she  was  most  dangerously  hurt, 
blooded,  and  bruised,  and  by  all  which  violence  he  exceeded  the  due 
fnoderation  of  correction  towards  his  said  spouse^  and  has  most  uncivilly 
gone  beyond  the  bounds  thereof,  thereby  transgressing  the  laws,  and 
has  incurred  the  pains  thereof."  Renfrewshire  and  the  ancient 
town  of  Paisley  were  famous  for  swarms  of  witches,  and,  acc;ord- 
ingly,  for  their  prosecution.     On  8th  April,  1692,  a  criminal  case 
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reported  against  certain  persons  who  had  defamed  others  by 
ating  they  were  in  use  to  "drink  the  health  of  the  Devil.''  The 
idicial  Records  of  Renfrewshire  give  evidence  of  the  extreme 
!vertty  of  the  laws  against  vagrancy.  In  1700,  a  poorwanderer 
as  ordered  to  be  tied  to  a  pillar  on  the  prison  stair  of  Paisley 
nd  burned  in  the  face  with  a  burning  iron,  then  to  be  taken 
1  certain  points  in  the  town  and  whipped,  and  thereafter  to  be 
inished  the  shire,  and  not  to  return  thereto  uudtr  the  pain  of  death. 
he  Game  Laws  were  most  stringent  at  this  period,  and  their 
dministration  very  severe.  The  whole  of  the  inhabitants  of  a 
arish  were  brought  up  on  one  occasion  and  made  to  purge 
lemselves  on  oath  of  contravention  of  the  Game  Laws.  In 
?i6,  fifty-four  tenant-farmers  of  one  parish,  and  fifty-two  from 
nother,  were  thus  called  on  to  justify  themselves  on  oath, 
hose  who  refused  to  swear  were  convicted ;  those  who  admitted 
;i  oath,  to  any  extent,  shared  the  same  fate,  but  those  who 
vore  in  the  negative  escaped.  The  admissions  are  sometimes  of 
range  import,  such  as  "  Confessed  to  shooting  a  duke  {iic)  and 
rake,  a  hare  and  two  doves,  a  woodcock,  a  small  teal ;  shot 

dove,  but  does  not  know  whether  he  killed."  The  Renfrew- 
lire  Records  show  how  limited  was  the  extent  of  the  franchise 
1  olden  days.  In  1748  the  Freeholders  in  the  large  county  of 
.enfrew  numbered  only  39,  but  at  the  passing  of  the  Reform  Act 
r  1833  they  had  increased  to  132.     In   1874  they  amounted  to 

.839- 

In  the  varied  enumeration  of  prosecution  for  crimes  there  is 
iported  one  in  1721,  for  murder — of  a  horse.  The  major  proposi- 
on  of  the  indictment  is  as  follows:  "  That  where  any  person 
3th  wilfully  and  of  set  purpose  stick,  butt,  or  stabb  ane  other 
Brson's  horse,  without  the  owner's  consent,  with  ane  knife, 
vord,  or  other  invasive  weapon,  especially  where  the  wound 
iven  thereby  proveth  mortall,  and  the  horse  dyeth  within  a 
ttle  time  thereafter,  the  actor  becometh  guilty  of  the  murder  of 
le  said  horse,  and  is  liable  in  condign  punishment  in  his  person 
id  goods,  being  ane  crime  of  ane  high  nature."  The  minor 
roposition  in  this  logical  document  is  worthy  of  its  major, 
;tting  forth  the  particulars  of  the  murder,  even  to  the  accused 
living  been  seen  "dighting  the  foresaid  knife." 

We  will  only  give  one  other  instance  of  the  curiosities  of 
heriffs  justice  in  Scotland  in  former  times.  In  1685,  a  party, 
ith  concurrence  of  the  Procurator-Fiscal,  charged  two  men  with 
J  assault  before  the  Sheriff.  The  Sheriff  found  the  assault  the 
aly  charge   not  proved,  but  nevertheless  he  convicted  not  only 
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the  accused  parties  but  the  complainer  himself,  as  all  three 
guilty  of  a  breach  of  the  peace  (not  charged),  and  imposed  upon 
each  of  them  a  heavy  fine,  ordering  that  they  should  remain  in 
prison  until  the  fines  were  paid. 

* 

*  * 

The  well-known  and  highly-esteemed  American  jurist,  Mr. 
W.  Beach  Lawrence,  sends  us  an  interesting  and  judicially 
impartial  paper  on  the  International  Obligations  of  the  United 
States,  reprinted  from  the  **  North  American  Review,"  July — 
August,  1878.  These  Obligations  are  regarded  chiefly  from  the 
point  of  view  of  neutrality,  and  Mr.  Lawrence  deals  with 
various  questions  of  lively  interest  in  Public  International  Law, 
such  as  the  Declaration  of  Paris,  the  Three  Rules  of  Washing- 
ton, the  Captures  of  British  Vessels  effected  during  the  War  of 
Secession,  and  the,  at  one  time,  threatening  question  of  the 
Cimbria.  Mr.  Beach  Lawrence  indicates  that  he  shares 
generally  the  views  of  Sir  Travers  Twiss  in  regard  to  the  powers 
left  to  the  signataries  of  the  Declaration  which  abolished  **  La 
Course."  He  points  out  how  entirely  the  doctrine  of  **  con- 
tinuous voyages**  is  opposed  to  the  termsof  that  Declaration,  as 
well  as  to  the  previous  Treaty  obligations,  and  the  contention 
and  practice  of  the  United  States.  With  regard  to  the  vessels 
which  entered  U.S.A.  ports  under  the  German  flag,  with 
officers  and  men  destined,  it  was  averred,  for  Russian  cruisers, 
to  be  purchased  and  fitted  out  in  the  United  States,  we  may 
do  well  to  bear  in  mind  Mr.  Beach  Lawrence's  just  observation 
that  "  Neutrality  ex  vi  termini  implies  belligerency ;  and  a  breach 
of  neutrality  can  only  occur  with  regard  to  a  matter  arising 
during  a  war.'* 

*  * 

We  are  glad  to  observe  that  the  necessity  for  taking  steps  for 
the  preservation  of  our  old  Parish  Registers  has  not  escaped  the 
notice  of  perhaps  the  most  important  of  provincial  Law  Societies. 
The  Committee  of  the  Incorporated  Law  Society  of  Liverpool, 
in  their  Report,  presented  to  the  fifty-first  annual  general 
meeting  of  the  Society  on  the  6th  November  last,  call  special 
attention  to  the  **  Preservation  of  Parochial  Registers  and 
Ecclesiastical  Documents,"  and  announce  that  they**  supported 
Mr.  Whitwell's  motion  in  the  House  of  Commons  for  a  Select 
Committee  to  inquire  into  this  subject,  which  is  one  of  consider- 
able moment  to  the  profession  and  their  clients.**  Solicitors, 
much   more  frequently  than   barristers,  are  brought  by  their 
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ofessional  avocations  into  actual  contact  with  the  original 
igisters,  and  thus  acquire  a  personal  knowledge  of  that 
struction,  mutilation,  and  interpolation  so  graphically  de- 
ribed  by  Mr.  Taswe  11 -Lang mead  in  our  number  for  May  last. 
is  to  be  hoped  that  other  Provincial  Law  Societies,  and  also  the 
corporated  Law  Society  of  the  United  Kingdom,  will  follow 
E  good  example  set  by  their  Liverpool  confreres;  and  that  in  the 
w  Session  of  Parliament  the  legal  members  of  both  branches 
the  profession  will  heartily  support  Mr.  Whitwell's  motion  for 
Select  Committee,  should  that  gentleman  again  bring  it 
'ward,   as  we  trust   he  will,  or,  in  default,  themselves  call 

5  attention  of  the  House  to  this  important  and  urgent  subject. 


The  International  Literary  Congress,  held  in  Paris  in  June 
;t,  under  the  auspices  of  the  "  Soci^t^  des  Gens  de  Lettres  de 
ance,"  and  under  the  Presidency  of  Victor  Hugo  and  Edmond 
lout,  has  had  for  its  first  practical  result  the  foundation  of  an 
ternational  Literary  Association.  With  the  general  object  of 
s  Association,  viz.,  the  International  Protection  of  the  Rights 
Authors,  we  have  every  sympathy.  With  its  desire  to  pro- 
re  the  Amendment  of  the  National  Copyright  Laws  of  the 
?eral  countries  of  the  civilised  world,  so  as  to  secure  to  authors 
:ir  just  rights,  we  must  needs  also  heartily  sympathise.     But 

must  take  exception,  in  limine,  to  the  extreme  views  with 
lich  the  Association  has  quite  unnecessarily,  and  therefore, 
our  mind,  wrongly,  identified  itself.     There  was  no  necessity 

the  Association  to  commit  itself  to  the  speculative  view  that 
pyright  is  antecedent  to  Law,  and  not  created  by  it  (Le 
oit  de  I'auteur  sur  son  ceuvre  constitue,  non  une  concession 

la  loi,  mais  une  des  formes  de  la  propri6t^,  que  le  L^gJslateur 
it  garantir),  when,  according  to  the  Juridical  Doctrine  ot 
ist  of  the  countries  represented  in  the  body  of  the  Association, 
!  reverse  is  the  doctrine  of  the  Courts.  We  fear  that  this  will 
pede  the  prospect  of  utility  to  a  really  good  cause  which  the 
sociation  would  otherwise  have  before  it.  And  along  with 
r  objection  to  the  adoption,  as  a  basis  of  action,  of  the  theory 
it  Copyright  is  antecedent  to  Law  and  not  created  by  it,  we 
St  mention  another  objection,  viz.,  to  the  adoption,  also  as  a 
iis  of  action,  of  the  theory  of  the  perpetuity  of  Copyright, 
is  is  contrary  to  the  existing  Legislations  of,  we  believe,  every 
ropean  country,  and  we  think  places  the  Association  in  a 
iition  of  needless  antagonism.     We  shall  be  curious  to  see 
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how  these  doctrines  are  received  in  this  country  when  the 
Congress,  proj>osed  to  be  held  by  the  Association,  meets  in 
London  in  June  next.  We  observe  that  the  Association  appears 
to  have  some  idea  that  it  may  become  the  recognised  translating 
body  of  the  World.  This  is  a  considerable  ambition.  Whether 
authors  and  publishers  will  be  satisfied  to  hand  over  the  right 
of  translation  to  the  International  Association  is  a  question 
which  time  alone  can  solve.  Meanwhile,  the  first  number  of 
its  **  Bulletin  *'  (for  which  we  are  indebted  to  the  courtesy  of 
Mr.  Blanchard  Jerrold,  the  Correspondent  in  England  of  the 
International  Literary  Association)  is  well  deserving  of  careful 

perusal. 

* 

The  urgent  necessity  for  amendment  of  the  Bankruptcy  Laws 
is  shown  by  the  following  memorial  which  has  been  forwarded 
by  the  leading  bankers  and  merchants  of  the  City  of  London  to 
the  Earl  of  Beaconsfield  : — 

"  The  Memorial  of  the  undersigned  Bankers  and  Merchants 

of  the  City  of  London 

"  Sheweth, — That  your  memorialists  are,  and  have  been  for 
many  years,  largely  engaged  in  banking  and  commerce,  and 
by  reason  of  the  extent  and  character  of  their  transactions, 
have  had  ample  means  of  observing  the  effect  of  the  Bank- 
ruptcy Act  of  1869,  both  as  regards  creditors  and  debtors ; 
and  your  memorialists  have  to  represent  to  your  Lordship 
and  the  Government  of  which  you  are  the  head,  that  the 
experience  of  every  year  adds  largely  to  the  body  of  disastrous 
effects,  which  show  that  the  speedy  amendment  of  the  Act  of 
1869  has  become  one  of  the  most  urgent  necessities  of  the  time, 
both  in  the  interest  of  the  mercantile  class,  and  for  the  main- 
tenance of  that  high  tone  of  commercial  morals  and  honour  for 
which  this  country  has  been  distinguished.  The  defects  of  the 
present  Bankruptcy  Law  may  be  shortly  stated  as  follows  : — i. 
It  affords  new  and  vicious  facilities  to  insolvent  persons  to 
escape  from  the  reasonable  control  and  supervision  of  their 
creditors,  by  private  arrangements  wholly  beyond  the  juris- 
diction of  any  public  court  or  judge.  And  by  reason  of  these 
facilities  it  is  the  fact  that  every  year  there  is  an  increasing 
number  of  cases  in  which  the  grievous  and  dangerous  scandal  is 
exhibited  of  men  failing  for  vast  liabilities  and  finding  it  easy,  in 
consequence  of  the  defects  of  the  present  law,  to  get  their  speedy 
discharge  by  the  payment  of  no  dividend,  or  a  dividend  of  some 
small  fraction  of  a  pound,  or  even  shilling,  and  without  being 
subjected  to  any  efficient  investigation  of  their  affairs,  or  of  the 
conduct  and  proceedings  which  have  led  to  their  insolvency. 
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That  the  present  law  is  rendered  practically  nugatory,  by 
aving  to  those  who  have  already  incurred  losses  the  investiga- 
DO  of  the  bankrupt's  affairs;  and  has  laid  upon  them  the 
^ligation  of  exposing  the  misconduct  of  bankrupts,  which, 
.  the  plain  interests  of  public  morality  and  commercial  policy, 
lould  be  dealt  with  not  as  a  private  matter,  but  by  a  public 
)urt  and  judge.  Experience  has  amply  proved  that  rehance 
1  creditors  to  perform  these  onerous  and  costly  functions  is 
itirely  futile.  The  Bankruptcy  Act  of  1861  did  contain  in 
lause  159  provisions  for  the  interference  and  action  of  the 
ourt  in  all  cases  of  misconduct  on  the  part  of  the  bankrupt, 
ith  a  view  to  his  exposure  and  punishment ;  but  in  consequence 

■  the  failure  of  legislation  to  provide  an  efficient  court  and 
dge,  these  most  salutary  provisions  were  never  enforced.  3. 
hat  owing  to   the  rapid  growth  and    increasing  complexities 

■  modern  business,  as  carried  on  by  private  partnerships  and 
int  stock  companies,  limited  and  unlimited,  Enghsh  and 
■reign,  it  has  become  perfectly  clear  that  until  there  is 
itablished  a  Court  of  Bankruptcy  under  the  presidency  of  a 
idge  distinguished  as  a  mercantile  lawyer,  and  free  to  give  his 
hole  time  and  attention  to  the  administration  of  his  court,  it  is 
ipossible  that  insolvent  debtors  can  be  adequately  dealt  with 
yr  means  of  public  judicial  process,  and  the  estates  apper- 
.ining  to  them  expeditiously  and  economically  distributed, 
he  same  remark  is  applicable  to  the  winding-up  of  joint-stock 
impanies— a  branch  of  insolvent  business  of  increasing  extent, 
id  unfortunately  of  increasing  notoriety  for  scandals  and 
ilures  of  justice.     Your  memorialists  desire  to  represent  that, 

their  opinion,  great  pubhc  advantage  would  arise  by  the 
isignment  to  the  efficient  court  and  judge — which  they  respect- 
Ily  but  earnestly  recommend — not  only  of  the  insolvency 
isiness  arising  from  the  failure  of  private  persons  and  firms, 
jt  also  arising  from  the  failure  of  joint-stock  companies,  as 
ell  as  from  tne  estates  of  deceased  insolvent  debtors.  Your 
emorialists  are  sensible  that  your  Lordship's  Government, 
ipresented  by  the  Lord  Chancellor  and  the  Attorney- General, 
,d,  in  the  last  three  Sessions  of  1876,  1877,  and  1878,  present  to 
arliament  Bills  for  the  Amendment  of  the  present  Bankruptcy 
aw.  These  Bills  were  from  various  causes  prevented  from 
^coming  law  ;  and  your  memorialists  now  respectfully,  but 
:ry  earnestly,  urge  upon  your  Lordship  that  the  Bill  of  1878 — 
ith  such  additions  as  may  be  necessary  to  cure  effectually  the 
jfects  set  forth  in  this  memorial— be  reintroduced  at  an  early 
;riod  of  the  coming  Session,  and  that  the  passage  of  the  Bill 
:  made  a  leading  Government  question." 
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I.— ON  THE   TREATY-MAKING    POWER   OF   THE 
CROWN  :  "  LE  PARLEMENT  BELGE." 

A  QUESTION  of  no  ordinary  interest  to  Jurists,  and 
-^^  of  the  gravest  importance  to  the  Prerogative  of  the 
British  Crown,  has  recently  been  raised  in  the  High  Court 
of  Admiralty  of  England,  and  has  been  decided  by  the 
learned  judge  of  that  Court  upon  considerations  of  Muni- 
cipal Law,  in  a  matter  in  which  it  has  been  hitherto 
supposed  that  the  ratio  decidendi  was  to  be  sought  for 
exclusively  in  the  cardinal  principle  of  International  Law, 
embodied  in  the  maxim  ''  Pacta  sunt  Servanda."  It  is 
fortunate,  on  this  occasion,  that  the  chair  of  Lord  Stowell 
is  occupied  by  a  Jurist,  of  whose  familiarity  with  intricate 
questions  of  International  Law  no  doubt  can  be  entertained. 
His  decision,  however,  in  the  present  case,  has  been  in- 
fluenced, according  to  his  own  declaration,  by  a  peculiar 
interpretation  of  an  Act  of  Parliament,  which  does  not 
seem  to  have  ever  suggested  itself  to  his  learned  prede- 
cessor. Dr.  Lushington,  whose  respect  for  Constitutional 
Law  was  so  profound,  that  it  might  be  said  to  have  amounted 
almost  to  a  superstition.  Dr.  Lushington,  nevertheless,  on 
more  than  one  occasion,  within  the  personal  experience 
of  the  writer,  under  circumstances  of  almost  identical 
character  with  those  of  the  present  case,  refused  to  allow 
process  to  issue  from  the  Admiralty  Court,  and  summarily 
disposed  of  the  application  in  the  negative,  in  deference 
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to  the  immunity  from  civil  process  of  the  Belgian  mail 
packets,  as  Crown  vessels.  A  blot,  however,  according  to 
the  old  adage,  is  not  a  blot  until  it  has  been  hit,  and  the 
present  learned  judge  of  the  High  Court  of  Admiralty  has 
observed,  in  the  course  of  his  judgment,  as  reported  very 
fully  in  the  Shipping  and  Mercantile  Gazette  of  Monday, 
March  17th,  1879,  that  the  case,  as  presented  to  him  on 
argument,  was  a  case  prima  impressionis,  and  which  was  to 
be  decided  upon  general  principles  of  analogous  law,  rather 
than  after  any  direct  precedent. 

The  case,  as  reported  in  the  above  Gazette,  was  of  this 
nature :  The  owners  of  the  British  steamtug  Daring  had 
served  a  writ  on  board  the  Belgian  steamship  Le  P,arlemmt 
Beige,  under  which  they  claimed  the  sum  of  ]f3,500  for 
damages  arising  out  of  a  collision,  which  had  occurred 
between  the  steamtug  and  the  steamship,  off  Dover,  on 
February  14th,  1879.  In  deference  to  the  writ,  an  appear- 
ance was  given  on  behalf  of  the  Belgian  steamship,  but 
the  agent  who  appeared  for  the  steamship  seems  to  have 
taken  no  further  steps  in  the  matter,  and  the  plaintiff  was 
allowed  to  proceed  by  default,  according  to  the  practice  of 
the  Admiralty  Court.  In  due  time,  after  the  usual  defeults, 
the  plaintiffs  gave  notice  in  the  Admiralty  Registry  that  they 
would  apply  to  the  Court  for  judgment  against  the  steamship, 
and  for  a  warrant  to  arrest  her.  This  proceeding  would  have 
been  in  strict  accordance  with  the  practice  of  the  Admiralty 
Court,  the  suit  of  the  plaintiffs  being  in  the  nature  of  an 
actio  in  rem,  a  proceeding  unknown  to  the  Common  Law 
of  England,  but  well  known  to  the  Civil  Law,  which  is 
the  foundation  of  the  Admiralty  procedure.  The  arrest 
of  the  ship  would  have  been  followed  in  due  time  by  its 
sale  under  an  order  of  the  Court,  and  by  the  payment  of 
the  plaintiff's  damages  out  of  the  proceeds  of  the  sale. 

Under  these  circumstances  the  learned  Judge  of  the 
Admiralty  Court,  having  satisfied  himself  by  an  examination 
of  the  papers,  that  the  arrest  of  the  ship  and  the  judsnMut 
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prayed  might  affect  the  Prerogative  of  the  British  Crown 
(we  quote  from  the  same  Gazette),  and  its  relations  with  a 
foreign  State,  directed  a  communication  to  be  made  to  the 
proper  officer  of  the  Crown,  in  case  the  Crown  should  think 
fit  to  direct  cause  to  be  shown  against  the  prayer  of  the 
plaintilTs.  The  Attorney-General  accordingly  appeared  on 
behalf  of  the  Crown,  and  filed  what  was  called  an  informa- 
tion and  protest,  a  document  of  a  somewhat  anomalous 
character,  but  which  served  the  purpose  of  bringing  formally 
to  the  judicial  cognisance  of  the  Court  two  capital  facts : 
first,  that  the  Belgian  steamship  was  a  public  vessel  of  the 
Belgian  Government,  sailing  under  the  pennon  of  the  King 
of  the  Belgians,  and  under  the  command  of  an  officer  of  the 
Royal  Belgian  Navy  holding  a  commission  from  the  King 
of  the  Belgians  and  in  the  pay  of  his  Government ;  and, 
secondly,  that  at  the  time  of  the  collision  the  said  steam- 
ship was  employed,  as  a  Belgian  mail  packet,  in  conveying 
the  public  mails  from  Ostend  to  Dover,  in  accordance  with 
the  provisions  of  a  Convention  concluded  between  Her 
Majesty  and  the  King  of  the  Belgians,  under  which  the 
Belgian  mail  packets  are  entitled  within  British  ports  to  be 
considered  and  treated  as  vessels  of  war.  The  document 
concluded  with  a  protest  on  behalf  of  the  Attorney-General 
"  that  the  Admiralty  Court  had  no  jurisdiction  to  entertain 
the  suit,  and  that  the  plaintiff  could  not  prosecute  the  same 
therein." 

The  learned  Judge  of  the  Admiralty  Court,  at  the  com- 
mencement of  his  judgment,  expressed  his  opinion  that  two 
questions  were  raised  by  the  Attorney-Generars  protest, 
one  being  a  question  of  International  Law,  and  the  other  a 
question  of  Constitutional  Law ;  the  first  resting  on  the 
general  ground  that  the  steamship  was  the  property  of  the 
King  of  the  Belgians  and  was  at  the  time  of  the  collision 
under  his  control  and  in  his  employment  as  reigning 
Sovereign  of  the  State  of  Belgium,  the  other  resting  on  the 
special  ground  of  a  Postal  Convention  between  the  two 
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vns,  under  which  Her  Majesty  the  Queen  had  agreed 
the  King  of  the  Belgians  to  place  the  Belgian  mail 
;ets  in  the  category  of  public  ships  of  war.  Both  of 
i  questions  the  learned  Judge  admitted  to  be  questions 
eat  moment,  which  deserved  to  be  treated  separately, 
)ugh  they  could  not  be  kept  quite  distinct,  and  he 
led  to  consider  in  the  first  place  the  general  question 
le  immunity  of  the  Belgian  steamship  from  the  civil 
ess  of  the  Admiralty  Court,  as  being  the  property  o( 
Crown  of  'Belgium,  carrying  the  royal  pennon,  and 
;red  by  commissioned  officers  of  the  Royal  Belgian 
'.  We  do  not  propose  to  follow  the  learned  Judge 
igh  his  argument  on  this  part  of  the  case,  for  our  object 
it  to  criticise  in  a  controversial  spirit  his  particular 
ion  of  the  case  of  Le  Parlement  Beige,  but  to  deal  from 
istical  point  of  view  with  a  great  principle  involved  in 
scisioD,  which  goes  to  the  root  of  the  jurisdiction  of 
,dmiralty  Court,  and  incidentally  involves  a  breach  of 
z  faith  towards  a  friendly  Nation.  This  observation 
ss  to  the  second  part  of  the  learned  Judge's  argument, 
1  deals  with  the  privilege,  secured  by  Treaty  to  the 
an  mail-packets,  of  being  considered  and  treated  in  ah 
ih  ports  as  vessels  of  war. 

nay  be  convenient  at  the  outset  of  our  observations 
nsider  the  language  of  the  Convention  between  the 
^rowns  of  February  17th,  1876,  of  which  the  Sixth 
,e  provides  as  follows : — 

he  packets  employed  for  the  conveyance  of  the  cor- 
idence  between  Ostend  and  Dover  shall  be  steamboats 
Hcient  power  and  size  for  the  service,  in  which  they  are 

employed.  They  shall  be  vessels  belonging  to  the 
nment,  or  freighted  by  order  of  the  Government, 
liese  vessels  shall  be  considered  and  treated  in  the  piort  of 
■,  and  in  all  other  British  ports  at  which  they  may 
intally  touch,  oj  vtisels  of  war,  and  be  there  entitled  to  ail 
onours  and  privileges,  which  the  interest  and  importance 

service  in  which  they  are  employed  demand. 
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"  They  shall  be  exempted  in  those  ports,  as  well  on  their 
entrance  as  on  their  departure,  from  all  tonnage,  navigation 
and  port  dues,  excepting,  however,  the  vessels  freighted  by 
order  of  the  Government,  which  must  pay  such  dues  in  those 
ports,  where  they  are  levied  on  behalf  of  corporations,  private 
companies,  or  private  individuals. 

"  They  shall  not  be  diverted  from  their  especial  duty — that  is 
to  say,  the  conveyance  of  the  mails — ^by  any  authority  whatever, 
or  be  liable  to  seizure,  detention,  embargo,  or  arret  de  prince" 

It  deserves  to  be  observed,  by  the  way,  that  this  Con- 
vention between  the  two  Crowns  is  stated  in  the  Preamble 
to  be  intended  to  form  a  sequel  to  the  General  Postal 
Treaty  concluded  at  Berne,  in  Switzerland,  on  the  gth  of 
October,  1874.  It  thus  forms  indirectly  part  of  a  great 
European  arrangement,  to  which  the  Crown  of  Great 
Britain  is  a  party ;  and  the  arrest  of  the  Belgian  steam- 
packet  under  civil  process  from  the  High  Court  of  Admiralty 
of  England,  if  the  Court  should  decree  such  a  warrant  to 
issue,  would  not  merely  involve  a  breach  of  faith  on  the 
part  of  the  British  Crown  towards  a  friendly  Government, 
but  would  lay  the  axe  to  the  root  of  a  great  International 
Compact  in  a  manner,  which  would  be  pessimi  exempli  to  the 
other  States,  which  are  parties  to  that  Compact. 

We  will  now  proceed  to  consider  the  argument  of  the 
learned  Judge  in  its  bearings  on  the  provisions  of  the  Postal 
Convention.  "  The  collision,"  he  said,  and  we  quote  as 
before  from  the  Shipping  and  Mercantile  Gazette^  "  took  place 
on  this  occasion  in  Dover  harbour,  that  is,  within  the  body 
of  an  English  county,  and  therefore  previously  to  the  year 
1840  the  Admiralty  Court  would  have  had  no  jurisdiction 
in  the  matter,  but  by  the  joint  operation  of  the  Statutes 
3  &  4  Vict.,  ch.  65,  and  24  Vict.,  ch.  10,  that  Court  was 
given  a  jurisdiction  both  in  rem  and  in  personam,  in  cases 
where  the  collision  happened  in  a  harbour,  as  well  as  upon 
the  open  seas.  It  follows  thereupon  that  the  plaintiffs  in  this 
suit  have  a  statutable  right  of  action  against  the  Parlement 
BelgCf  unless  that  vessel  be  of  that  privileged  class,  which 
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ot  amenable  to  a  Court  of  Law."  The  learned  Judge 
proceeded  to  consider  whether  the  Belgian  mail  packet 
intitled,  under  the  general  rule  of  international  comity, 
:  exempted  from  the  jurisdiction  of  the  Admiralty 
t  as  a  public  ship  of  war,  and  he  decided  this  question 
le  negative,  having  in  evidence  before  him  that  the 
ail  mail  packet  was  habitually  employed  in  conveying 
angers  and  their  baggage,  and  a  certain  class  of  goods, 
sen  Dover  and  Ostend.  This  consideration,  however, 
i  not  affect  any  Treaty-right  of  the  Belgian  mail 
:ts,  seeing  that  by  Article  X.  of  the  Postal  Convention 
provided  as  follows  : — 

he  mail  packets  shall  be  at  liberty  to  take  on  board  or 
it  Dover,  as  well  as  at  other  British  ports  where  they  may 
liged  to  put  in,  any  passengers,  of  whatever  nation  they 
je,  with  their  wearing  apparel  and  luggage,  and  also  with 
horses  and  carriages,  on  condition  that  the  captains  of  the 
packets  shall  conform  to  the  regulations  of  the  United 
3om  concerning  the  arrival  and  departure  of  travellers. 
shall  be  prohibited  from  conveying  goods  or  merchandise 
light  with  the  exception,  however,  of  postal  packets  and 
parcels,  the  weight  of  which  shall  be  limited  by  mutual 
menl  between  the  two  offices." 

1  the  present  occasion  we  believe  that  no  question  of 
forfeiture  of  treaty-privilege  was  raised  against  the 
an  mail-packet  on  the  ground  of  her  carrying  goods 
lerchandise  in  contravention  of  the  Treaty.  The 
nent  of  the  Court  proceeded  upon  pure  considerations  of 
cipal  Law,  namely,  that  the  Court  was  bound  to  exer- 
ts jurisdiction  under  certain  provisions  of  the  Statute 
of  the  Realm,  and  that,  as  a  right  of  action  against  the 
ian  mail-packet  had  been  given  to  the  plaintiffs  by  the 
3rity  of  Parliament,  their  right,  as  British  subjects, 
1  not  be  affected  by  any  Treaty  between  Her  Majesty 
Jueen  and  the  King  of  the  Belgians,  unless  that  Treaty 
■eceived  the  sanction  of  the  British  legislature.  So 
1  stress  does  the  learned  Judge  seem  to  have  laid  upon 
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the  circumstance  that  the  plaintiffs  on  this  occasion  were 
British  subjects,  that  we  should  hesitate  to  infer  that  he 
would  hold  himself  bound  to  regulate  his  administration  of 
the  Law  Maritime,  in  the  case  of  foreign  plaintiffs,  by 
similar  considerations  of  Constitutional  Law.  Upon  the 
view,  however,  which  we  have  ventured  to  form  of  the 
beneficial  character  of  the  recent  Statute  Law  of  the  Realm, 
we  should  feel  constrained  to  contend  that  a  foreign  subject, 
under  analogous  circumstances,  would  be  as  much  entitled 
as  a  British  subject  to  the  aid  of  the  civil  process  of  the 
English  Admiralty  Court  against  the  Belgian  mail-packet. 
The  Admiralty  jurisdiction  is  an  international  jurisdiction 
in  its  origin.  It  is  true  that  the  exercise  of  the  process  of 
the  Admiralty  Court  may  be  controlled  by  the  Municipal 
Law  of  the  territory,  within  which  it  holds  its  sittings,  and 
it  is  probable  that  in  no  country,  where  the  Admiral  has 
been  allowed  to  set  up  his  tribunal,  has  his  jurisdiction  been 
more  jealously  restricted  by  the  Statute  Law  of  the  Realm, 
than  in  England.  We  do  not  find,  however,  in  the  Statutes 
cited  on  this  occasion  by  the  leafhed  Judge,  anything  which 
applies  to  the  case  of  a  British  subject  to  the  exclusion  of 
a  foreign  subject.  They  appear  to  be  enabling  Statutes  of 
a  general  character,  which  have  by  implication,  and  in  one 
instance  in  terms,  repealed  certain  Statutes  of  the  Realm  of 
England,  which  were  passed  expressly  for  the  purpose  of 
restraining  the  Admiralty  Court  from  exercising  its  juris- 
diction, according  to  the  Law  Maritime,  in  any  case  where 
a  collision  between  sea-going  vessels,  of  whatever  nation- 
ality, had  happened  in  tidal  waters,  if  those  waters  were 
within  the  limits  of  an  English  county. 

It  will  occur  at  once  to  a  foreign  jurist,  who  may  be  con- 
versant with  the  fact  that  the  High  Court  of  Admiralty  of 
England  has  been  accustomed  to  exercise  its  jurisdiction, 
according  to  the  Law  Maritime,  over  foreign  vessels,  which 
have  come  into  collision  with  British  vessels  in  Chinese  or 
Turkish  waters,  or  in  the  tidal  rivers  of  Germany  and 
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France— such,  for  instance,  as  the  Elbe  ajid  the  Garonne, 
— to  ask  himself  the  question,  how,  in  the.  case  of  a  colHsion 
happening  between  a  British  vessel  and  a  foreign  vessel  in 
Dover  harbour,  it  can  be  necessary  for  the  Judge  of  the 
High  Court  of  Admiralty  to  cite  an  Act  of  the  British  Par- 
liament as  giving  him  jurisdiction  in  such  a  case,  when  the 
proceedings  are  founded  on  the  same  Law  Maritime,  which 
is  administered  by  the  Court  without  any  authority  of  an 
Act  of  Parliament  in  the  case  of  a  collision  happening  in 
the  tidal  waters  of  a  foreign  State  ?  The  answer  to  this 
question  is  somewhat  far  to  seek,  and  it  requires  for  its 
clear  solution  an  intimate  knowledge  both  of  the  Statute 
Law  of  the  Realm  of  England  and  of  the  internecine  war 
long  waged  between  the  English  Common  Law  Courts, 
holding  their  sittings  in  Westminster  Hall,  and  the  High 
Court  of  Admiralty,  which  was  constrained  for  a  long  time  to 
hold  its  sittings  on  the  sea  shore,  between  high-water  mark 
and  low-water  mark,  or  upon  some  quay,  washed  on  either 
side  by  the  tidal  waters  of  the  River  Thames,  and  separated 
by  such  waters  from  the  main  land.  Further,  it  may 
almost  seem  incredible  to  a  foreign  jurist  that,  down 
to  the  year  1840,  if  the  Judge  of  the  High  Court  of 
Admiralty  of  England  had  ventured  to  permit  a  warrant  of 
arrest  to  issue  from  his  Registry  against  any  foreign  ship, 
which  had  come  into  collision  with  a  British  vessel  in  the 
tidal  waters  of  the  River  Thames,  he  would  have  been 
liable  to  a  prohibition  from  the  Court  of  King's  Bench,  and 
the  British  subject,  who  should  have  presumed  to  arrest 
the  foreign  ship  in  virtue  of  such  a  warrant,  would  have 
been  liable  to  an  action  on  the  case  on  the  part  of  the 
owner  of  the  foreign  ship,  and  would  have  been  mulcted  in 
double  damages  by  the  Courts  in  Westminster  Hall.  Under 
restraints  of  this  kind,  imposed  by  the  Statute  Law,  Lord 
Stowell  and  Dr.  Lushington  had  their  hands  fettered  from 
granting  any  redress  to  British  owners  of  ships  in  cases  of 
collision  happening  within  the  body  of  an  English  county. 
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It  was  reserved,  however,  for  Dr.  Lushington  to  live  to  see 
the  fetters  of  his  Court  struck  off  in  such  matters,  by  what 
may  be  appropriately  designated  "  the  Admiralty  Court 
Emancipation  Act."  We  allude  to  the  3  &  4  Vict.,  ch.  65, 
which  the  learned  judge  of  the  Admiralty  Court  has  cited 
as  one  of  the  Statutes  giving  him  jurisdiction  in  the  case  of 
Lc  Parlement  Beige. 

This  Statute  is  entitled,  "  An  Act  to  improve  the  practice 
and  extend  the  jurisdiction  of  the  High  Court  of  Admiralty 
of  England,"  and  after  reciting  in  its  preamble,  that  the 
jurisdiction  of  the  High  Court  of  Admiralty  of  England 
may  be  advantageously  extended  and  the  practice  thereof 
improved,  it  proceeds  to  enact,  in  Section  VL,  that 

"  The  High  Court  of  Admiralty  shall  have  jurisdiction  to 
decide  all  claims  and  demands  whatsoever  in  the  nature  of 
salvage  for  services  rendered  to,  or  damages  received  by,  any 
ship  or  sea-going  vessel,  or  in  the  nature  of  towage,  or  for 
necessaries  supplied  to  any  foreign  ship  or  sea-going  vessel,  and 
to  enforce  payment  thereof,  whether  such  vessel  may  have  been 
within  the  body  of  a  county  or  upon  the  high  seas  at  the  time 
when  the  services  were  rendered,  or  damage  received,  or 
necessaries  supplied,  in  respect  of  which  any  such  claim  is 
made.*' 

To  render  this  Act  of  Parliament  perfectly  intelligible  to 
a  foreign  jurist  it  becomes  necessary  to  review  briefly  the 
early  history  of  the  High  Court  of  Admiralty  of  England, 
which  is  a  Court  altogether  alien  in  its  origin  to  the 
Common  Law  of  England,  arid  of  which  the  procedure  is 
regulated  in  accordance  with  a  jurisprudence  altogether 
foreign  to  the  law  of  the  land.  The  jurisdiction  of  the 
Admiral's  Court  in  its  international  character  is  a  jurisdic- 
tion of  the  jus  gentium,  which  is  vested  in  the  sovereign 
power  of  every  independent  State,  whatever  be  the 
character  of  its  government,  and  in  whatever  department 
of  the  State  the  sovereignty  may  reside.  In  the  case  of 
England,  which  is  a  monarchical  State,  the  Admiralty 
Jurisdiction  is  a  Prerogative  of  the  Crown,  the  exercise 
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of  which  is  of  custom  committed  by  Letters  Patent  of 
the  Crown  to  a  Lord  High  Admiral,*  who  in  his  turn 
delegates  the  exercise  of  his  judicial  functions  to  a 
Lieutenant.  It  was  in  the  capacity  of  Lieutenant  of  the 
Lord  High  Admiral  that  Dr.  Lushington  administered  the 
Law  Maritime  against  foreign  vessels  in  matters  of  contract 
and  tort,  happening  on  the  high  seas  or  in  the  tida!  waters 
of  foreign  countries,  and  we  believe  that  we  do  not  err  in 
asserting  that  the  present  Judge  of  the  High  Court  of 
Admiralty  entered  upon  the  duties  of  his  office  in  the  like 
■character  of  Lieutenant  of  the  Lord  High  Admiral.  It  is 
immaterial  for  the  purposes  of  our  argument,  that  the 
office  of  Lord  High  Admiral  is  put  into  commission  at 
the  present  time.  It  has  also  happened  that  since  the 
succession  of  Sir  Robert  Phillimore  to  the  chair  of  Dr. 
Lushington,  the  High  Court  of  Admiralty  has  ceased  to  be 
an  isolated  Court,  and  has  been  constituted  by  Statute  a. 
member  of  a  system  of  Courts  termed  the  High  Court  of 
Justice  ;  but  this  alteration  in  its  municipal  relation  to  the 
other  Courts  of  Justice,  forming  that  statutory  system,  has 
not  worked  any  changes  in  its  jurisdiction  over  foreign 
vessels  further  than  as  regards  its  rules  of  proceduret  and 
matters  not  organic.  Its  international  right  to  enforce  its 
jurisdiction  against  foreign  vessels  in  matters  of  maritime 

•  So  necCMuy,  according  to  the  Law  of  Nitioni,  wu  the  office  of  Adminl 
considered  to  be  io  the  XVltb  century  in  order  to  give  legality  to  »a  act  of  pit 
major  on  the  High  Seas,  that  when  the  Low  Countriea  revolted  againet  tha 
Spanish  Monarchy,  aod  the  Prince  of  Orange  granted  letters  of  maique  and 
reprisal  to  persons  disposed  to  fit  out  vessels  to  cruise  against  Spain,  the 
Spaniards  refused  to  recognise  the  legality  of  sacb  letters  of  nwrquc  on  ths 
gronnd  that  the  Prince  of  Orange  bad  not  been  nominated  Admiral  of  the  Low 
Provinces.  Hence  the  officers  and  crews  of  these  cruisen  were  termed  by 
the  Spaniards  "  Sea.beggars "  (gueui  de  mer),  and  many  of  them  were 
executed  by  Spain  and  other  powers  on  that  preterit  as  pirates 

t  It  has  been  BO  laid  down  in  Chapman  v.  Tkt  Royal  Nitknlandt  Sttam 
Navigation  Company,  before  the  Supreme  Court  of  Judicature,  March  aa, 
1879, 
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contract  and  of  maritime  tort  rests  on  a  time-honoured 

Pi^ctice,  which  is  a  tradition  either  of  the  Universal  Roman 

fimpire  before  its  disruption,  or  of  that  Unity  of  Christendom 

'fl  matters  of  Maritime  Law,  which  was  brought  about  by 

the  common  necessities  of  the  early  Crusaders.     Be  this  as 

it  may,  England  was  amongst  the  foremost  of  the  States 

of  £urope,  which  took  part  in  the  Crusades,  to  recognise 

the  advantage  of  an  international  concert  to  maintain  the 

peace  and  security  of  the  sea,  and  to  punish  offenders  who 

should  violate  the  customs  of  its  navigation. 

W'e  have  discussed  in  a  previous  number  of  this  Review 
the  probable  origfin  of  the  term  Admiral.*    The  existence 
^f   the   office  of  Admiral  of   England  by  name  may  be 
traced  as  far  back  as  the  reign  of  Edward   I.,  when  we 
"^d     an    entry  in  the    Patent   Rolls   of  23    Edw.    I. : — 
Willielmus    Leyboume    constitutus  capitaneus    marina- 
^orum,  &c.     Idem  constitutus  Admirallus  Angliae."    The 
Accords     are    more    complete    when    we    arrive    at    the 
^^^S^  of  Edward  III.,  when  we  have  the  famous  Roll  of 
^^  Edw.  III.,  "  De  Superioritate  Maris."     Further  light  is 
^*"own  upon  the  subject  by  the  subsequent  Close  Roll  of 
is  Edw.  III.,  membrane  38,  which  contains  an  order  of  the 
^^S"  in  Council,  restraining  the  King's  Commissioners  from 
.    ^^^eding  in  a  case  of  maritime   trespass,   "  secundum 
^^-^^^    et  consuetudinem  regni  nostri,"  as  they  had  been 
r^^V^usly  directed  to  do,  because,  as  the  Roll  goes  on  to 
^^^  **upon  a  recent  reference  to  us  and  our  Council,  it 
ppears  to  be  consonant  to  the  said  law  and  custom,  that 
felonies,  trespasses,  and  injuries  committed  upon  the  sea 
should  not  be  referred  to  and  determined  by  our  justiciaries 
according  to  the  Common  Law,  but  before  our  Admiral, 
according  to  the  Law  Maritime."     Lord  Hale  refers  to  this 
Order  in  Council  as  fixing  the  period,  since  which  the 
Courts  of  Common  Law  in  England  have  ceased  to  pro- 
ceed criminally  in  cases  of  trespasses  committed  on  the 

*  Law  Magaxine  and  Review,  No.  CCXXIV.,  for  May,  1877. 
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igh  seas.  The  issuing  of  this  Order  by  the  King  in  Council, 
estraining  the  action  of  the  Common  Law  Judges,  appears 
0  have  encouraged  the  Deputies  of  the  Lord  High  Admiral 
0  exercise  their  delegated  jurisdiction  in  many  English 
orts  and  havens,  over  which  the  Crown  had  previously 
ranted,  by  charter,  maritime  jurisdiction  of  a  limited 
haracter  either  to  the  Lords  of  the  adjacent  coasts  or  to 
he  corporations  of  the  neighbouring  boroughs,  and  great 
omplaints  were  raised  by  the  Commons  of  England  against 
he  encroachments  of  the  Admiral  on  their  franchises, 
"hese  complaints  at  last  led  to  the  passing  of  the  Statute 
3  Richard  IL  (Stat,  i.,  ch.  5),  which  is  of  this  tenor: — 

"  Item  :  Forasmuch  as  a  great  and  common  clamour  and  com- 
laint  has  been  oftentimes  made  before  this  time  and  yet  is,  for 
hat  the  Admirals  and  their  deputies  hold  their  sessions  within 
livers  places  of  this  realm,  as  well  within  franchise  as  without, 
ccroaching  to  themselves  greater  authority  than  belongeth  to 
heir  office  in  prejudice  of  our  Lord  the  King  and  the  Common 
-aw  of  the  Realm,  and  in  diminishing  of  divers  franchises,  and 
a  destruction  and  impoverishing  of  the  common  people  :  It  is 
ccorded  and  assented  that  the  Admirals  and  their  deputies 
hall  not  meddle  from  henceforth  with  anything  done  within  the 
ealm,  but  only  of  a  thing  done  upon  the  sea,  as  it  hath  been 
ised  in  the  time  of  the  noble  prince.  King  Edward,  grandfather 
if  our  Lord  the  King  that  now  is." 

On  the  other  hand,  the  absolute  restraint,  which  was 
mposed  by  this  Statute  on  the  Admiral's  office,  in  forbidding 
lim  to  exercise  his  jurisdiction  in  any  matter  done  within 
he  realm,  was  soon  found  to  be  highly  inexpedient  in 
:riminal  matters,  and  it  was  determined  to  remedy  the 
nischief  resulting  from  over-stringent  legislation  by  the 
iubsequent  enactment  of  15  Richard  II.,  ch.  3. 

This  Statute  was  more  explicit  than  the  previous  Statute 
n  the  restraints,  which  it  imposed  on  the  civil  jurisdiction  of 
he  Admiral ;  on  the  other  hand,  it  excepted  from  all  restraint 
lis  jurisdiction  over  crimes  committed  within  the  tidal 
vaters  of  British  rivers.     Its  provisions  are  as  follows : — 
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''Item:    At  the  great    and  grievous  complaint  of   all  the 
Cbiumons,  made  to  our  Lord  the  King  in  his  present  Parlia- 
ment, for  that  the  Admirals  and  their  deputies  do  encroach  to 
ttem  divers  jurisdictions,  franchises,  and   many  other  profits 
Pertaining  to  our  Lord  the  King,  and  to  other  lords,  cities,  and 
boroughs,  other  than  they  were  wont  or  ought  to  have  of  right, 
^o  the  great  oppression  and  impoverishment  of  all  the  Commons 
^^  tile  land,  and  hindrance  and  loss  of  the  King's  profits,  and 
^^n^stny  other  lords,  cities,  and  boroughs,  throughout  the  realm  : 
^  ^s  declared,  ordained,  and  established,  that  of  all  manner  of 
Coat  1-3. cts,  pleas,  and  quarrels,  and  all  other  things  rising  within 
^   l>odies  of  the  counties,  as  well  by  land  as  by  water,  and  also 
^"^^^^ck  of  the  sea,  the  Admiral's  Court  shall  have  no  manner  of 
?^^^isance,  power,  nor  jurisdiction,  but  all  such   manner   of 
^^^  ^^^.cts,  pleas,  and  quarrels,  and  all  other  things  rising  within 
^^^:>dies  of  counties,  as  well  by  land  as  by  water,  as  afore, 
"^^^^^^  '^Iso  wreck  of  the  sea,  shall  be  tried,  discussed,  and  remedied 
\S^  Xle  laws  of  the  land,  and  not  before  nor  by  the  Admiral  nor 
his  lieutenant  in  any  way.     Nevertheless  of  the  death  of  a  man 
and  of  a  mahem  done  in  great  ships,  being  and  hovering  in 
the  main  stream  of  great  rivers,  only  beneath  the  bridges  of 
the  same  rivers  nigh  to  the  sea,  and  in  none  other  places  of  the 
same  rivers,  the  Admiral  shall  have  cognisance." 

We  have  followed  the  English  translation  of  the  Anglo- 
Norman  text  of  both  the  above  Statutes,  which  has  been 
adopted  in  the  Revised  edition  of  the  Statutes  published 
**  by  authority,"  in  1870.  It  is  remarkable,  that  both  these 
Statutes  have  been  allowed  to  remain  on  the  Roll  of  the 
Statutes  of  the  Realm,  notwithstanding  the  recent  enact- 
ment of  the  Statutes  of  the  Queen,  cited  by  the  learned 
Judge.  The  significance  of  this  fact  has  not  been  over- 
looked by  us,  and  we  propose  to  discuss  it  presently  in  its 
general  bearing  on  the  case  of  Le  Parlement  Beige. 

It  was  more  easy  in  the  reign  of  Richard  11.  to  legislate 
than  to  enforce  the  laws,  but  upon  the  accession  of 
Henry  IV.  to  the  throne,  Parliament  took  more  effective 
measures  to  give  effect  to  the  statutory  restraints  of  the 
Admiral's  jurisdiction,  by  enabling  the  Common  Law 
Judges  to  enforce  those  restraints  by  penalties  against  all 
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persons  who  should  attempt  to  set  them  aside.  A  Statute 
for  this  purpose  was  passed  (2  Henry  IV.,  c.  xi.),  entitled, 
"A  remedy  for  him  who  is  wrongfully  pursued  in  the 
Admiralty,"  which  after  reciting  the  enactments  of  the 
Statute  of  13  Richard  II.,  provided — 

"  That  the  said  Statute  be  firmly  holden,  and  kept,  and  put 
in  due  execution,  and,  moreover,  the  same  our  Lord  the  King, 
by  the  advice  and  assent  of  the  Lords  Spiritual  and  Temporal, 
and  at  the  prayer  of  the  said  Commons  hath  ordained  and 
established,  that  as  touching  a  pain  to  be  set  upon  the  Admiral 
or  his  Lieutenant,  that  the  Statute  and  the  Common  Law  be 
holden  against  them,  and  that  he  that  feeleth  himself  grieved 
against  the  form  of  the  said  Statute  shall  have  his  action  upon 
the  case  against  him  that  doth  so  pursue  in  the  Admiral's 
Court,  and  recover  his  double  damages  against  the  pursuant, 
and  the  same  pursuant  shall  incur  the  pain  of  ten  pounds  to  the 
King  for  the  pursuit  so  made  if  he  be  attainted." 

This  Statute  continued  to  be  in  force  dovra  to  1840,  and 
it  is  the  only  one  of  the  three  famous  Statutes  concerning 
the  Admiral's  jurisdiction,  which  has  been  repealed  in  express 
terms  by  3  &  4  Vict.,  c.  65.  The  other  two  Statutes  remain 
on  the  Roll.  We  speak  of  these  three  Statutes  as  "  famous 
Statutes,"  for  they  deserve  that  name,  seeing  that  they  gave 
rise  to  a  controversy  between  the  Common  Law  Courts  at 
Westminster  and  the  High  Court  of  Admiralty  of  England, 
as  famous  in  its  way  in  the  annals  of  English  jurisprudence, 
as  the  controversy  between  Grotius  and  Selden  concerning 
the  Liberty  of  the  Sea  is  renowned  in  the  annals  of  the  Law  of 
Nations.  We  do  not  propose,  however,  to  invite  the  reader 
to  peruse  the  list  of  grievances  submitted  to  Queen  Eliza- 
beth by  Dr.  Dunne,  the  Judge  of  the  High  Court  of  Admi- 
ralty, in  1575,  nor  to  follow  the  arguments  presented  by  the 
Common  Law  Judges  to  King  James  I.  in  answer  to  the 
complaints  of  the  Civilians  in  1610,  nor  to  examine  the 
Articles  of  Peace,  as  we  may  venture  to  call  them,  agreed 
upon  between  the  Judge  of  the  Admiralty  and  the  Judges  of 
Westminster  Hall,  and  settled  by  the  Council  of  King 
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Charles  I.,  in  1632.  They  are  to  be  found  in  Coke's  "  Fourth 
Institute/'  and  in  Prynne's  ''Animadversions  on  Sir  Edward 
Coke's  Work." 

It  may  be  sufficient  to  remark  that  the  Judges  of  West- 
minster Hall  in  their  argument,  as  submitted  to  King 
James  I.,  relied  upon  the  Statutes  of  13  Richard  II.  and 
15  Richard  II.  as  declaratory  of  the  jurisdiction  of  the 
Court  of  the  Admiral,  and  as  forbidding  the  Admiral  to 
meddle  with  any  question  arising  within  the  body  of  a 
county,  except  as  regards  the  death  of  a  man  or  a  mayhem 
done  in  great  ships  in  the  main  streams  of  great  rivers 
below  the  bridges  nearest  the  sea ;  and  the  reasons  of  the 
Judges  are  thus  stated  in  their  answer  to  the  eighth  objection 
of  the  Civilians : — 

"  But  for  all  contracts  and  pleas  and  querels  made  or  done 
upon  a  river,  haven,  or  creek,  within  any  county  of  this  realm, 
the  Admiral,  without  question,  has  no  jurisdiction,  for  then  he 
should  hold  plea  of  things  done  within  the  body  of  the  county, 
which  are  triable  by  verdict  of  twelve  men,  and  merely  deter- 
minable by  the  Common  Law,  and  not  within  the  Court  of  the 
Admiralty  according  to  the  Civil  Law,  for  that  were  to  change 
and  alter  the  laws  of  the  realm  in  these  cases,  and  make  those 
contracts,  pleas,  and  querels  triable  by  the  Common  Law  of 
the  realm,  to  be  drawn  ad  aliud  examen,  and  to  be  sentenced  by 
the  Judge  of  the  Admiralty  according  to  the  Civil  Law." 

The  arguments  of  the  Judges  on  this  occasion  were 
supported  by  references  to  other  Acts  of  Parliament,  such 
as  2  Henry  IV.,  c.  11,  and  27  Eliz.,  c.  11 ;  by  a  long  series 
of  judicial  precedents,  and  by  the  authority  of  text  books ; 
and  the  result  has  been  described,  in  the  ''  Fourth  Institute  " 
of  Lord  Coke,  in  his  own  sententious  language,  ''  Magna  est 
Veritas  et  prevaluit."  In  other  words.  Lord  Chief  Justice 
Coke  carried  the  day  against  the  Civilians. 

The  result  has  been  that,  from  the  time  of  Violet  v.  Blague^ 
(Croke  James,  p.  514)1  down  to  Velthasen  v.  Ormsley  (3  Term 
Reports,  p.  315),  the  Court  of  King's  Bench  has  unhesi- 
tatingly prohibited  the  Admiralty  Court  from  exercising  its 
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isdiction,  secundum  legem  maritimam,  in  any  case  of  coUi- 
n,  happening  between  two  sea-going  vessels,  where  the 
lision  has  happened  within  the  body  of  an  English  county, 
1  ever  since  the  last  of  the  two  cases  above  mentioned, 

which  judgment  was  given  by  Lord  Kenyon,  Chief 
itice,  the  Admiralty  Court  has  carefully  abstained  from 
Tcistng  its  jurisdiction  either  in  rem  or  in  personam  in 
/  such  case.  It  was  a  strange  condition  of  law  for 
itish  shipowners  to  rest  satisfied  with,  and  it  was  still 
re  strange  that  the  Judges  in  Westminster  Hall  did  not 
oh  sooner  against  being  made  the  statutory  instruments 
impeding  the  redress  of  wrong,  which  in  some  cases  was 
1  most  grievous  character.  At  last  another  spirit  came 
:r  the  British  Parliament,  and  it  was  invited  successfully 
the  Queen's  Government  to  modify  the  restrictions  im- 
ied  upon  the  Admiral's  jurisdiction  in  certain  classes  of 
es,  and  the  result  has  been  the  enactment  of  the  3  &  4  Vict., 

65,  which  has  effected  by  implication  a  partial  repeal 
30th  the  Statutes  of  Richard  II.,  and  in  terms  a  total 
ealof  2  Henry  IV.,  ch.  11,  so  that  no  penalties  would  now 
incurred  by  a  total  disregard  of  the  earlier  Statutes.  The 
lier  Statutes,  however,  remain  on  record  in  the  Statute 
ok,  and  have  been  printed,  as  already  mentioned, "  by 
hority,"  in  the  revised  edition  of  the  Statutes  (1870).    If 

view,  which  the  above  historical  survey  suggests,  as  to  the 
in  object  of  modem  Parliamentary  legislation  on  the 
ject  of  the  Admiral's  jurisdiction,  be  the  correct  view, 

Statute  of  the  Queen  (3  &  4  Vict.,  c.  65)  is  to  be  regarded 
in  enabling  Statute,  and  the  explanation  of  its  affirmative 
guage  not  being  in  general  terms,  but  condescending  to 
titulars,  is  to  be  found  in  the  fact  that  the  Admiral's 
sdiction,  secundum  legem  maritimam,  is  of  larger  scope 
n  the  purview  of  the  Statute,  and  that  the  Statute  leaves 
tain  ancient  restrictions  on  the  Admiral's  jurisdiction 
1  unrepealed.  It  was  evidently  not  the  intention  of  Par- 
nent,  in  amending  the  law  as  it  stood  before  1840,  to 
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authorize  the  High  Court  of  Admiralty  to  exercise  its 
traditional  jurisdiction  to  the  full  extent  to  which  it  is 
warranted  by  the  law  of  the  sea,  and  to  the  degree  to 
which  such  jurisdiction  is  exercised  by  the  Admiralty 
Courts  of  the  United  States  of  America.*  A  necessity  has 
not  been  recognised  at  present  in  England  for  so  large  a 
measure  of  change,  as  would  enable  the  Admiralty  Court  to 
hold  cognisance  of  questions  of  jettison  for  instance,  and 
to  regulate  general  average  by  common  principles  of  Mari- 
time Law,  instead  of  leaving  it  as  at  present  to  be  settled  in 
each  case,  according  to  the  custom  between  mariners  and 
merchants,  which  happens  to  be  in  force  in  the  particular 
port  of  the  ship's  arrival. 

We  have  spoken  of  the  Statute  of  the  Queen  as  an 
enabling  Statute,  and  that  such  a  Statute  ought  to  receive  a 
benignant  interpretation  there  can  be  no  doubt.  But  the 
Statute  is  entirely  silent  as  to  the  law  which  the  Court  is  to 
apply  in  each  cause  of  action,  and  in  the  total  silence  of 
3  &  4  Vict.,  c.  65,  on  this  head,  it  may  be  presumed  that 
the  Admiralty  Court  is  to  exercise  its  jurisdiction  in  all 
cases  where  the  cause  of  action  arises  within  the  body  of  a 
county,  according  to  its  own  principles  of  law,  precisely  as 
it  would  apply  them  to  cases  happening  on  the  high  seas. 
The  Bold  Buccleugh  is  a  remarkable  instance  in  point.!  In 
that  case  the  collision  happened  in  the  River  Humber, 
which  is  within  the  body  of  an  English  county,  and  the 
coUision  was  held,  after  an  elaborate  argument,  to  have 
created  a  maritime  lien  on  The  Bold  Buccleugh^  a  Scotch 
vessel,  which,  according  to  the  law  of  the  Admiralty  Court 
could  not  be  divested  by  the  subsequent  sale  of  the  ship  to 
a  bond  fide  purchaser  for  value  without  notice,  and  was  in 
fact  enforceable  against  the  ship  after  such  sale  by  a  pro- 

*  Mr.  Justice  Story's  judgment  in  the  case  of  De  Lovio  v.  Bort^  2  Gallison's 
Reports,  p.  398.  See  Black  Book  of  the  Admiralty.  Rolls  Edition,  Vol.  III., 
p.  Ixxiv. 

t  Hamur  v.  Bell^  7  Moore,  Privy  Council  Reports,  p.  267. 

18 
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ceeding  in  rem.  Sir  John  Jervis,  Chief  Justice  of  the  Common 
Pleas,  whodelivered  the  judgment  of  the  Judicial  Committee 
of  the  Privy  Council,  took  especial  pains  in  this  case  to 
explain  the  nature  of  a  maritime  lien,  which  he  defined  to 
be  a  kind  of  privilege  or  claim  against  the  ship  itself,  to  be 
carried  into  effect  by  a  legal  process  deduced  from  the  Civil 
Law.  The  same  remark  will  apply  to  causes  of  salvage, 
inasmuch  as  salvage  services  create  a  maritime  lien  on  the 
ship  to  which  they  are  rendered,  if  at  the  time  when  they 
were  so  rendered  the  ship  was  within  the  fiux  and  reflux  of 
the  tide ;  but  the  maritime  lien  in  the  case  of  salvage  differs 
so  far  from  the  maritime  lien  in  the  case  of  collision,  that 
whilst  the  former  is  considered  to  be  founded  on  an  implied 
contract,  the  measure  of  which  is  in  the  reasonable  discre- 
tion of  the  Court,  the  latter  is  founded  on  an  evident  wrong, 
the  measure  of  which  is  the  reparation  of  the  damage 
inBicted  by  the  ship  which  is  in  fault,  and  for  which  it  is  hable, 
according  to  the  Civil  Law,  to  make  compensation  to  the  full 
amount  of  its  value.  Under  the  enabling  powers  of  the 
3  &  4  Vict.,  c.  65,  the  Admiralty  Court,  immediately  after 
its  enactment,  exercised  its  jurisdiction  in  all  causes  of 
collision  within  the  body  of  an  English  county  equally  as 
on  the  high  seas,  according  to  its  traditional  rules ;  but  in 
more  recent  times  it  has  had  direct  restraints  imposed 
upon  it  by  the  Merchant  Shipping  Acts,  which  apply  equally 
to  both  classes  of  collisions.  These  restraints  affect 
the  valuation  of  ships  for  the  purpose  of  assessing  damages 
in  cases  of  collision,  and  the  Statute  Law  has  limited  the 
liability  of  shipowners  in  all  such  cases,  whether  the 
vessels  are  British  or  foreign,  to  an  aggregate  amount  not 
exceeding  eight  pounds  sterling  for  each  ton  of  the  ship's 
tonnage.  This  statutory  limitation  of  the  liability  of  ship- 
owners in  all  suits  of  collision  instituted  in  the  English 
Admiralty  Court  has  been  pronounced,  by  the  Court  of 
Appeal,  to  be  part  of  the  Lex  Fori,  and  it  deserves  note, 
that  as  the  object,  of  Parliament,  on  this  occasion,  was  to 
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restrain  the  power  of  the  Admiralty  Court,  the  provisions 
of  the  Statute  Law  are  couched  in  prohibitive  terms,  and 
are  not  of  the  same  affirmative  character  as  those  of  the 
"Admiralty  Court  Emancipation  Act." 

With  regard  to  the  imperative  character  of  prohibitory 
wwds,  where  they  are  used  in  Acts  of  Parliament,  there 
can  be  no  dispute ;  on  the  other  hand,  as  regards  affirma- 
tive Statutes,  it  is  sometimes  open  to  the  doubt  whether 
their  provisions  are  simply  directory,  or  must  be  interpreted 
as  mandatory.*  There  is,  however,  an  established  rule  of 
construction,  which  applies  to  affirmative  Statutes,  when  the 
words  are  general,  namely,  that  general  words  and  phrases, 
however  wide  and  comprehensive  in  their  literal  sense, 
must  be  construed  as  bearing  only  on  the  immediate  object 
of  the  Act,  and  not  as  altering  the  general  policy  of  the 
law,  unless,  of  course,  no  reasonable  seqse  can  be  applied 
to  them  consistently  with  the  intention  of  preserving  that 
policy  untouched.  The  construction  of  the  3  &  4  Vict., 
c.  65,  appears  to  us  to  fall  within  this  principle,  when  it 
authorises,  in  affirmative  language,  the  Admiralty  Court 
to  exercise  its  jurisdiction  in  any  case  of  collision  or  of 
salvage  happening  within  the  limits  of  an  English  county 
equally  as  on  the  high  seas,  and  the  learned  Judge  of  the 
Admiralty  Court  seems  to  have  been  of  opinion  that,  in  the 
case  of  a  salvage  claim,  he  could  not  be  called  upon  by  a 
British  subject  to  allow  the  process  of  the  Admiralty  Court 
to  issue  against  a  foreign  vessel,  where  the  exemption  of 
such  vessel  from  arrest  and  detention  was  in  accordance 
with  the  general  policy  of  the  Law  of  Nations.  We  allude 
to  the  case  of  the  United  States  frigate,  The  ConstiiuiionA 
In  that  case  a  number  of  British  subjects,  having  succeeded 
in  rescuing  The  Constitution  from  a  situation  of  some  peril 

*  Sir  John  Romillj,  in  Mitut  v.  Leaman,  20  Beavan,  278,  cited  in  Sir  Peter 
Benson  Maxwell's  Work  on  "  The  Interpretation  of  Statutes,'*  1875. 

t  The  case  of  Th4  Constitution  is  reported  in  MitchelPs  **  Maritime  Register  *' 
of  January  29th,  1879. 
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off  Ballard's  point,  on  the  coast  of  Dorsetshire,  where  she 
bad  taken  the  ground  on  a  dangerous  shoal,  applied  to  the 
Admiralty  Court  for  a  warrant  to  arrest  the  ship  of  war  in 
a  suit  for  salvage  services  successfully  rendered  to  her. 
The  learned  Judge,  however,  declined  after  argument  to 
allow  the  process  of  his  Court  to  issue  against  the  ship  in 
this  case,  it  being,  as  lie  said,  an  established  principle  of 
the  jurisprudence,  both  of  the  United  States  and  of  Great 
Britain,  that  the  Admiralty  process  should  not  be  allowed 
to  issue  against  a  ship  of  war  belonging  to  a  nation  with 
which  Great  Britain  is  at  peace. 

The  decision  of  the  learned  Judge  on  this  occasion  is  in 
perfect  accordance  with  the  principle  of  construction  above 
alluded  to  as  applicable  to  affirmative  Statutes.  We  should 
have  been  disposed  to  think,  had  not  the  learned  Judge 
decided  otherwise,  that  the  same  principle  under  which  his 
Court  felt  itself  bound  to  conform  its  decision  in  the  case  of 
The  Constitution  to  the  general  policy  of  the  Law  of  Nations, 
would  have  justified  it  in  refusing  to  allow  its  process  to 
issue  against  the  Belgian  mail-packet,  as  that  vessel  is 
entitled,  under  the  express  words  of  a  Public  Treaty,  duly 
ratified  between  the  British  and  Belgian  Crowns,  to  the 
privilege  of  a  vessel  of  war  within  British  ports.  We  even 
now  presume  to  think  that  the  Court,  sitting  in  this  case  as 
an  International  Court,  would  have  so  decided,  if  it  had 
considered  the  Belgian  Postal  Treaty'  to  be  fully  operative 
under  the  circumstances  of  the  case  without  the  sanction 
of  an  Act  of  Parliament.  The  learned  Judge,  however,  has 
felt  a  doubt  as  regards  the  constitutional  power  of  the 
British  Crown  to  make  a  Treaty,  which  shall  take  away 
from  a  British  subject  a  right  which  has  been  recognised  by 
Act  of  Parliament,  so  as  to  require  a  Court  of  Justice  to 
put  its  provisions  into  operation  without  the  confirmation 
of  them  by  the  Legislature. 

The  general  power  of  the  British  Crown  to  conclude 
treaties  with  foreign  States  is  indisputable,  but  the  learned 
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Judge,  in  discussing  the  unqualified  language  of  Blackstone 
on  this  subject,  has  observed  that  Blackstone  must  have 
known  that  there  was  a  class  of  treaties,  the  provisions  of 
which  were  inoperative  without  the  confirmation  of  them 
by  the  Legislature,  whilst  there  were  others  which  operate 
without  such  confirmation.  The  language  of  the  Report  of 
his  judgment  seems  to  indicate  an  opinion,  on  the  part  of 
the  learned  Judge,  that  wherever  a  Treaty  affects  the 
private  rights  of  British  subjects,  it  requires  the  sanction  of 
the  Legislature.  This  would  be  a  highly  restrictive  view 
of  the  Treaty-making  power  of  the  British  Crown,  and  such 
as  would  be  hardly  reconcilable  with  the  recognized  prac- 
tice of  every  day.  We  are  disposed,  therefore,  to  think 
that  the  Report  of  the  Judge's  argument  does  not  do  him 
full  justice,  and  that  the  learned  Judge  has  in  fact  rested 
his  decision  on  the  principle,  that  where  a  right  of  a  British 
subject  has  been  recognized  by  Parliament,  the  Crown 
cannot  cede  or  extinguish  that  right  by  a  Public  Treaty 
without  the  sanction  of  the  Legislature.  This  is  a  very 
delicate  question  as  regards  the  constitutional  powers  of 
the  British  Crown,  and  one  which  Ulpian  would  have 
rejoiced  to  discuss,  whether  the  Treaty-making  power  in 
such  cases  still  appertains  to  the  merum  imperium  of  the 
Crown,  or  is  vested  in  the  plenum  imperium  of  the  Crown 
and  Parliament. 

An  analogous  question  has  recently  undergone  a  very 
full  discussion  before  the  Judicial  Committee  of  the  Privy 
Council,  in  an  appeal  from  a  decree  of  the  High  Court  of 
Bombay,*  touching  the  constitutional  power  of  the  British 
Crown  to  cede  territory  without  the  sanction  of  Parliament. 
Unfortunately,  however,  for  the  purpose  of  serving  as  a 
precedent,  which  might  govern  the  case  of  Le  Parlement 
Beige,  this  case  is  not  judicially  available,  inasmuch  as  the 
Court  of  Appeal  found  itself  in  a  condition  to  decide  the 

•  Damodhar  Ghordan  v.  Deoram   Kangi,  Vol.  I.,  Appeal  Cases  in  Law 
Reports,  1875-76, 
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]ispute  Upon  a  preliminary  point,  and  so  avoided  a  decision 
ipon  the  great  principle,  upon  which  the  parties  were  desi- 
ous  to  have  its  decision.  But  the  case  is  valuable  on 
iccount  of  the  masteiy  of  the  subject,  which  the  learned 
Counsel  on  either  side  displayed,  and  the  bearings,  which 
iome  of  the  many  instances  (cited  by  the  Counsel  for  the 
ippellants)  of  treaties  made  by  the  sole  authority  of  the 
IDrown,  have  upon  the  general  question,  whether  the  power 
if  the  Crown  to  cede  territory  by  a  Treaty  without  the 
lanction  of  Parliament  is  barred  by  the  circumstance,  that 
he  territory  in  question  has  been  the  subject  of  Parlia- 
nentary  legislation.  In  the  course  of  the  argument  on 
)ehalf  of  the  appellants  numerous  instances  of  the  Crown's 
laving  ceded  territory  by  Treaty,  without  the  confirmation 
>f  Parliament,  were  cited,  and  amongst  them  four  special 
:ases  were  brought  to  the  notice  of  the  Court,  in  which 
he  ceded  territory  had  been  the  subject  of  Parliamentary 
egislation  previously  to  its  cession.  Bencoolen,  for  instance, 
n  the  island  of  Sumatra,  one  of  the  oldest  possessions  ol 
:fae  British  Crown  in  the  East,  and  originally  a  Presidency, 
md  named  in  several  Acts  of  Parliament  (13  Geo.  III.,  ch, 
J3;  42  Geo.  III.,  ch.  29),  was  ceded  to  the  Dutch  in  the 
jxercise  of  the  Royal  Prerogative  alone.  St.  Pierre  and 
Vliquelon,  in  Newfoundland,  which  had  been  the  subjed 
it  Parliamentary  legislation,  were  given  up  by  treaties  it 
1763  and  1789  without  the  authority  of  Parliament.  Again 
ander  the  Treaty  of  1783,  a  large  part  of  Canada,  which  hac 
been  legislated  for  by  14  Geo.  III.,  ch.  83,  was  given  uj 
ivithout  the  sanction  of  Parliament,  and  very  recentl] 
[1867)  territory  on  the  Gold  Coast  of  Africa,  which  hac 
been  dealt  with  by  Act  of  Parliament  (6  &  7  Vict.,  ch.  13' 
was  ceded  to  the  Netherlands  by  a  Treaty,  which  has  beet 
put  into  operation  without  any  confirmation  by  Parliament 
The  proposition  that  the  Treaty-making  power  of  the  Crowt 
to  cede  territory  becomes  limited  in  all  cases,  where  th( 
territory  has  been  the  subject  of  Parliamentary  legislation 
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would  thus  appear  not  to  be  borne  out  in  practice,  and  it 
may  be  justly  said  that  in  all  constitutional  questions, 
where  the  fundamental  laws  of  the  State  are  silent,  prac- 
tice is  the  best  interpreter ;  in  other  words,  Optimus  interpres 
usus. 

An  appeal  is  stated  to  have  been  asserted  on  behalf  of 
the  Crown  in  the  case  of  Le  Parlement  Beige,  and  the  ques- 
tion, whether  the  Crown  has  exceeded  its  constitutional 
powers  in  granting  to  Ihe  Belgian  mail-packets  within 
British  ports  the  privilege  of  vessels  of  war,  will  undergo 
further  consideration.  The  question  of  the  limitation  im- 
posed on  the  Treaty-making  power  of  the  British  Crown  in 
the  matter  of  a  Postal  Convention,  which  is  for  the  common 
benefit  of  all  Her  Majesty's  subjects,  is  inter  apices  jurisy 
which  may  well  deserve  to  be  carried  up  by  appeal  to  the 
House  of  Lords.  The  learned  Judge  of  the  Admiralty 
Court  has,  under  any  circumstances,  delivered  a  well- 
considered  judgment,  which  will  require  careful  attention 
on  the  part  of  the  Appellate  Court,  to  determine  whether  he 
has  unduly  extenuated  the  Prerogative  of  the  Crown.  He  was 
right,  in  our  opinion,  to  decide  in  favour  of  the  subject,  if  he 
had  doubts  as  to  the  constitutional  power  of  the  Crown  to 
grant  to  the  Belgian  mail-packets,  by  Treaty,  an  immunity 
from  the  civil  process  of  the  Admiralty  Court.  But  he  was 
not  constrained  to  adopt  that  conclusion  in  the  case  of  Le 
Parlement  Belge^  by  the  conviction  that  otherwise  an  in- 
tolerable wrong  would  be  worked  against  British  subjects, 
any  more  than  in  the  case  of  the  United  States  frigate 
The  Constitution,  The  question  involved  in  the  two  cases 
as  regards  ships  of  war  and  vessels  entitled  by  Treaty  to  the 
privileges  of  ships  of  war  is  not,  whether  the  States  to 
which  they  respectively  belong  shall  be  altogether  exempt 
from  making  compensation  for  salvage  services  rendered 
to  their  ships  or  for  damage  done  by  them  to  private  vessels, 
but  whether  their  ships  shall  be  liable  on  such  occasions 
to  be  arrested  and  detained  by  process  issued  from  any 
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Admiralty  Court.  The  policy  of  the  Civil  Law  in  authoris- 
ing the  arrest  and  detention  of  vessels  under  the  proceeding 
known  as  an  actio  in  rem  was  founded  on  two  considerations: 
(i.)  That  under  the  Roman  Empire  ships  were  for  the  most 
part  owned  by  Roman  citizens,  who  did  not  go  to  sea  them- 
selves in  their  vessels,  but  committed  them  to  the  charge  of 
their  freedmen  or  slaves,  who  had  no  pecuniary  means  where- 
with to  make  compensation,  if  they  mismanaged  the  naviga- 
tion of  them,  and  (2)  if  the  wrong-doers  were  once  allowed 
to  sail  away,  the  security  for  compensation  to  those,  who 
had  suffered  injury  from  the  mismanagement  of  any  vessel, 
would  be  lost  to  them.  The  convenience  of  the  proceeding 
in  rem  was  equally  appreciated  in  the  middle  ages,  when  ships 
were  for  the  most  part  owned  in  shares,  and  it  was  impos- 
sible for  an  injured  party  to  seek  out  the  part-owners,  and 
to  proceed  against  them  personally,  for  wrong  done  by 
their  agents  or  servants  in  the  management  of  their  vessels. 
But  these  considerations  do  not  apply  in  the  present 
day  to  the  public  ships  of  civilised  States,  which  are  in 
constant  communication  with  one  another  as  members  of 
the  family  of  Nations.  There  is  no  fear  of  any  intolerable 
wrong  being  worked  against  the  British  owners  of  the 
steamtug  Daring,  if  the  process  of  the  Admiralty  Court 
should  not  be  allowed  to  issue  against  the  Belgian  mail- 
packet,  which  is  the  property  of  the  Belgian  State.  Ever 
since  the  case  of  the  Prins  Friederik,  a  Dutch  ship  of  war, 
in  Lord  Stowell's  time  (2  Dodson's  Admiralty  Reports, 
p,  451)  the  recognised  practice  has  been,  wherever  British 
subjects  have  suffered  damage  by  a  collision  with,  or  have 
performed  salvage  services  to,  a  public  vessel  of  a  foreign 
State,  for  the  British  Government  to  transmit  officially  the 
claim  of  the  British  subjects  to  the  Government  of  the 
Foreign  State,  and  the  question  of  compensation  has  been 
settled  by  arbitration,  sine  sirepiiu  el  foro  judicii,  the  Judge 
of  the  High  Court  of  Admiralty  of  England  being  for  the 
nost  part  invited  to  act  as  arbitrator.     Under  the  Belgian 
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Postal  Convention,  the  same  system  of  arbitration  will  be 
available,  and  it  is  evidently  for  the  public  interests,  that 
the  service  of  the  public  mails  should  not  be  liable  to  be 
interrupted  by  any  unnecessary  arrest  and  detention  of  the 
vessels  employed  in  their  service. 

There  is  a  plain  tomb  of  the  greatest  of  the  Plantagenet 
Kings  in  Westminster  Abbey,  on  which  is  engraved  the 
simple  inscription :  "  Edwardus  Primus  Malleus  Scotorum, 
hie  est,  1308.  Pactum  Serva.*'  We  believe  the  case  of  Le 
Parlement  Beige  to  be  the  first  instance  on  record,  in  which 
an  English  Court  of  Justice  has  declined  to  give  effect  to  a 
duly  ratified  Treaty  between  the  British  Crown  and  a 
Foreign  Crown  on  grounds  dehors  the  Treaty  itself,  and  it  is 
a  singular  coincidence  that  the  Court  in  question  should  be 
the  Admiral's  Court,  which  owes  its  institution  to  the  same 
King  Edward  L,  who  speaks  to  us  from  the  tomb,  and 
exhorts  us  to  observe  the  Faith  of  Treaties.  The  co- 
incidence serves  to  remind  us  of  the  fate  of  the  eagle, 
which  was  struck  by  an  arrow  poised  by  a  feather,  which 
had  dropped  firom  its  own  wing. 

Travers  Twiss. 


II.— LEGAL    FICTIONS:    THE    CASE    OF 
"ANGUS  V.  DALTON." 


I 


F  the  record  of  the  proceedings  in  our  Courts  of  Justice, 
which  is  to  be  found  in  the  Law  Reports,  should 
survive  the  existing  phase  of  legal  ideas,  one  of  the  greatest 
puzzles  to  a  future  generation  will  be  to  comprehend  how 
the  judgments  in  the  recent  case  oi  Angus  v.  Dalton  (L.R.  4 
Q.B.  Div.  162),  could  have  been  delivered  by  exceptionally 
able  Judges.  To  us,  who  are  familiar  with  the  ingenious 
absurdities  handed  down  by  a  previous  generation,  it  is  less 
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surprising,  and  we  can  only  condole  with  those, who  exercise 
their  intellectual  powers  under  such  manifest  disadvantages. 
That  Judges  should  be  compelled  to  support  their  conclu- 
sions by  arguments  such  as  are  here  put  forward,  is  a  mis- 
fortune both  to  themselves  and  to  the  public,  and  I  do  not 
quite  see  where  this  legal  entanglement  is  to  end>  Some- 
thing possibly  might  be  done  by  a  decision  of  the  House 
of  Lords,  Very  few  of  the  cases  which  embarrassed  the 
Judges  of  the  Court  of  Appeal  had  come  before  the  House 
of  Lords  and,  perhaps,  the  present  Lord  Chancellor  might 
induce  bis  brethren  to  over-mle  them  and  so  to  get  on  to 
clearer  ground.  But  the  House  of  Lords  does  not,  any  more 
than  the  inferior  Courts,  confound  the  distinction  between 
legislation  and  judicial  decision,  and  I  doubt  whether 
it  would  be  considered  to  be  within  its  judicial  authority  to 
clear  away  so  much  rubbish,  as  would  have  to  be  got  rid  of 
before  the  ordinary  legal  principles  applicable  to  this  sub- 
ject could  have  free  play. 

Possibly,  therefore,  the  Legislature  will  have  to  interfere, 
but  in  the  meantime  it  seems  to  me  that  a  looker-on  may  do 
some  good  by  drawing  attention  to  the  unsatisfactory 
state  of  the  law  upon  this  subject.  My  only  fear  is  that  my 
motives  may  be  mistaken ;  and  I  desire,  therefore,  to  pre- 
face what  I  say  with  one  word  of  explanation.  I  am  about 
to  criticise,  not  the  Judges  or  their  judgments, but  the  argu- 
ments on  which  these  judgments  are  based,  which  I  know  to 
be  not  their  own  arguments  but  those  which  previous  deci- 
sions have  fastened  upon  them.  Nor  am  I  about  to  base 
my  exposition  of  the  unsoundness  of  these  ailments  upon 
any  opinions  of  my  own.  I  shall  rest  my  observations  upon 
facts  and  authorities  which,  anywhere  but  in  an  English 
Court  of  Justice,  would  pass  undisputed.  That  is  my  design; 
if  I  err,  it  is  in  the  execution. 

The  following  was  the  question  to  be  determined  in  the 
case,  stated  with  as  much  precision  as  is  necessary  for  my 
present  purpose. 
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A.  and  B.  had  two  adjoining  houses.  A.  pulled  down  his 
own  house,  and  made  excavations  in  his  own  ground.  The 
result  of  this  proceeding  was  that  B/s  house  partly  fell  down 
also.  B.  then  brought  an  action  against  A.,  alleging  that  he 
had  a  right  to  the  support  from  A.'s  premises,  of  which  he 
had  heretofore  had  the  advantage,  and  the  question  was 
whether  he  had  that  right. 

B.  proved  beyond  dispute  that  he  had  actually  enjoyed 
the  support  which  he  claimed  for  twenty  years.  Lush,  J., 
thereupon  told  the  Jury  that,  this  being  proved,  B.  was  ipso 
facto  entitled  to  the  right  which  he  claimed,  having  gained 
that  right  by  twenty  years  enjoyment,  just  as  a  man  gains  a 
title  to  land  by  twenty  years  possession,  and  he  directed  the 
Jury  to  find  a  verdict  in  B.'s  favour. 

All  the  Lords  Justices  thought  this  was  wrong ;  they  all 
agreed  that  the  right  claimed,  if  it  had  not  been  enjoyed  from 
the  time  of  Richard  L  (as  in  this  case  it  clearly  had  not), 
must  be  based  upon  prescription  or  upon  grant.  But  they 
also  went  on  to  say  that  although  B.  could  produce  no 
grant,  and  in  fact  never  had  one,  there  were  certain  circum- 
stances which  would  put  B.  precisely  in  the  same  legal 
position  as  if  he  had  ;  in  which  case  it  ought  to  be  presumed 
that  at  one  time  he  had  a  grant,  but  could  not  produce  it 
because  it  was  lost. 

Whatever  outsiders  may  think  about  the  matter,  we  are 
not  entitled  to  say  that  there  was,  in  this,  anything  very 
wrong  or  very  foolish.  Fictions  have  had  a  well-established 
place  amongst  legal  remedies,  and  though  never  absolutely 
the  best  remedy,  have  at  times  been  the  best  remedy  avail- 
able. No  student  of  legal  history  is  much  more  affected  by 
Bentham*s  vituperation  of  fictions  than  he  is  by  Savigny's 
praise ;  he  is  much  more  likely  to  listen  to  the  opinion  of 
Sir  Henry  Maine,  that,  though  fictions  have  been  useful  in 
their  time,  the  time  for  them  has  gone  by. 

But  this  by  the  way.  I  am  not  now  considering  the  value 
of  fictions  as  a  class  of  legal  remedies,  but  the  mode  in 


LEGAL   FICTIONS  : 

h  this  particular  fiction  of  a  lost  grant  has  been  dealt 

le  grand  error  which  pervades  these  judgments,  and  the 
-  which  must  be  retrieved  before  the  law  can  possibly 
rought  into  any  reasonable  condition,  is  making  the 
ence  or  non-existence  of  this  fictitious  grant  part  of  the 
tion  to  be  submitted  to  the  Jury.  Submit  what  ?  The 
I  of  a  fiction  ?  The  thing  on  the  very  face  of  it  is  an 
rdity.  But  it  is  more  than  an  absurdity.  It  is  a  most 
ous  way  of  treating  a  juryman's  oath  to  find  the  truth, 
rce  him  by  any  device  into  finding  that  which  is  false. 

of  the  Judges  in  this  case  lays  down  that,  whilst  it  is 
ssary  to  ask  the  Jury  whether  a  grant  existed  or  not, 

must  still  be  told  that  "  mere  proof"  that  it  did  not 

is  not  sufficient.  Another  Judge  says  :  "  If  the  parties 
le  trial  admitted  that  there  was  not,  in  fact,  any  grant, 
,  in  my  opinion,  was  not  sufficient  to  rebut  the  pre- 
}tion  "  that  there  was  a  grant.     The  remaining  Judge 

not  accept  this  "revolting"  doctrine.  But  by  the 
lion  of  the  majority,  which  was  well  supported  by 
ious  cases,  any  English  Judge  may  any  day  be  com- 
d  to  say  to  a  Jury,  "  Gentlemen,  the  parties  to  this 
have  admitted  that  there  was  no  grant,  and  it  is 
J  true  that  there  never  was  one,  but  it  is  your 
,  nevertheless,  to  find  that  there  was."  Fortunately, 
js  do  not  fully  understand  the  meaning  of  such  a  direc- 
as  this,  or  they  would  assuredly  refuse  to  obey  it.  The 
3ning  by  which  lawyers  justify  a  presumption  of  that 
is  false  is  very  subtle.      There  have  been   many 

pies  of  such  false  presumptions  in  our  law.  Thus,  the 
;esofthe  Queen's  Bench  gave  themselves  jurisdiction 
rdinary  civil  cases  by  pretending,  untruly,  that  the 
ndant  had  committed  a  trespass,  for  which  he  was  in 
ody  of  the  Marshal  of  the  Court.    Judges  of  the  Exche- 

did  the  same  by  an  equally  untrue  pretence,  that  the 
itiff  was  a  debtor  to  the  Crown.     So  all  the  Judges 
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made  the  action  of  ejectment  applicable  to  suits  concerning 
real  property  by  pretending,  again  untruly,  that  the  suit  was 
brought  by  a  lessee  of  the  party  really  interested.  And  as  a 
last  example,  they  frequently  allowed  a  wager  to  be  stated 
and  sued  on,  though  no  such  wager  had  ever  been  made 
or  thought  of.  But  Bentham  has  declared  that  in  his 
opinion  fictions  are  falsehoods,  and  that  a  Judge  who 
invented  a  fiction  ought  to  be  sent  to  gaol  for  doing  so. 
What,  I  should  like  to  know,  does  an  average  juryman 
think  of  them  ?  Doubtless  he  takes  the  Judge's  word  for 
it  that  it  is  all  right  somehow.  But  must  he  not  at  the 
same  time  carry  away  the  conviction  that  his  function  as  a 
juryman  of  finding  the  truth  is  not  a  real  one  ?  Whatever 
a  lawyer  may  do,  a  jur}anan  should  only  be  asked  to  find 
plain  facts.  Gains  puts  the  matter  on  the  right  ground. 
Speaking  of  one  of  the  fictions  of  the  Roman  law,  by  which 
a  man  could  be  treated  as  a  thief  caught  in  the  act,  though 
he  had  not  really  been  so,  and  of  what  was  called  legal  as 
distinguished  from  actual  detection  (just  as  our  lawyers 
sometimes  talk  of  legal  fraud).  Gains,  with  obvious  truth, 
as  well  as  good  sense,  rejects  any  such  fanciful  distinction ; 
neque  enim  lex  facere  potest  ui  qui  manifestus  fur  non  sity  manu 
festus  sit ;  non  magis  quam  qui  animofur  non  sity  fur  sit ;  at  illud 
sane  lex  facere  potest y  ut  perinde  aliquis  pcend  teneatur  aique  si 
furtum  admisissety  quamvis  nihil  admisserit.  That  I  take  to  be 
the  true  meaning  of  a  fiction.  Judges  begin  to  attribute  to 
certain  facts  consequences,  which  hitherto  were  only  attri- 
butable to  other  facts.  This  is  all  that  is  really  done,  and 
it  is  in  this  way,  I  conceive,  that  the  mendacious  aspect  of 
a  fiction  is  got  rid  of.  In  this  view  a  fiction  has  been 
explained  to  be  a  mere  artifice  of  juristical  terminology ; 
and  so  in  one  sense  it  is.  Whether  Judges  are  right  or  wrong 
in  having  recourse  to  such  an  artifice  may  be  questioned, 
but  there  is  in  it  nothing  mendacious. 

Such  refined  considerations  are,  however,  wholly  out  of 
place  in  the  presence  of  a  Jury.     Even  if  they  were  made 
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slligible  to  them  their  answer  would  still  be,  "  presume 
at  you  like,  attribute  to  circumstances  what  consequences 
1  please ;  that  is  your  business  ;  our  business,  as  we 
'e  been  told  by  you  a  hundred  times,  is  to  find  the  truth 
;ording  to  our  consciences,  and  no  legal  quibbles  what- 
ver  can  absolve  us  from  that  duty." 
4or  is  there  the  slightest  difficulty,  as  far  as  I  can  see, 
ring  the  difficulty  which  is  created  by  the  decisions,  in 
ting  rid  of  the  Jury's  intervention,  so  far  as  it  relates 
the  existence  and  subsequent  loss  of  the  grant.  One 
the  oldest  principles  of  law,  and  one  of  the  most 
versa],  but  which  these  decisions  lose  sight  of,  is  contra 
onem  non  admittitur  probatio.  For  as  it  is  pertinently 
ed  :  Quid  efficeret  probatio  verilatis,  ubi  fictio  adversus  veri- 
m  fingit  ?  Our  own  Judges  in  every  other  instance  but 
i  have  adhered  to  the  same  rule.    It  is  the  Court  and 

the  Jury  which  surmises  the  existence  of  a  fact,  "  which 
mise,"  as  Blackstone  says,  "  the  defendant  is  not  at 
irty  to  dispute." — (i  Comm.,  43.) 

)n  the  other  hand,  though  it  is  clearly  wrong  to  ask  a 
y  to  find  as  a  fact  that  a  grant  had  once  existed  which  is 
I  known  never  to  have  existed,  it  does  not  follow  that 
re  is  in  such  cases  no  question  for  the  Jury  at  all;  and 
fill,  I  think,  help  to  get  rid  of  a  good  deal  of  difficulty, 
re  consider  what  that  question  is.    Because  it  seems  to 

that  the  opinion  which  prevailed  in  Angtts  v.  Dalton 
>  given  under  a  wrong  impression  as  to  what  other 
rse  it  was  open  to  adopt.  It  might  be  reasonably  feared 
t  to  ask  the  Jury  whether  there  had  been  a  grant,  just 
:hey  might  be  asked  any  other  question,  would  defeat 

whole  object,  as  the  Jury  would  certainly,  if  left  to 
msetves,  find  the  truth.  So  again,  to  hold  that 
3yment  of  the  right  as  owner  thereof  in  itself  ^ve  a 
;,  is  a  course  for  which  the  previous  decisions  give  no 
ction,  and  which  is,  moreover,  in  the  case  of  negative 
ements  at  any  rate,  manifestly  unjust.     And  so    the 
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Judges  apparently  deem  it  necessary,  as  the  only  other 
alternative,  to  ask  the  Jury  whether  there  was  a  grant, 
with  directions  that  under  such  and  such  a  set  of  circum- 
stances they  were  bound  to  find  that  it  had  existed,  whether 
they  believed  it  or  not.  The  Judges  obviously  think,  and  it 
is  very  reasonable  that  they  should  think,  that  under  certain 
circumstances  the  right  ought,  and  that  under  other  circum- 
stances it  ought  not  to  be  acquired  by  enjoyment.  But  it 
does  not  seem  to  have  occurred  to  them  that  it  is  perfectly 
easy  to  regulate  the  acquisition  of  the  right  in  any  way  you 
please,  without  putting  any  pressure  upon  the  conscience 
of  the  Jury.  The  Judges  have  only  to  settle — what  it  is 
obviously  their  province  to  settle — ^the  circumstances  under 
which  the  right  may  be  gained,  and  to  work  the  fiction 
accordingly.  They  may  say,  if  so  minded,  that  in  order  to 
give  the  claimant  the  benefit  of  the  fiction  the  enjoyment 
must  have  been  apparent,  and  that  it  must  not  have  been 
obtained  by  violence  or  fraud ;  they  may  say  that  the 
claimant  will  not  have  the  benefit  of  the  fiction,  if  the 
servient  owner  has  been  during  the  time  of  enjoyment 
insane ;  they  may  say  that  he  will  have  it,  notwithstanding 
that  the  servient  owner  has  all  along  protested  against  the 
enjoyment,  but  not  if  the  protest  has  been  followed  by 
interruption.  And  of  course  it  would  be  for  the  Judges  in 
each  case  to  ask  the  Jury,  and  for  the  Jury  to  determine 
what  in  fact  were  the  circumstances  under  which  the  right 
claimed  had  been  enjoyed.  Even  if  the  Jury  could  in  law 
refuse  to  answer  these  inquiries,  there  is  practically  no 
likelihood  that  they  would  do  so,  nor  under  the  present 
rules  of  pleading  can  I  imagine  that  there  would  be  any 
real  difficulty  in  placing  these  questions  before  the  Jury  for 
their  consideration.  If  there  is  any  difficulty  it  ought  to 
be  removed. 

The  first  and  most  essential  step,  therefore,  is  to  get  rid 
of  this  tampering  with  the  conscience  of  the  Jury,  but 
before  the   law  upon  this  subject  can  be  placed  upon  a 
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satis&ctoTy  footing,  another  ootion  which  pervades  one  of 
the  judgments  in  this  case  must  also  be  got  rid  of,  and  that 
is  that  all  acquisition  of  easements  by  enjoyment  rests  upon 
the  presumed  assent  of  the  servient  owner.  It  is  hard  to 
know  how  to  attack  a  fallacy  so  baseless,  or  to  refute  a 
proposition  which,  the  moment  it  is  examined,  melts  away 
into  nothing.  Does  it  mean  a  real  assent,  and  that  the 
assent  in  that  case  confers  the  right  ?  It  is  sufficient  to 
dispose  of  this  suggestion  to  answer  that  a  real  assent 
hardly  ever  exists,  and  that  even  if  it  did  it  is  clear  law 
that  it  would  not  confer  the  right,  which  can  only  be 
created  inter  partes  by  an  instrument  under  seal.  Does  it 
mean  a  fictitious  assent  7  Then  the  proposition  comes  to 
this,  that  the  law  is  bound  irrevocably  to  a  fiction,  which, 
besides  being  absurd  in  itself,  is  contradicted  by  the  fact 
that  out  of  England  innumerable  easements  have  been 
acquired  without  resorting  to  any  presumption  of  a  fictitious 
assent  whatsoever. 

Akin  to  this  is  the  error  about  acquiescence.  Following 
out  the  erroneous  notion  that  in  prescription  there  is  always 
a  presumption  of  assent,  English  Judges  have  asserted  that 
an  easement  cannot  be  gained  unless  the  enjoyment  has 
been  acquiesced  in  by  the  servient  owner.  More  than  once 
it  was  said  in  the  course  of  this  case  that  a  man  who  does 
not  know  that  his  own  premises  lend  support  to  those  of  his 
neighbour  cannot  be  said  to  acquiesce  in  their  doing  so, 
and,  as  a  sequence  from  this,  it  is  observed  that  where  the 
enjoyment  is  secret  it  cannot  be  gained.  This  view  of  the 
law  is  generally  based  upon  the  expression  "clam"  of  the 
Roman  lawyers,  but  the  meaning  of  this  expression  has 
been  misconceived.  To  do  a  thing  "  clam  "  in  the  Roman 
Law  was  to  do  it  without  notice  to  the  person  who,  the 
doer  had  or  might  have  had  reason  to  suppose,  would 
object  to  its  being  done;  clam  facere  videtur  qui  txlavit 
adversarium  neque  ei  denuntiavit,  si  modo  ttmuit  ejus  con- 
troversiam,   aut   debuit   titnere.      This   was  looked   upon   as 
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a  dishonest  mode  of  acquiring  possession,  and  for  thai 
reason  resulted  in  no  benefit  to  the  party.  It  is  rectitude  of 
conduct  on  the  part  of  the  dominant  owner,  and  not  know- 
ledge on  the  part  of  the  servient  owner,  which  the  Roman 
Law  required.  The  opinion  to  the  contrary  founded  on  a 
single  passage  of  the  Code  has  been  shown  by  Savigny 
(Syst  IV.,  494)  to  be  erroneous,  and  it  is  now,  I  believe, 
fully  agreed  (see  Vangerow,  Pand,  s.  351)  that  the  scientia 
domini  was  not  a  requisite  to  the  acquisition  of  easements 
by  prescription  under  the  Roman  Law. 

Strange  to  say,  whilst  insisting  vehemently  upon  the 
necessity  of  presumed  assent  or  acquiescence  on  the  part 
of  the  servient  owner,  English  Judges  almost  in  the  same 
breath  declare  that  it  is  of  no  avail  to  prove  that  there  was 
no  assent  at  all  on  his  part,  nor  even  that  he  actually 
dissented.  What,  as  Lord  Justice  Bramwell  once  asked  in 
a  similar  case,  must  any  man  who  is  not  an  English  lawyer 
think  of  such  a  contradiction  as  this  ?  No  explanation  but 
one  is  possible,  namely,  that  the  Judges  are  seeking  for  the 
right  thing  under  the  wrong  name.  They  go  on  to  say  that 
dissent  followed  by  interruption  prevents  the  acquisition. 
Then  why  in  the  world  not  say,  in  plain  and  intelligible 
language,  that  what  prevents  acquisition  is  not  the  absence 
of  assent  or  the  dissent  of  the  servient  owner,  but  the 
interruption  itself;  and  for  the  plainest  of  all  possible 
reasons.  Not  because  interruption  negatives  acquiescence, 
or  because  the  absence  of  interruption  leads  to  a  presump- 
tion of  assent.  If  this  were  the  true  ground,  it  would  be 
merely  arbitrary  to  give  to  an  actual  interruption  an  effect 
which  was  not  given,  say,  to  a  distinct  written  notice ;  and 
we  should  be  guilty  of  the  absurdity  of  giving  to  a  fictitious 
assent  an  effect  which  is  not  given  to  a  real  one.  The  true 
ground  why  interruption  prevents  acquisition  is  a  far 
stronger  one,  namely,  that  continuous  enjoyment  being  the 
very  ground  and  basis  of  the  acquisition,  the  acquisition  is 
as  completely  stopped  by  interruption  of  the  enjoyment  as 
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if  a  man  were  interrupted  in  signing  a  deed  by  which  his 
property  was  to  be  conveyed. 

Another  error  of  ]ang;uage,  less  mischievous,  but  still  one 
which  it  is  desirable  ■  to  remove,  is  the  assertion  that  the 
right  to  the  support  of  your  own  house  by  your  neighbour's 
premises  is  not  a  right  of  property.  It  is  difficult  to  con- 
ceive what  definition  could  be  given  of  rights  of  property 
which  would  exclude  such  a  right  as  this.  The  right  of 
support,  if  it  exists  at  all,  is,  to  use  the  expressive  language 
of  the  Roman  Law,  a  jus  in  re  aliend,  and  it  is  also  a  jus  in 
rem;  or,  combining  the  two  phrases  into  one,  it  is  a  right 
over  a  thing  available  against  all  the  world.  Is  not  every 
such  right  a  right  of  property  ?  I  think  everyone  would  say 
so  who  was  not  blindfolded  by  the  English  cases.  The 
Judges,  who  use  this  language,  do  not  say  what  in  their 
view  constitutes  a  right  of  property ;  but  whilst  they  admit 
that  the  support  of  land  unencumbered  by  buildings  is  a 
right  of  property,  they  say  that  a  similar  right  if  the  land 
be  built  upon  is  not.  The  ground  for  this  distinction  seems 
to  be  the  notion  that  the  former  right  existed  from  the 
"  beginning,"  an  expression  which,  as  I  understand  it,  is 
not  equivalent  to  "  time  immemorial,"  or  the  commence- 
ment of  the  reign  of  Richard  I.,  but  throws  us  back  to  the 
date  of  the  last  great  geological  change.  I  gather  also 
from  one  of  the  judgments  that  Lord  Wensleydale  applied 
another  test  to  rights  of  this  kind,  "that  they  were  bestowed 
by  Providence  for  the  common  benefit  of  man."  To  my 
mind  this  is  a  sorry  mode  of  eking  out  a  legal  argument. 
Supposing  it  to  be  correct  to  assert  that  Providence  did 
bestow  the  right  of  support  of  unencumbered  land  for  the 
common  benefit  of  man,  how  does  that  prove  that  the  right 
of  support  in  this  case  is  a  right  of  property,  and  that  in 
the  case  of  encumbered  land  it  is  not  ?  This  is  another 
instance  of  confusion  in  the  use  of  language.  What  is 
really  meant  is  this :  that  the  right  to  support  is,  in  the 
case  of  unencumbered  land,  attributed  by  the  law  without 
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any  proof  of  its  acquisition ;  whereas,  the  right  to  support 
of  encumbered  land  is  not  attributed  by  the  law,  but  must 
be  shown  to  have  been  acquired.  That  is  what  is  meant, 
and  so  stated  the  assertion  is  intelligible.  This  is  the 
phraseology  in  similar  cases  of  both  the  French  and  Italian 
Codes. 

There  is,  however,  one  difficulty  connected  with  this  sub- 
ject which  I  am  bound  to  admit  that  mere  verbal  correction 
will  not  altogether  remove.  The  Lord  Chief  Justice 
Cockbum,  in  his  judgment  in  the  Court  below  (L.R.  3 
Q.B.Div.  85),  insisted  very  strongly  that  if  the  right  was 
one  which  practically  could  not  be  obstructed,  it  could  not 
be  acquired  by  enjoyment,  for  the  reason  that  the  most 
vigilant  owner  would  thus  be  exposed  to  have  his  rights 
curtailed  at  the  will  of  his  neighbours.  The  Lord  Chief 
Justice  also  considered  that  obstruction  of  the  enjoyment 
of  the  right  of  support,  when  the  dominant  owner  had 
exceeded,  what  I  may  call  for  want  of  a  better  expression, 
the  natural  right,  was  practically  impossible.  That  is  to 
say,  he  considered  it  practically  impossible  for  a  man  to 
dig  away  his  own  soil  so  as  to  take  away  the  support  from 
his  neighbour's  house,  as  soon  as  his  neighbour  began  to 
lean  too  much  upon  him.  Most  people,  I  imagine,  will 
agree  with  the  Lord  Chief  Justice.  But  supposing  we  do 
not  go  so  far.  Why  on  earth  should  people  be  driven  into 
doing  anything  so  selfish  and  unneighbourly?  No  one 
wants  to  do  anything  of  the  kind,  and  a  rule  of  law  which 
brought  about  any  such  result  would  be  most  disastrous. 
Everyone  has  probably  seen  in  various  parts  of  the  suburbs 
of  London  half-a-dozen  boards  nailed  to  the  top  of  two 
poles,  and  placed  so  near  a  neighbouring  window  as  to 
exclude  all  light  from  entering  it.  This  melancholy 
object  might  serve  as  a  monument  to  the  author  of  the 
Prescription  Act,  to  whom  we  are  indebted  for  it.  The 
ground  which  is  overlooked  is  generally  occupied  by  cab- 
bages, sometimes  it  is  not  occupied  at  all,  and  only  lies 
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waiting  for  a  builder  to  take  it.  No  one's  privacy,  or 
convenience,  or  comfort  would  be  interfered  with  by  the 
window  in  question,  if  the  view  from  it  were  wholly  un- 
obstructed, and  a  gloomy  chamber  would,  for  a  time  at 
least,  be  rendered  more  cheerful.  But  no  prudent  owner- 
dare  allow  this.  Parliament  has  decreed,  that  if  this 
window  remains  unobstructed  for  twenty  years,  a  con- 
siderable strip  of  the  adjoining  ground  shall  become  for 
ever  useless  to  the  owner ;  that  is  to  say,  it  cannot  be 
applied  to  the  only  purpose  for  which  it  is  really  suitable, 
namely,  for  being  built  on. 

Savigny,  by  no  means  an  impulsive  lawyer,  calls  such  a 
state  of  things  monstrous,  and  not  being  embarrassed  by 
the  Prescription  Act,  proceeds  to  examine  whether  upon 
true  principles  of  law  a  negative  easement  is  gained  merely 
because  the  adjoining  owner  has  not  interrupted  its  enjoy- 
ment. The  argument  is  well  known,  and  I  need  not  repeat 
it  here.  He  comes  to  the  conclusion  that  the  right  is  not 
gained. 

It  is  not  necessary  for  me  to  say  whether  Savigny's 
conclusion  is  right  or  wrong.  English  Judges  seem  to  be 
divided  upon  the  point,  some  thinking  that  negative  ease- 
ments can  be  so  gained,  and  others  that  they  cannot ; 
others  again  thinking  that  some  negative  easements  can  be 
so  gained,  but  not  all.  As  regards  light  the  question  has 
been  settled  in  England  by  statute  in  &vour  of  the  acquisi- 
tion, whilst  by  the  two  codes  which  I  have  already  had 
occasion  to  refer  to  the  question  is  settled  the  other  way. 
I  do  not  think  a  solution  of  this  question  in  the  sense  of  the 
Prescription  Act  can  be  considered  a  satisfactory  one. 
Even  if  Savigny  be  wrong  in  his  law,  there  is  at  least  good 
sense  in  his  observation  that  a  man  ought  not,  merely  by 
building  a  house,  to  put  himself  in  the  way  of  gaining 
numberless  easements  againstall  his  surrounding  neighbours, 
who  (I  assert  again),  are  practically  powerless  to  prevent 
the  acquisition.     Fancy  what  would  happen  if  in  a  crowded 
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town,  when  a  man  added  a  new  storey  to  his  house,  his 
neighbours  began  to  "  interrupt "  his  enjo)anent  of  the 
various  easements  incident  to  such  a  building.  They 
would  have  to  treat  him  as  bees  are  said  to  treat  an 
intruder  into  their  hives — they  would  have  to  enclose  him 
in  a  kind  of  shell  or  cylinder  impervious  to  the  light,  at  the 
same  time  digging  a  trench  all  round  his  foundations. 
Indeed,  I  am  not  sure  that,  in  theory,  this  trench  ought  not 
to  be  dug  so  as  just  to  let  down  the  new  building.  Anyhow 
it  is  an  operation  requiring  the  nicest  mechanical  calcula- 
tions, and  probably  rendering  it  necessary  to  pull  down  and 
rebuild  many  of  the  adjoining  houses.  If  this  is  practicable, 
I  still  ask,  is  it  desirable  ? 

But  I  admit  that  the  rigid  application  of  the  other  alter- 
native, namely,  that  even  an  enjoyment  from  time  im- 
memorial will  not  confer  the  right  to  a  negative  easement, 
would  scarcely  seem  to  be  acceptable  to  English  people. 
Sometimes  it  happens  that  a  small  house,  which  has  been 
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comfortably  lighted  and  ventilated  for  perhaps  a  hundred 
years,  is  about  to  be  rendered  almost  unfit  for  habitation 
by  a  huge  building  planted  at  its  side.     I  am  afraid  that  no 
arguments  which  Savigny  or  any  other  lawyer  could  produce 
would  persuade  English  people  that  there  was  in  this  no 
injury  which  the  law  ought    to    redress;    and    if  people 
think  that  this  ought  to  be  the  law,  they  have   a  right 
to  make  it   so.     But   no  power   on   earth  can  make  the 
acquisition  of  negative  easements  conform  to  the  principles 
of    acquisition    founded    upon   user.      The  easements    of 
light,  and   air,  and  of  support,  if   not  created  by  a  real 
agreement,  express  or  implied,  ought,  to  the  extent  desired, 
to  be  attributed  by  the  law,  and  rendered  entirely  indepen- 
dent of  acquisition  by  enjoyment.    Acquisition  by  enjoy- 
ment  in   cases  where  enjoyment  cannot  be    interrupted 
is  a  far  less  satisfactory  expedient,  and  not  a  whit  more 
just,  than  giving  to  all  men,  without  enjoyment,  a  fixed 
and  modified  right  to  certain  easements  which  everybody 
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requires,  and  by  which,  if  a  man  loses  in  one  direction,  he 
gains  in  another.  The  extent  to  which  such  easements 
will  he  attributed  by  the  law,  and  the  manner  in  which  they 
will  be  secured,  should  be  laid  down  in  a  code  of  building 
regulations,  which  will  naturally  be  more  minute  than,  and  in 
some  respects  different  from,  those  of  the  French  Code,  but  for 
which  the  clear  and  simple  provisions  of  that  code  will  form 
something  like  a  model.  Moreover,  it  serves  no  useful  purpose 
to  go  back  for  the  origin  of  such  rights  to  "  the  beginning," 
or  to  derive  them  from  the  "  bounty  of  Providence."  Nor 
is  it  necessary  to  have  recourse  to  any  of  the  principles 
handed  down  to  us  by  the  Roman  Law.  These  principles 
are  not  in  all  respects  suitable  to  the  wants  of  the  nineteenth 
century.  The  legislative  authority  of  Parliament  is  strong 
enough  to  establish  such  rights  on  a  firm  basis.  Judges 
have  done  their  best  to  put  the  law  on  a  reasonable  footing 
and  have  failed.  A  good  Parliamentary  Committee,  well 
advised  by  persons  of  skill  and  experience,  could,  I  believe, 
easily  settle  the  matter. 

W.  Markby. 


III.— ON  THE  SIMPLIFICATION  OF  THE 
MARRIAGE  LAWS  OF  THE  UNITED  KINGDOM. 
TN  a  recent  article  in  this  Review*  we  touched  upon  the 
-*-  subject  of  Marriage,  and  we  recur  to  some  different 
aspects  of  it  in  the  present  number.  The  latter  part 
of  our  former  essay  was  principally  devoted  to  the  question 
whether  in  English  law  the  contract  of  marriage  was  civil 
or  religious.  We  endeavoured  to  show  that  though  the 
Church  claimed  to  hold  this  contract  in  her  holy  keeping. 

Low  Magaxitu  and  Rn/iiw,  No.  CCXXXI,,  FebruAi}',  1879. 
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and  the  State  largely  acknowledged  the  soundness  of 
her  claims,  yet  the  latter  strongly  asserted  it  to  be  within 
its  own  proper  province;  and  that,  primarily,  matrimony 
was  a  civil  contract,  and  a  civil  status,  into  which  the 
persons  marrying  entered.  The  social  results  of  marriage 
— the  position  of  the  spouses  to  each  other,  and  to  the 
rest  of  the  world — their  liability  to  the  criminal  law  by 
endeavouring  to  contract  a  second  tie  while  the  first  yet 
subsists — ^and  their  mutual  derivation  of  the  rights  of 
property,  would  warrant  this  claim  of  the  State.  The  whole 
law  of  succession  to  property,  as  well  as  the  position  of 
the  offspring,  depends  upon  the  union  being  marriage  and 
lawful,  or  promiscuous  and  unrecognized.  From  whatever 
point  of  view  we  may  regard  it,  marriage  must  always  be 
important  and  interesting ;  and  a  very,  if  not  quite  the  most, 
important  point  is,  that  the  contract  should  be  as  public  as 
possible.  The  entry  into  such  an  engagement  and  under- 
taking ought  to  be  fenced  in  with  safeguards  against  fraud, 
secrecy,  or  clandestinity.  "It  is  the  duty  of  the  State  to 
discourage  and  place  obstacles  in  the  way  of  sudden  and 
clandestine  marriages,  both  for  the  sake  of  inducing  fore- 
thought and  deliberation  generally  in  the  formation  of 
indissoluble  relations  upon  which  the  happiness,  usefulness, 
and  morality  of  life  depend,  and  also  for  the  special  purposes 
of  preventing  incest  and  polygamy,  and  enabling  parents 
and  guardians  to  protect  minors  from  improvident  and  un- 
suitable connexions."*  We  may  take  a  hint  on  this  point 
from  recent  legislation.  After  the  passing  of  the  Irish 
Church  Act,  and  by  33  &  34  Vict.,  c.  no,  the  heads  of 
certain  denominational  bodies  in  Ireland  were  granted  the 
privilege  of  issuing  special  licences,  to  marry  anywhere  and 
at  any  time  within  three  months,  to  persons  who  were  both 
of  the  same  persuasion  as  the  head  or  chief  of  the  sect ;  but 
in  the  following  year,  by  34  &  35  Vict.,  c.  49,  this  privilege 

*  **  Report  of  the  Royal  CommisBion  on  the  Marriage  Laws,"  p.  xxv. 
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vas  fenced  in  by  the  proviso  that  such  licence  should  be 
>receded  by  a  Registrar's  certificate.  Do  the  marriage  laws  ■ 
)f  the  United  Kingdom  really  conduce  to  proper  publicity 
tnd  security?  We  think  that,  individually,  they  fall  very 
ar  short  of  these  desiderata ;  but  harmoniously  blended, 
:hey  would,  to  a  considerable  extent,  ensure  these  needful 
objects.  The  three  kingdoms,  England,  Scotland,  and 
[reland,  though  politically  forming  a  whole,  are  in  many 
vays  widely  different  from  each  other ;  the  laws  and 
;ustoms  found  on  one  side  of  the  border  not  only  have 
/^anished  as  you  step  across,  but  their  very  opposites  and 
:ontradictories  take  their  place.  The  task  of  assimilating 
:he  laws  of  the  three  countries,  preserving  the  good  of  each, 
;asting  away  the  worthless,  and  supplying  what  is  wanting, 
vould  be  one  that  a  legal  or  philosophical  Herakles  himself 
■night  well  decline.  The  laws  which  deal  with  the  formation 
■>{  the  marriage  contract  afford  a  striking  example  of  this 
diversity.  That  course  of  conduct  which  in  one  country  is 
jvidence  of  marriage,  and  goes  to  prove  a  contract,  is  in 
mother  utterly  powerless  to  impress  upon  a  connexion, 
iiowever  vital  it  may  be  to  the  interests  of  many,  the  stamp 
jf  a  valid  marriage,  if  the  intention  of  the  parties  is  that 
their  connexion  should  not  be  marriage.  The  law  of  the 
land  here  in  England  secures  a  greater  amount  of  publicity 
in  more  instances  both  before  and  at  the  time  of  the 
marriage  ceremony  than  that  of  Scotland  or  Ireland, 
certainly  than  that  of  Scotland,  as  we  shall  shortly  see. 
In  Ireland  the  law  that  governs  the  marriages  of  Roman 
Catholics  is  different  from  that  which  regulates  the  union 
of  those  of  other  denominations,  and  is  the  common  law  of 
the  country  in  such  matters ;  and  as  the  marriages  under  it 
form  a  large  majority  of  all  that  take  place,  in  treating  of 
our  present  subject  we  must  regard  it  as  the  law  prevailing 
in  the  country.  The  evil  of  this  diversity  of  laws  has  been 
an  ever  present  one,  and  from  time  to  time  attempts  to 
grapple  with  it  have  been  made ;  but  like  all  reforms  which 
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most  nearly  and  dearly  concern  the  good  estate  and  happi- 
ness of  the  people,  they  have  been  for  a  time  unsuccessful, 
and  the  matter  has  been  shelved  to  a  more  convenient 
season.  Legislation  on  marriage  has  been  of  the  usual 
piece-meal  and  patchwork  order — correcting  from  time  to 
time  flagrant  abuses  in  England,  then  in  a  few  years  trying 
to  assimilate  the  law  of  Ireland,  with  every  now  and  then 
at  lengthy  intervals  a  tinkering  up  of  the  Scots  law ;  harking 
back  to  dig  up  a  fresh  crop  of  scandals  that  flourished  in 
England ;  then  after  an  appropriate  lapse  of  time  weeding 
the  Irish  garden ;  and  winding  up  with  a  feeble  attempt  to 
make  the  Scotchman's  field  something  like  that  of  the  other 
two  countries.  A  good  sound  judicious  and  universal  piece 
of  law-making  was  more  than  was  to  be  expected ;  and, 
we  are  afraid,  is  not  yet  to  be  realized;  but  hope  still 
remains. 

In  1865,  a  Royal  Commission,  presided  over  by  the 
late  Lord  Chelmsford,  was  appointed  **  to  inquire  into  and 
report  upon  the  state  and  operation  of  the  various  laws  now 
in  force  in  the  different  parts  of  the  United  Kingdom  with 
respect  to  the  constitution  and  proof  of  the  contract  of 
marriage,  and  the  registration  and  other  means  of  preserv- 
ing evidence  thereof."  The  Commission  finally  made  their 
Report  in  July,  1868,  and  it  is  to  this  Report  that  we  are 
largely  indebted  for  much  information  and  many  useful 
suggestions  in  the  following  article.  We  shall  not  concern 
ourselves  about  the  registration  of  marriages,  because  that 
is  a  matter  that  is  only  the  effect  of  a  cause,  and  happens 
after  the  event,  and  does  not  fully  secure  publicity  or  check 
fraud  and  improvidence  in  the  inception  of  the  tie.  We 
shall  treat  only  of  the  preliminaries  of  marriage  which  may 
best  secure  regularity  and  publicity  of  the  fact.  We  shall  not 
touch  upon  such  questions  as  the  capacity  or  ages  of  the 
contracting  parties  ;  nor  will  divorce  come  within  the  scope 
of  our  suggestions.  In  a  word,  to  sum  up  the  gist  of  our 
remarks — ^before  whom,  as   an  official  witness,  shall  the 
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consent  of  the  parties  to  become  man  and  wife  be  declared? 
We  propose  to  divide  our  subject  under  the  following 
heads : — 

I.  A  statement  of  the  marriage  laws  of  the  three 
kingdoms. 

II.  Desirableness  of  uniformity  of  laws,  and  of  making  a 
civil  ceremony  compulsory. 

III.  Criticisms  on  certain  objections  which  may  be 
offered  to  such  a  proposal. 

IV.  A  sketch  of  the  proposed  plan  to  ensure  proper 
publicity  and  notification  of  the  fact  of  marriage. 

I.  We  will  first  set  out  the  laws  of  England  which  deal 
with  the  preliminaries  of  marriage,  then  those  of  Ireland, 
and  lastly  those  of  Scotland. 

Marriage  Laws  of  England. 

I.  Marriages  according  to  the  Rites  and  Ceremonies  of 
the  Established  Church. 

(i.)  By  Publication  of  Banns  under  4  Geo,  IV .^  c.  76. — 
Banns  must  be  published  in  an  audible  manner,  on  three 
consecutive  Sundays  preceding  the  marriage,  in  the  parish 
church  or  public  chapel  of  the  parish  or  chapelry,  in  which 
they  may  lawfully  be  published  [or  of  each  parish  or 
chapelry,  if  more  than  one],  in  which  the  persons  intending 
to  marry  shall  reside,  who  must  be  named  in  such  church 
or  chapel  [or  one  of  such  churches  or  chapels],  except 
their  proper  church  or  chapel  is  rebuilding  or  under  repair. 
Before  publishing  banns  the  clergy  can,  but  very  seldom 
do,  require  seven  days  previous  notice  of  the  names  and 
residence  of  the  persons  to  be  married.  Such  publication 
of  banns  is  absolutely  void  if  the  clergyman  publishing 
them  has  notice  of  dissent  at  the  time  of  publication  from 
those  entitled  to  dissent ;  or,  if  the  marriage  is  not 
solemnized  within  three  months  of  last  publication ;  or,  if 
the  marriage  is  without  good  reason  not  solem  nized  in  the 
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proper  church  or  chapel.  Publication  of  banns  can  law- 
fully take  place  only  in  parish  churches,  and  in  other 
churches  or  chapels  specially  authorized  by  episcopal  licence, 
or  Order  in  Council. 

(ii.)  By  Special  Licence. — This  is  granted  by  the  Arch- 
bishop of  Canterbury  alone  under  25  Hen.  VIIL,  c.  21, 
sec.  4.  Its  price  is  prohibitive ;  and  it  is  a  luxury  in  which 
only  the  wealthy  can  indulge ;  and  but  very  few  are  issued 
m  the  course  of  the  year.  It  is  granted  only  on  special 
grounds;  its  privileges  are  that  the  marriage  can  take 
place  at  any  time  and  any  place  within  three  months  of 
its  issue. 

(iii.)  By  Common  Licence. — This  is  granted  by  the  Arch- 
bishops through  their  vicars-general  for  their  respective 
provinces,  and  by  the  Bishops  through  their  Chancellors 
and  surrogates,  for  their  dioceses,  under  4  Geo.  IV., 
c.  76.  One  of  the  persons  wishing  to  be  married  by  such 
licence  must  appear  in  person  before  the  surrogate,  and 
state  upon  oath : — (a.)  That  he  or  she  has,  for  the  preceding 
fifteen  days,  had  his  or  her  usual  place  of  abode  within  the 
parish  or  district  in  the  church  or  chapel  of  which  the 
marriage  is  to  take  place*  (b.)  That  he  or  she  does  not 
know  of  any  impediment  of  kindred  or  alliance,  or  any  other 
lawful  cause  why  the  marriage  should  not  be.  (c.)  That 
the  consent  of  the  proper  persons  has  been  obtained.  [This 
last  is  required  where  either  party  is  a  minor,  and  has  not 
been  previously  married.] 

A  marriage  upon  a  licence  must  take  place  in  a  church  or 
chapel  named  in  the  licence  within  three  months  from  the 
date  of  its  grant.  A  caveat  may  be  lodged  against  such 
licence,  in  which  case  it  must  not  be  issued  until  the  judge, 
out  of  whose  office  the  licence  is  to  issue,  certifies  to  the 
Registrar  that  such  licence  ought  to  issue,  or  the  caveat  is 
withdrawn. 

(iv.)  On  Production  of  the  Registrar's  Certificate^  under  b&y 
Will.  77.,  c.  85,  and  19  &  20  Vict.,  c.  119. — This  certificate 
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is  in  lieu  of  the  publication  of  banns,  and  the  clergy  may, 
but  are  not  bound,  to  marry  persons  under  it.  The  forms 
to  be  observed  we  will  set  out  later  on,  under  the  head  of 
the  Registrar's  Certificate. 

Marriages  under  any  of  the  foregoing,  except  the  special 
licence  as  to  hours,  must  be  solemnized  between  the  hours 
of  8  a.m.  and  12  noon,  in  the  presence  of  at  least  two 
witnesses,  besides  the  officiating  clergyman. 

2.  Marriages  not  according  to  the  Rites  and  Ceremonies 
of  the  Established  Church. 

Although  by  the  Toleration  Act  of  i  Will,  and  Mary,  the 
status  of  Dissenters  was  recognised,  and  their  marriages, 
celebrated  according  to  their  own  rites  and  usages,  were 
treated  as  marriages  de  facto^  yet  Lord  Hardwicke's  Act 
made  the  Church  of  England  the  sole  medium  of  con- 
tracting legal  marriage.  The  Marriage  Act  of  1823 
[4  Geo.  IV.,  c.  76]  in  no  way  altered  the  law  in  that 
respect ;  and  it  is  not  until  we  come  to  Lord  Russell's  Act 
of  1837  [6  &  7  Will.  IV.,  c.  85]  that  the  hardship  of  com- 
pelling persons  of  one  religious  persuasion  to  frequent  the 
sacred  edifices  of  those  of  another,  in  order  to  be  married, 
is  removed.  The  scope  of  the  Act  was  to  enable  dissenters 
to  celebrate  their  marriages  according  to  their  own  rites 
in  their  own  places  of  worship,  if  so  registered,  and  in  the 
presence  of  a  Registrar  of  Marriages.  It  also  enabled 
those  to  be  married  who  did  not  care  to  employ  a 
religious  ceremony ;  also  those  who,  being  of  different 
creeds,  thought  the  civil  rite  should  be  added  to  the 
religious. 

Such  marriages  may  take  place — (a.)  on  the  Registrar's 
certificate,  or  (b.)  on  his  licence. 

(a.)  On  the  Certificate. — One  of  the  parties  desiring  to 
marry  must  give  notice  in  writing  to  the  Superintendent 
Registrar  of  the  district  in  which  they  must  have  lived  at 
least  the  seven  preceding  days  [and  if  they  live  in  more  than 
one  district,  then  to  the  Superintendent  Registrar  of  each 
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district],  and  must  also  state  their  names,  surnames, 
and  profession  or  condition  ;  how  long  they  have  lived  in 
the  district  [or  districts] ,  and  the  building  in  which  the 
marriage  is  to  take  place.  He  or  she  must  also  make  a 
declaration  that  there  is  no  impediment  of  kindred  or 
alliance,  or  other  lawful  hindrance  to  the  marriage;  and 
that  the  consent  of  the  proper  persons  [if  both  or  either  of 
the  contracting  parties  are  or  is  under  age,  and  not  pre- 
viously married]  has  been  obtained.  Such  notice  is  to  be 
entered  in  the  "  Marriage  Notice  Book,"  which  is  to  be 
open  at  all  reasonable  times  for  inspection.  An  exact  copy 
of  this  notice  must  be  suspended  in  some  conspicuous  place 
in  the  office  of  the  Superintendent  Registrar  during  21  con- 
secutive days  after  the  entry  of  the  notice  in  the  book.  The 
issue  of  this  certificate  may  be  forbidden  at  any  time  before 
it  is  issued  ;  and  if  so  forbidden,  all  proceedings  based  on 
it  become  void.  At  the  end  of  the  21  days,  and  if  no 
objection  to  the  projected  marriage  has  meanwhile  been 
offered,  the  Superintendent  Registrar  issues  his  certificate. 
The  parties  can  now  marry  at  any  registered  building, 
according  to  the  rites  and  usages  of  their  communion ; 
provided  that  they  are  married  within  the  hours  of  8  a.m. 
and  12  noon,  and  in  the  presence  of  a  marriage  Registrar; 
or  at  the  Registrar's  office  between  the  same  hours, 
and  in  the  presence  of  the  Superintendent  Registrar,  and 
one  of  the  marriage  Registrars  of  the  district,  and  two 
witnesses. 

(b.)  On  the  Registrar's  Licence. — ^The  same  sort  of  notice 
must  be  given  to  the  Superintendent  Registrar ;  but  there 
must  be  a  statement  that  both  or  either  of  the  parties  have 
or  has  had  their  or  his  or  her  usual  place  of  abode  for  at 
at  least  the  fifteen  preceding  days  within  the  district.  The 
other  declarations  are  the  same  as  under  the  certificate. 
This  notice  need  not  be  suspended  in  the  office.  The  cer- 
tificate of  the  notice,  unless  forbidden,  may  be  given  after 
the  expiration   of  one  whole  day  next   after  the   day  of 
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entry  of  such  notice,  and  the  marriage  may  be  thereupon 
solemnized  at  any  registered  building  mentioned  in  the 
licence.* 

Certain  exceptions  to  the  above  provisions  are  made  in 
favour  of  Quakers  and  Jews.  The  members  of  these  bodies 
require,  like  other  Nonconformists,  the  Registrar's  certifi- 
cate or  licence ;  but  they  are  not  restricted  to  registered 
buildings,  or  to  buildings  within  the  district  or  districts  in 
which  the  parties  dwell.  Any  place  within  the  Super- 
intendent Registrar's  district  in  which  marriages  can  pro- 
perly be  solemnized,  according  to  the  usages  of  these 
denominations,  may  be  inserted  in  the  licence  or  certificate. 
Neither  Jews  nor  Quakers  require  the  presence,  at  their 
marriages,  of  the  Registrar.  In  the  case  of  the  Quakers, 
the  presence  of  an  officer,  called  the  **  registering  officer,'* 
and  in  that  of  the  Jews,  of  the  certified  "  secretary  of  a 
S)magogue,"  dispenses  with  that  of  the  Registrar. 

A  marriage  contract  may  be  vitiated  and  rendered  null 
in  law  by  the  falsification  or  even  slight  disguise,  through 
the  fraud  of  both  parties,  of  a  Christian  name  or  surname  in 
the  publication  of  banns,  and  possibly  in  a  Registrar's  cer* 
tificate,  but  not  in  a  common  licence.  Instead  of  nullity 
for  such  fraud  in  a  licence,  it  is  now  forfeiture  of  all  pro- 
perty accruing  from  the  marriage. 

Marriage  Laws  of  Ireland. 

Since  the  beginning  of  the  year  1871,  great  changes  have 
taken  place  in  Ireland  in  the  relative  position  of  the 
religious  bodies.  Before  that  date  there  was  an  Established 
Church;    now  there  is  no   church  or  communion  more 

•  No  licence  can  be  granted  for  a  marriage  in  any  church  or  chapel  belonging 
to  the  Church  of  England,  or  licensed  for  the  celebration  of  divine  service 
according  to  its  rites.  Nor  can  a  certificate  be  issued  for  a  marriage  in  a 
registered  building  which  is  more  than  two  miles  out  of  the  Superintendent 
Registrar's  district,  except  for  the  reasons  specified  in  3  ft  4  Vict.,  c.  73,  sees. 
2ft  5. 
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particularly  favoured  than  another,  but  all  the  more  im- 
portant denominations  are  placed  on  the  same  level  in  the 
eye  of  the  law. 

We  propose  to  treat  the  Irish  law  of  marriage  on  the 
denominational  basis,  and  to  notice  only  those  points  which 
do  not  appear  in  the  English  system ;  for  the  two  systems 
as  created  by  statute  are  substantially  the  same. 

I.  Marriages  according  to  the  Rites  of  the  Episcopalian 
Church. 

(i.)  By  publication  of  Banns,  under  '^^  &  34  Vict.,  c.  no. — 
Banns  may  be  published  on  any  holy  day,  as  well  as  Sunday. 
The  clergy  have  not  the  power  of  making  certain  inquiries 
before  publishing  banns,  which  in  England  they  are  entitled 
to  do.  The  ceremony  must  be  performed  within  the  hours 
of  8  a.m.  and  2  p.m. 

(ii.)  By  Special  Licence. — Under  33  &  34  Vict.,  c.  no,  s.  36, 
where  any  persons  are  both  of  them  Protestant  Episcopa- 
lians, and  desire  to  marry,  any  bishop  of  the  Episcopal 
Church  may  grant  them  a  special  licence  to  marry,  at  any 
convenient  time,  in  any  place  within  his  episcopal  super- 
intendence. The  parties  must  now,  under  34  &  35  Vict., 
c.  49,  s.  22,  before  the  marriage,  produce  a  Registrar's 
certificate,  which  must  be  signed  by  the  contracting  parties, 
at  least  two  witnesses,  and  the  officiating  clergyman. 

(iii.)  By  Common  Licence.* — ^This  licence  is  issued  by  per- 
sons nominated  by  the  bishops,  under  33  &  34  Vict.,  c.  49, 
s.  35,t  and  authorizes  marriage  in  the  churches  or  chapels 
within  the  districts  for  which  the  surrogates  are  appointed. 
These  persons  so  appointed  must,  before  acting,  give  secu- 
rity by  bond  for  jf  100  to  the  Registrar-General,  for  the 

*  The  cott  of  this  licence  being  cheaper  than  that  of  the  publication  of 
banns,  the  majority  of  Episcopalian  marriages  is  by  licence  rather  than  banns. 

t  This  statute  legalizes  "mixed  marriages,'*  >.«.,  marriages  between  persons 
of  different  denominations ;  and  exempts  from  punishment  Episcopalian  and 
Roman  Catholic  ministers  for  celebrating  such  marriages  in  accordance  with 
the  provisions  of  the  Act. 
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proper  performance  of  their  duty.  A  licence  is  granted, 
after  the  expiration  of  a  seven  days'  notice,  to  the  party 
applying  for  it,  who  has  resided  not  less  than  seven  conse- 
cutive days  in  the  district  of  the  licencer  previous  to  the 
application  for  such  licence.  Before  it  is  granted,  such 
party  must  on  oath  declare  that  he  or  she  has  resided 
fourteen  days  in  the  district.  The  licencer  is  bound  to  send 
a  copy  of  the  notice  as  received  by  him,  and  entered  in  his 
book,  to  the  incumbent  of  the  parish  [or  of  each  of  the 
parishes,  if  more  than  one]  in  which  the  parties  reside. 

(iv.)  On  the  Registrar's  Certificate, — The  clergyman  is 
bound  to  marry  the  parties  on  the  production  of  a  proper 
certificate. 

2.  Roman  Catholic  Marriages. 

Between  the  laws  affecting  these  marriages  and  those 
ordinarily  prevailing  in  England  there  is  a  wide  divergence, 
which  is  due  to  more  modem  legislation  on  marriage  in 
England  than  in  Ireland  anterior  to  the  passing  of  the  Irish 
Church  Act.  The  common  law  in  Ireland  in  matters  matri- 
monial is  considered  to  be  the  decrees  of  the  Council  of 
Trent,  which  have  been  and  are  accepted  as  binding,  save 
where  they  have  been  altered  or  over-ridden  by  legislative 
enactments. 

(i.)  Publication  of  Banns. — By  the  law  of  the  Church, 
banns  ought  to  be  published  on  three  consecutive  Sundays 
or  holy  days,  but  are  usually  dispensed  with  by  episcopal 

licence. 

(ii.)  Necessity  for  the  Intervention  of  an  Ordained  Minister. — 
By  the  common  law  marriage  must  be  solemnized  by  a 
clergyman  in  holy  orders  ;*  and  a  marriage  solemnized  by 
any  such  clergyman  in  a  church,  or  private  house,  at  any 
time  and  anywhere,  between  persons  competent  to  marry, 

•  This  applied  equally  to  a  clergyman  of  the  United  Church  of  England  and 
Ireland ;  but  see  the  case  in  Scotland,  where  the  decrees  of  the  Tridentine 
Council  do  not  obtain,  Jolly  v.  MacGregor,  3  Wil.  and  Shaw  85,  which  goes 
to  the  opposite  contention. 
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was  and  is  valid    without  banns,  licence,  residence,  or 
consent.* 

(iii.)  Special  Licence. — The  same  mutatis  mutandis  as  the 
special  licence  granted  by  the  bishops  of  the  Protestant 
Episcopalian  Church. 

3.  Presbyterian  Marriages. 

These  marriages  are  regulated  by  7  &  8  Vict.,  c.  81, 
passed  to  counteract  the  effect  of  the  decision  of  the  House 
of  Lords  in  the  Queen  v.  Millis  (10  CI.  and  Fin.  534).  The 
rules  governing  them  are  analogous  to  those  of  the  late 
Established  Church  in  like  matters.  They  may  be 
celebrated  by  a  Presbyterian  minister  in  a  certified  Presby- 
terian meeting-house,  between  two  Presbyterians,  or  one 
Presbyterian  and  another  of  a  different  denomination. 

(i.)  Publication  of  Banns. — ^These  must  be  published  on 
three  consecutive  Sundays  in  the  certified  meeting-house 
[or  in  each  of  such,  if  more  than  one]  frequented  by  the 
congregation  [or  congregations]  of  which  the  parties  are 
members. 

(ii.)  Notice. — ^A  six  days'  notice  in  writing  must  be 
delivered  to  the  minister  of  the  parties'  true  Christian  and 
surnames,  of  the  congregation  or  congregations  to  which 
they  belong,  of  their  respective  abodes,  and  the  time  which 
they  have  dwelt  in  them. 

(iii.)  Licences  Granted  by  Ministers  appointed  to  issue  such. — 
If  both  parties  desiring  to  marry  are  Presbyterians,  they 
have  choice  of  banns  or  licence ;  if  one  only,  the  latter  is 
necessary.  The  preliminaries  for  the  application  of  this 
licence  are  similar  for  the  most  part  to  those  needed  in  a 
like  application  in  England.  But  the  person  applying  for 
this  licence  must^  seven  days  before  it  is  issued,  produce  to 
the  licensing  minister  a  certificate  from  the  minister  of  the 
congregation  of  which  he  or  she  shall  have  been  a  member 

*  Thia  is  contrary  to  the  discipline  of  the  Roman  Church,  but  as  it  is  not 
contrary  to  the  law  of  the  land  as  affecting  Roman  Catholic  marriages,  a 
niarriage  10  celebrated  it  valid. 

20 
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for  at  least  one  month  previously,  stating  that  he  or  she  has 
duly  entered  a  notice  of  the  intended  marriage  in  a  book  kept 
for  the  purpose  in  that  congregation ;  and  that  he  or  she  is 
a  member  of  that  congregation,  and  knows  of  no  lawful 
impediments,  &c.,  &c.  It  does  not  appear  that  aHy  period 
is  fixed  within  which  a  marriage  either  upon  the  publication 
of  banns  or  a  licence  must  take  place. 

(iv.)  Special  Licence. — This  is  issued  by  the  heads  of  the 
di£ferent  Presbyterian  bodies,  and  is  identical  with  those 
granted  by  the  bishops  of  the  Episcopal  Church. 

4.  Marriages  of  Quakers  and  Jews. 

The  rites  and  usages  of  these  religious  societies  are  pre- 
served to  them  as  in  England. 

5.  Marriages  on  the  Registrar's  Certificate  or  Licence. 

(a.)  No  exhibition  of  the  notice  is  required  to  be  suspen- 
ded in  the  Superintendent  Registrar's  office,  unless  the 
marriage  is  to  take  place  in  it. 

(b.)  The  presence  of  the  Registrar  is  now  dispensed  with 
when  the  marriage  is  celebrated  at  the  place  mentioned  in 
the  certificate  or  licence,  and  not  in  his  office. 

(c.)  When  the  marriage  does  not  take  place  in  his  office, 
the  Superintendent  Registrar  must  send  to  the  person  offi- 
ciating as  minister  at  the  church,  chapel,  or  place  of  public 
worship  which  the  parties  or  either  of  them  usually  attend, 
a  copy  of  the  notice  signed  by  him. 

(d.)  When  the  marriage  takes  place  in  the  Registrar's 
office,  he  is  to  publish,  at  the  expense  of  the  parties,  once  at 
least  in  two  consecutive  weeks  next  after  he  has  received 
the  notice,  a  copy  of  such  notice  in  some  newspaper  cir- 
culating either  in  the  district  or  county  in  which  they 
reside. 

Although  the  law  of  Ireland  on  such  matters  as  the  marriage 
of  minors,  consent  of  guardians,  caveats,  and  prohibitions 
is  substantially  the  same  as  that  of  England,  yet  it  does  not 
touch  the  marriages  of  Roman  Catholics,  who  are  legibus 
soluti  in  such  things ;  and  as  such  marriages  form  a  large 
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majority,  the  mischief  of  which  we  complain  is  widely 
spread  throughout  the  country,  though  the  Roman  Catholic 
authorities  are  diligent  in  promoting  proper  and  in  dis- 
couraging irregular  marriages,  and  in  procuring  all  necessary 
publicity  by  registering  the  same. 

Marriage  Laws  of  Scotland. 

When  we  come  to  treat  of  some  of  these  laws  we  find 
that  we  are  as  it  were  in  a  quite  different  atmosphere. 
The  rules  governing  the  marriage  contract  date  back  to  times 
anterior  to  the  Council  of  Trent.  The  decrees  of  this 
Council,  though  accepted  by  and  now  prevailing  in  most 
Roman  Catholic  countries  in  which  the  Canon  law  obtained, 
were  never  received  and  acted  upon  in  Scotland ;  where, 
by  the  laws  of  other  countries,  witnesses  are  strictly  required 
to  constitute  a  valid  marriage  contract,  by  those  of  Scotland 
they  are  not  indispensable.  Mere  consent  of  the  parties  to 
become  husband  and  wife  is  enough  ;  and  in  some  cases  it 
has  been  held  that  the  consent  of  both  is  not  a  necessity. 
The  danger  most  to  be  apprehended  arises  from  the  terrible 
uncertainty  of  the  married  state. 

There  are  two  kinds  of  marriages  by  Scots  law:  (i.) 
Regular;  (ii.)  Irregular. 

(i.)  Regular  Marriages. — (a.)  On  the  Publication  of  Banns : 
These  marriages  are  such  as  are  solemnized  by  ministers 
of  religion,  whether  those  of  the  Established  Church  or  not. 
The  banns  of  the  parties  must  be  published  in  the  Church 
[i.e.f  the  Established  Church]  of  the  parish*  in  which  each 
of  the  parties  resides,  whether  either  or  both  belong  to  the 
Established  Church,  or  to  any  other  denomination.  Appli- 
cation for  publication  must  be  made  to  the  session  clerk, 
accompanied  by  a  statement  verified  by  the  certificate  of 
two  householders  or  one  elder  of  the  parish  that  the  parties, 
or  one  of  them,  have  or  has  resided  for  six  weeks  in  the 

•  Whethtr  original  or  quoad  iocra,  HutUm  v.  Harptrt  x  App.  Gas.  464. 
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parish ;  that  they  are  unmarried,  and  not  within  the  pro- 
hibited degrees.  The  publication  should  be  made  when  the 
congregation  is  assembled  for  divine  service ;  but  as  a  rule 
banns  are  cried  before  the  assembling  of  the  congregation ; 
and  generally,  by  the  payment  of  larger  fees,  three  times, 
one  after  the  other,  on  the  same  Sunday,  though  they  ought 
properly  to  be  published  on  three  consecutive  Sundays.  For 
such  marriages  there  is  not  any  particular  form  or  ceremony, 
or  any  particular  time  or  place.  The  only  thing  needful  is 
the  presence  of  some  minister  of  religion,  or  in  the  case  of 
Jews  and  Quakers,  of  their  proper  and  ordinary  officers. 
Indeed,  for  the  most  part,  except  among  Roman  Catholics 
and  Episcopalians,  marriages  are  celebrated  in  private 
houses. 

(b.)  Marriages  after  Notice  to  Registrar  in  lieu  of  Banns. — 
This  partial  assimilation  of  the  law  of  Scotland  to  that 
of  England  and  Ireland  was  effected  only  as  recently  as  the 
session  of  last  year — [41  &  42  Vict.,  c.  43].  The  chief 
provisions  of  this  statute  are  to  enable  ministers,  clergymen, 
or  priests  in  Scotland  to  celebrate  marriages  on  a  Registrar's 
certificate  ;  but  that  no  minister  of  the  Church  of  Scotland 
shall  be  bound  to  celebrate  upon  it  alone.  Such  certificate 
is  to  have  equal  authority  with  a  session  clerk's  certificate 
as  to  authorizing  a  regular  marriage.  The  notice  of  a 
marriage  under  this  certificate  must  be  posted  on  the  door 
or  outer  wall  of  the  Registrar's  office  for  seven  days  ;  and  if 
no  objection  is  made  against  such  intended  marriage,  the 
Registrar  must  grant  the  certificate  as  of  right. 

(ii.)  Irregular  or  Clandestine  Marriages. — (a.)  Marriage  per 
verba  de  prcesenti,  or  sponsalia  per  verba  de  prcesenti;  this  is  a 
present  interchange  of  consent  between  man  and  woman  to 
become  thenceforth  husband  and  wife  without  publication  of 
banns,  or  the  intervention  of  a  minister  of  religion.  Such 
interchange  of  consent  is  a  valid  marriage,  whether  the 
consent  is  declared — (a.)  Openly  before  a  Justice  of  the 
Peace,  a  civil  Registrar,  or  any  person  professing  to  celebrate 
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marriages  •  (fi-)  Or  in  the  most  secret  or  private  manner 
between  the  parties  themselves,  with  or  without  witnesses, 
or  any  subsequent  acknowledgment,  or  matrimonial  co- 
habitation. 

(b.)  Promise  subsequente  copula,  or  Sponsalia  de  futuro  cum 
copula.f — ^This  is  a  written  promise  given  by  the  man  of  future 
marriage,  or  a  promise  afterwards  confessed  upon  oath  of  either 
party,  followed  by  carnal  intercourse.  Such  intercourse, 
unless  accompanied  by  such  written  or  confessed  promise, 
is  no  more  in  Scotland  than  in  England  or  Ireland  than 
mere  concubinage.  The  oaths  of  witnesses  in  whose  pre- 
sence such  promise  might  have  been  given  are  not  sufficient 
to  constitute  such  intercourse  marriage  ;  nor  will  the  oath 
of  either  party  be  taken  for  such  purpose,  when  the  effect 
would  be  to  invalidate  a  subsequent  marriage  ;  in  this  last 
case  the  only  means  of  proof  is  writing. 

(c.)  Habit  and  Repute, — These  are  merely  evidence  of  a 
marriage,  but  do  not  constitute  it. 

It  is  only  fair  and  necessary  to  mention  that  the  authori- 
ties are  divided  as  to  whether  sponsalia  per  verba  de  prcesenti 
and  sponsalia  de  futuro  cum  copula  are,  without  more,  marriages 
or  not.  One  school  hold  that  though  irregular,  they  are 
valid  marriage  contracts,  as  far  as  they  go ;  the  other,  that 
they  are  not  marriage  contracts  proper,  but  rather  espousals, 
or  binding  pre-contracts,  which  require  a  judicial  sentence 
to  be  pronounced  in  the  lifetime  of  the  parties  before  they 
can  become  actual  marriages.  It  would,  however,  be  foreign 
to  our  purpose,  and  occupy  much  more  time  and  space 
than  are  at  our  disposal,  to  discuss  these  rival  theories,  and 
the  arguments  which    form    their   basis.    But  as  the  pre- 

*  It  was  the  last  kind  of  marriage  which  used  to  be  celebrated  by  the  Gretna 
Green  Blacksmith,  until  Lord  Brougham's  Act  [19  &  20  Vict.,  c.  96]  ruined  his 
trade  and  occupation  by  compelling  parties  who  were  seeking  marriage  to  have 
resided  at  least  21  days  in  Scotland. 

t  These  are  the  only  true  espousals,  for  the  others  operate  as  a  valid 
matrimonial  contract  without  more. 
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ponderance  of  legal  decisions  is  in  favour  of  the  view  of  the 
first,  we  must  take  it  as  the  law  of  the  country  north  of  the 
Border.*  Let  us  consider  a  few  of  the  results  that  flow 
from  this  state  of  things.  Secret  writings  between  man  and 
woman,  known  only  to  themselves,  operate  as  constituting 
a  valid  marriage;  though  the  nature  of  their  relations  to 
each  other  be  kept  secret,  and  the  persons  do  not  cohabit 
as  man  and  wife.  Words  of  present  matrimonial  consent 
exchanged  between  a  man  and  a  woman  who  has  lived 
with  him  as  his  mistress,  will  constitute  a  valid  marriage, 
giving  the  woman  rights  of  wifehood,  and  legitimating 
the  children  previously  bom.  Writings  proving  a  promise, 
subsequente  copula,  will  invalidate  any  later  marriage,  however 
solemnly  contracted,  and  however  secret  the  previous 
promise  and  the  subsequent  intercourse  may  have  been 
kept.  Consent  is  not  essential  to  marriage ;  and  there  may 
be  a  marriage  by  promise,  subsequente  copula,  where,  in  point 
of  fact,  consent  has  never  been  interchanged,  and  where 
the  parties  do  not  know  that  the  law  holds  them  to  be 
married. 

The  following  scheme  summarizes  the  chief  points  in 
which  the  laws  of  the  three  kingdoms  show  marked  dis- 
crepancy from  each  other  : — 

1.  Consent  of  Parties. 

Scotland.  In  irregular  marriages  the  consent  of  both 
parties  is  not  necessary  where  there  has  been  a 
promise  defuturocum  copula.  [Leslie  v.  Leslie,  22 
D-  993 ;  Reid  V.  Lang,  H.L.  14  May,  1823  5  ^tnd 
Sim  V.  Miles,  30  Nov.,  1829.] 

2.  Publicity  and  Notice. 

England,  [a.]  Marriage  must  be  preceded  either  by  pub- 
lication of  banns,  special  or  common  licence,  or 
by  Registrar's  certificate  or  licence. 

fb.]  The  clergy  of  the  Established  Church  may  require, 

*  DalrympU  v.  Dalrymple,  2  Hagg.  Cons.  Rep.  54. 
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but  cannot  enforce,  a  seven  days*  previous  notice 
before  publishing  banns,  with  information  on 
certain  points  as  to  the  names  and  residence  of 
the  parties. 

Ireland,  [a.]  Roman  Catholics  can  dispense  with  the 
licence  or  notice  of  residence. 

[b.]  The  Episcopalian  clergy  are  not  empowered  to  make 
such  requisition.  The  Presbyterian  ministers, 
however,  are  compelled  to  require  a  six  days' 
notice  from  the  parties  of  such  residence, 
&c.,  &c. 

[c]  The  surrogate  is  required  to  send  a  copy  of  every 
notice  for  a  marriage  licence  as  received  by  him 
and  entered  in  his  book  to  the  incumbent  of  the 
parish,  or  of  each  of  the  parishes,  if  different,  in 
which  the  parties  dwell. 

W']  No  exhibition  of  notice  is  required  in  the  Registrar's 
^  office  unless  the  marriage  is  to  take  place  in  it. 

^'OtJand.  fa.]  Regular  marriages  between  persons  of  all 
denominations,  if  not  preceded  by  Registrar's 
certificate,  must  be  by  the  publication  of  banns  in 
the  parish  church,  i.e.^  the  Established  Church  of 
the  parish. 
[h.J  The  session  clerk  of  the  parish  requires  a  statement 
verified  by  a  certificate  of  two  householders,  or  an 
elder  of  the  parish,  that  the  parties  or  one  of  them 
have  or  has  resided  for  six  weeks  in  the  parish, 
and  are  and  is  personally  known  to  the  house- 
holders or  elder,  &c.,  &c. 

3*   ^"^blication  of  Banns. 

'^^grla-nd.  [a.]  Banns  must  be  published  on  three  con- 
secutive Sundays. 
*^^id.    [a.]    By  Episcopal  licence,  Roman  Catholics 

dispense  with  the  publication. 
^^laoid.  [a.]  Banns  may  be  cried  thrice  on  one  Sunday. 
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4.  Presence  of  an  Official  at  the  Ceremony. 

England,  [a.]  The  presence  of  some  authorised  officer, 
religious  or  civil,  as  well  as  that  of  two  witnesses, 
is  required  at  the  marriage  ceremony. 

[b.]  The  presence  of  a  marriage  Registrar  is  requisite  in 
all  cases  where  the  marriage  is  not  according  to 
the  rites  of  the  Established  Church. 

Ireland,  [a.]  Roman  Catholics  do  not  require  as  a 
necessity  two  witnesses. 

[b.]  The  presence  of  a  Registrar  is  dispensed  with  when 
the  marriage  takes  place  at  the  meeting-house 
mentioned  in  the  certificate  or  licence,  and  not  in 
his  own  office. 

Scotland,  [a.]  Mere  consent  of  the  parties  is  sufficient ; 
and  an  authorised  official  or  witnesses  are  not 
necessary  to  contract  an  irregular  marriage. 
Indeed  a  marriage  before  a  minister  of  the  Estab- 
lishment was  set  aside  as  a  nullity,  because  there 
was  no  real  binding  intention  of  marriage  between 
the  parties.  [Jolly  v.  MacGregor,  3  Wil.  and  Shaw 
85.]  A  present  interchange  of  consent  between 
man  and  woman  to  become  thenceforth  husband 
and  wife,  openly  or  privatel}'  given,  with  or  without 
witnesses,  or  subsequent  acknowledgment,  is  a 
valid  marriage. 

A  promise  of  future  marriage,  either  written  or 
confessed  upon  oath,  cum  copula,  constitutes  a  valid 
marriage. 

[b.]  The  presence  of  a  Registrar  is  not  needed  in  any 
case  at  a  marriage  on  his  certificate. 

5.  Time  within  which  a  Marriage  must  take  place  from  Date  of 
Publication, 

England,   [a.]  Three  months  from  date  of  last  publica- 
tion. 
Ireland,     [a.]  Marriages  of  Presbyterians  do  not  seem 
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limited  as  to  their  celebration  within  any  particular 
time  from  the  last  publication  of  banns. 

Scotland,  [a.]  Same  period  as  in  England. 

After  the  foregoing  statement  of  the  chief  provisions  of 
the  Laws  of  the  United  Kingdom  as  to  the  preliminaries  of 
marriage,  and  of  the  variances  between  them,  we  can  pro- 
perly pass  on  to  discuss  the  desirableness  of  assimilating 
them,  and  of  making  a  Civil  ceremony  of  marriage  compul- 
sory. We  cannot  offer  any  opinion  on  this  portion  of  our 
subject  more  terse  and  better  expressed  than  that  offered 
by  some  of  the  witnesses  before  the  Royal  Commission,  and 
by  the  Commissioners  themselves.  Mr.  Moncrie£f,*  said, 
"  No  one  can  doubt  the  excessive  inconvenience  of  having 
different  systems  of  constituting  the  most  important  of  all 
social  relations,  prevalent  in  countries  so  nearly  identical 
in  character  and  interests,  and  so  closely  allied,  both  by 
ritual  and  political  relations.  The  object  of  assimilation  is 
important  and  desirable  beyond  doubt,  but  it  is  far  from 
being  easy  of  attainment."  Mr.  Boyd  Kinneart  says,  "  A 
good  general  marriage  law  ought  to  embrace  the  maximum 
of  simplicity  and  the  maximum  of  certainty.  Of  simplicity, 
because  it  affects  every  class  and  almost  every  person.  Of 
certainty,  because  it  affects  a  contract  and  social  relation, 
the  most  important  that  can  arise  between  human  beings, 
because  it  affects  the  foundations  of  society  itself."  Dr. 
Ball,t  now  the  Lord  Chancellor  of  Ireland,  also  gives 
some  valuable  evidence  on  this  point.  He  says  that  it  is 
an  important  question  to  the  Irish,  to  know  what  is  the 
Scotch  marriage  law  because  the  trafiic  and  intercourse 
between  the  North  of  Ireland  and  Scotland  bring  the  people 
of  the  two  countries  into  close  union,  from  which  frequent 
marriages  result.  Though  marriage  without  witnesses  is 
easily  contracted  in  Scotland,  it  is  very  difficult  to  prove  in 

*  Report  of  CommisBion,  App.,  p.  59. 
t  App.  47-  t  App.  X87. 
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the  Courts  there,  because  the  oath  of  the  contracting 
parties  is  not  taken ;  but  if  one  of*  the  parties  in  a  suit,  say 
for  restitution  of  conjugal  rights,  alleging  a  secret  marriage 
per  verba  de  proesenti  selects  an  Irish  tribunal,  then  he  or  she 
becomes  at  once  a  competent  witness  to  prove  the  marriage. 
Dr.  Ball  proceeds  to  remark,  ''  A  marriage  of  this  kind  can 
be  constituted  equally  between  persons  not  domiciled 
Scotch,  or  domiciled  Scotch,  if  the  interchange  of  consent 
be  in  Scotland  ;  so  that  the  consequences  of  this  facility  of 
proof  outside  of  Scotland  are  very  extensive." 

We  are  fully  aware  of  the  enormous  difficulties  that  lie 
in  the  way  of  assimilation,  and  that  a  huge  vis  inertia  must 
be  first  overcome.  While  legislating  for  the  three  king- 
doms, it  would  be  unfair  and  unwise  to  impose  upon  the 
other  two  the  laws  of  the  third.  Although,  on  the  whole, 
the  English  law  may  be  better  adapted  for  obtaining  the 
proper  publicity  of  marriage  than  that  of  Scotland  or  Ireland, 
it  has  serious  defects,  and  in  some  respects  is  inferior  in 
its  preventive  provisions  to  the  Scotch.  The  English 
clergy  complain  that  our  present  system  of  banns  is  a  fruit- 
ful source  of  falsehood  and  deception.  There  is  no  effective 
means  of  checking  marriages  under  the  ordinary  licence. 
As  for  Ireland  there  is  a  law  for  nearly  every  denomination,  and 
the  laws  affecting  Roman  Catholic  marriages  are  dangerous 
in  their  simplicity.  It  need  hardly  be  said  that  the  irregular 
marriages  of  Scotland  should  be  made  impossible.  We 
must  codify  and  simplify ;  taking  the  good  out  of  each  and 
making  an  intelligible  and  harmonious  whole;  The  basis  of 
such  a  code,  we  hold,  must  be  a  compulsory  civil  ceremony, 
as  the  one  legal  and  valid  method  of  contracting  marriage. 
This  civil  ceremony  must  be  one  that  from  its  surroundings 
against  fraud  and  clandestinity  should  commend  itself  to  the 
community.  We  uphold  the  sanctity  of  the  nuptial  bond,  and 
think  most  strongly  that  if  persons  desire  it,  the  blessings  of 
Heaven  should  be  invoked  on  the  momentous  step  which  they 
are  taking  at  marriage ;  but  marriage  is  a  civil  contract,  and 
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is  under  the  control  of  the  State,  whose  duty  it  is  to  be 
absolutely  impartial  and  indifferent,  and  to  found  its  matri- 
monial legislation  upon  the  necessity  and  duty  of  regelating 
its  civil  conditions  and  effect.  Mere  registration  will  not 
carry  out  the  reforms  needed ;  to  register  the  fact  of  marriage 
is  not  enough ;  publicity  must  be  insured  before  the  con- 
tract is  entered  upon ;  the  mischief  has  been  perpetrated 
before  the  cure  can  be  applied  to  it. 

Why  should  there  be  two  different  sorts  of  ceremonies, 
both  equally  valid,  when,  as  matters  now  are,  we  find  an 
unsatisfactory  state  of  things ;  whereas,  if  there  were  but 
one,  certainty  would  be  substituted  for  doubt  and  danger  ? 
In  countries  like  France  and  Germany  clandestinity  in 
marriage  is  a  thing  almost  unheard  of,  and  fraud  but  rarely 
meets  with  success ;  and  in  those  countries  a  civil  marriage 
is  a  necessity  f  and  a  subsequent  religious  ceremony  optional. 
This  is  the  model  from  which  we  should  copy. 

We  well  know  that  bitter  opposition  will  be  raised  against 
this  proposal.  From  the  clergy  such  opposition  is  natural, 
for  they  would  hold  their  sacred  functions  defiled  by  it,  and 
their  rights  curtailed.  But  in  these  days  public  opinion 
will  not  compel  all  to  undergo  a  religious  ceremony;  so 
there  must  be  some  other  mode  of  contracting  marriage, 
viz.,  a  civil  one.  To  this  all  can  resort  without  offending 
their  own  convictions,  or  hurting  the  feelings  of  others. 
We  cannot  make  a  religious  ceremony  compulsory,  because 
all  do  not  profess  to  belong  to  some  religious  denomination. 
To  those  who  intend  to  contract  a  "  mixed  marriage,"  i.e., 
one  where  both  parties  are  not  of  the  same  communion,  the 
compulsory  civil  contract  would  afford  a  sure  and  certain 
means  of  avoiding  the  difficulties  and  doubts  as  to  validity 
which  now  often  arise.  It  might  well  be  conceded  that 
marriage  is  a  sacrament,  and  the  blessings  of  heaven 
should  be  invoked  on  the  union  of  man  and  wife ;  and  the 
State  should  do  all  in  its  power  to  inculcate  godly  and 
religious  life  and  teachings ;  but  as  the  strength  of  a  chain 
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is  that  of  its  weakest  link,  so  in  social  matters  we  must 
consult  the  feelings  of  those  of  our  brethren  who  claim  to 
have  the  most  tender  consciences,  who  are  generally  those 
who  object  to  any  religious  or  dogmatic  formulae.  . 

To  our  clerical  objectors  we  would  remark  that  we  are, 
under  our  proposed  scheme,  reverting  in  a  sense  to  the 
usages  anterior  to  the  Council  of  Trent.  **  The  solemniza- 
tion of  marriage  was  not  used  in  the  Church  before  an 
ordinance  of  Innocent  III.;  before  which,  the  man  came 
to  the  house  where  the  woman  inhabited,  and  carried  her 
with  him  to  his  house ;  and  this  was  all  the  ceremony."* 
[This  was  the  deductio  in  domum  of  the  Roman  law.]    When  ; 

the  religious  rites  are  performed  over  a  couple,  or  one  of  a  » 

couple,  who  do,  or  does  not  believe  in  what  is  being  uttered,  j 

more  harm  than  good  is  done.  There  can  be  no  spiritual 
magic  in  the  repetition  of  a  few  words  which  fall  only  from 
the  lips,  and  proceed  not  from  the  heart,  as  it  were  from  a 
fountain  source.  What  especial  blessing  can  be  claimed 
for  the  saying  of  sentences  which  are  held,  if  not  utterly 
false,  yet  utterly  meaningless,  by  those  over  whose  heads 
they  are  pronounced?  It  is  in  the  interest  of  spiritual 
things,  in  the  interest  of  the  Church  herself,  that  her  cere- 
monies should  not  be  made  a  mockery  and  a  laughing- 
stock to  those  whom  fashion  bids  use  them.  If  the  Church 
chooses  to  thunder  forth  her  warnings  and  her  anathemas 
against  civil  marriages,  let  her  do  so  ;  she  must  be  protected 
against  herself.  The  presence  of  the  priest  is  not  necessary 
for  the  perfecting  of  the  sacrament  of  matrimony ;  it  never 
was,  and  is  not  now.  Sanchez,  the  Jesuit  of  Cordova,  who 
wrote  a  treatise  on  Marriage,  writes  [Lib.  2,  Disputatio  vi., 
p.  121.]  :  "  Caeterum  omnino  tenendum  est  nunquam  paro- 
chum  fuisse,  nee  post  Tridentinum  esse  ministrum  sacra- 
menti  matrinionii ;  et  it  a,  ante  Tridentinum,  clandestinum 
matrimonium  fuisse  verum  sacramentum.     Probatur  [i] 

•  Viner*s  Abridgment. 
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Quia  cum  matrimonium  sit  contractus,  nee  illius  naturam 
Christus  mutaverit,  sed  tantum  elevarit  ad  esse  sacramenti, 
sequitur  aliorum  contractuum  naturam,  quae  est,  ut  ipsi  con- 
trahentes  suis  consensibus  se  ligent,  nee  alios  praeter  ipsos- 
met  contractus  aflSciat.  [2.]  Quia  ante  Tridentinum  matri- 
monia  clandestina  erant  vera  matrimonia  et  rata.  [3.]  Quia 
verba  parochi  non  sunt  de  essentia  matrimonii,  sed  iis 
penitus  omissis  constat  matrimonium  ut  dicemus,  &c.,  &c. 
.  .  .  ergo  parochus  nuUo  modo  est  minister."  He 
returns  to  this  contention  of  his  later  on,  Lib.  3,  Disp. 
xxxyiii.,  p.  297,  where  he  says :  "  Ea  verba  [id  est,  *  Ego 
vos  in  matrimonio  conjungo  in  nomine  Patris,  et  Filii,  et 
Spiritus  Sancti ']  non  sunt  de  essentia  matrimonii,  quam 
licet  omittantur,  validum  est  ...  si  audito  utriusque 
consensu  parochus  dicat  *  Ego  postea  vos  conjungam,*  non 
impediri  effectum  matrimonii ;  quia  mutuo  consensu  con- 
jugium  jam  initum  est.' "  Sanchez  draws  a  distinction 
between  such  parish  priest  not  asking  the  couple  if  they 
intend  to  marry  each  other,  and  his  not  asking  them  if  they 
have  any  lawful  impediment  to  such  marriage  ;  in  the  first 
instance  the  priest  commits  a  venial,  in  the  latter  a  mortal 
offence. 

If  we  look  at  the  working  of  the  Code  Napoleon  in  France, 
which  enjoins  a  compulsory  civil  ceremony,  we  shall  find  a 
result  very  favourable  to  our  scheme,  and  that  it  does  not 
deter  the  vast  bulk  of  the  people  from  adding  the  religious 
rites. 

I.  The  civil  ceremony  takes  place  [except  by  extreme 
indulgence]  at  the  Mairie,  H6tel  de  Ville,  or  Maison 
Communale,  of  the  Arrondissement.  The  Mayor,  or  his 
deputy,  presides,  and  all  the  parties  interested  in  the  cere- 
mony attend.  The  presiding  officer  then  asks  the  consent 
of  the  proper  persons;  next  he  asks  the  man,  "Do  you, 
A.  B.,  declare  that  you  take  for  wife  C.  D.,  here  present ;" 
and  the  woman,  "  Do  you,  C.  D.,  declare  that  you  take  for 
husband  A.  B.,  here  present.'*     Lastly,  he  says,  "  In  the 
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name  of  the  law  I  declare  that  A.  B.  and  C.  D.  are  united 
by  marriage." 

2.  The  antecedent  public  notification  that  a  marriage 
between  given  parties  is  intended ;  the  reception  and  the 
disposal  of  objections  to  the  proposed  union  ;  the  acceptance 
of  the  consent  of  the  requisite  parties ;  the  administration 
of  the  civil  rite  whereby  the  marriage  is  completed — ^the 
formal  recording  of  it  in  registers ;  and  the  preservation 
of  the  evidence  to  prove  the  marriage,  are  placed  exclusively 
in  the  hands  of  the  civil  functionaries. 

3.  The  civil  ceremony  makes  the  marriage  in  the  eye  of  the 
law,  to  all  intents  and  purposes,  complete ;  and  no  minister 
of  religion  can  officiate  or  interfere  except  under  severe 
penalties  until  a  certificate  has  been  presented  to  him 
certifying  that  the  parties  have  contracted  matrimony  before 
the  civil  magistrate.  But  every  encouragement  is  offered 
for  the  subsequent  interposition  of  the  sacred  office,  and 
the  certificate  of  the  secular  union  is  granted  expressly  pour 
servir  aux  ceremonies  religieuses;  and  the  average  result  is 
that  in  at  least  95  cases  out  of  100  the  parties  who  contract 
before  the  civil  officer  ask  afterwards  and  receive  the  sacer- 
dotal benediction  which  is  usually  preceded  by  three  pub- 
lications of  banns. 

Having  attempted  to  establish  our  premises  we  will  now 
shortly  propound  a  scheme  which  we  think  will  logically 
and  practically  carry  them  into  effect.  As  we  have  con- 
cluded that  there  should  be  a  compulsory  civil  element  in 
marriage,  there  present  themselves  at  least  three  courses 
from  which  to  choose : — 

i.  That  all  Parties  must  be  Married  at  a  Registrar's  Office. — 
This  we  think  would  be  going  too  far  for  the  people  of  the 
three  kingdoms,  and  would  too  grossly  shock  our  sensibilities. 

ii.  That  a  Marriage  Registrar  must  A  ttend  all  Marriages. — 
This  has  been  found  very  irksome  and  troublesome  in 
practice,  and  has  been  abolished  in  Ireland  for  some  time 
without  any  harmful  results  arising. 
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iii.  Thai  all  the  heads  of  the  different  denominational  bodies^ 
all  the  clergy i  and  ministers  and  officers  in  the  active  exercise  of 
official  duties  in  their  several  churches  and  denominations  should 
have  co-ordinate  jurisdiction  with  the  district  Registrars  as  now 
appointed  to  grant  licences  to  marry;  but  before  the  parties  partici- 
pate in  any  religious  rite  or  service^  they  must  declare  before  such 
clergymen,  ministers,  officers,  or  Registrars,  as  a  civil  act,  their 
mutual  intention  to  marry. 

The  scheme  embodied  in  this  last  proposition  is  the  one 
to  which  we  would  call  attention,  and  the  establishment  of 
which  we  now  advocate.  Only  those  persons  who 
occupy  positions  which  make  them  amenable  to  public 
responsibility,  and  to  the  censure  and  discipline  of  their 
own  religious  communities,  whether  belonging  to  an 
established  or  non-established  church  or  communion, 
should  be  eligible  to  perform  such  duties.  Among 
these  would  be  included  such  as  from  time  to  time 
take  a  temporary  charge,  and  curates  serving  under  an  in- 
cumbent of  a  parish,  and  such  religious  or  ecclesiastical 
officer  among  other  denominations  as  would  answer  to  a 
curate  of  the  Established  Church  in  England.  These  should 
not  derive  their  authority  to  be  the  civil  witness  from  their 
Ordinary,  or  rites  of  ordination,  or  other  ecclesiastical  or 
religious  sources  of  power ;  but  from  the  State,  and  from 
the  State  alone  in  all  cases.  These  clergy,  ministers,  or 
other  officers,  should  enter  into  like  bonds  as  the  district 
Registrars  and  the  surrogates  in  Ireland,  under  33  &  34  Vict., 
c.  no,  do  now  for  the  proper  fulfilment  of  their  duties ; 
the  sum  might  be  the  same,  ^100. 

Marriage  must  be  made  cheaper  than  it  is;  the  fees 
charged  for  the  Registrar's  certificate  and  licence,  and  for 
the  common  licence,  are  far  beyond  the  reach  of  the 
poor,  and  even  of  those  who  are  fairly  well-to-do.  The 
notoriety  attending  the  publishing  of  banns,  and  possibly 
the  fees  in  some  places  attached  to  it,  deter  many  a  couple 
from  marriage,  and  drive  them  into  concubinage.    A  charge 
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of  some  small  sum,  such  as  7s.  Gd.,*  should  be  legally 
demanded  on  the  completion  of  the  civil  ceremony.  The 
clergy,  proper  ministers,  and  Registrar  should  be  entitled 
to  retain  4s.  out  of  this  as  a  reimbursement  for  time  and 
expenses,  if  the  parties  are  married  before  the  clergyman, 
minister,  or  Registrar,  who  granted  the  certificate  of  notice. 
If  the  parties  are  married  by  some  other  clergyman, 
minister,  or  Registrar,  he  should  be  entitled  to  demand  a 
fee  of  2s.  6d. ;  this  would  act  as  a  kind  of  penalty  for 
marrying  out  of  their  parish  or  district.  The  balance  of 
3s.  6d.  is  to  be  accounted  for  to  the  Registrar-General  by 
the  clergyman,  minister,  or  Registrar  issuing  the  certificate. 
When  a  religious  ceremony  is  added,  no  fees  are  to  be  taken 
by  the  celebrant.  We  think  that,  while  the  Registrar- 
General  and  his  subordinates  are  now  paid  out  of  the 
Consolidated  Fund  for  all  their  work,  the  fees  arising  from 
the  number  of  marriages,  some  200,000  per  annum, 
would  go  a  long  way  to  pay  for  and  support  the  ejrtra 
machinery  and  labour  necessary  to  carry  out  our  plan. 

The  Superintendent  Registrar  would,  as  now,  keep  his 
office  for  the  carrying  on  of  his  duties  ;  but  the  incumbent 
of  a  parish,  or  other  authorised  minister  of  religion,  would 
have  to  set  apart  some  room,  perhaps  his  vestry  would  be 
the  best,  for  carrying  on  his  new  duties.  The  nature  of  the 
room  should  be  described  outside.  Here  parties  applying 
for  a  certificate  would  come;  and  in  it  must  they  first 
be  civilly  married.  In  this  room  should  be  kept  the  books 
of  record,  in  which  are  to  be  inscribed  the  application  for 
the  certificate,  with  all  necessary  information  for  the  notice, 
and  any  objections  that  may  be  made  against  the  issue  of 
such  certificate.  All  churches,  chapels,  and  meeting-houses, 


*  This  may  be  divided  as  follows: — 2s.  6d.  for  entering  the  notice;  58.  on 
the  grant  of  the  certificate.  The  fees  of  paupers  might  be  provided  for  oat  of 
the  rates,  or  a  reduced  fee  taken,  or  the  fee  altogether  remitted ;  but  we  should 
advise  that  such  remission  should  only  be  temporary,  and  always  a  debt  doe 
from  the  persons  in  whose  favour  it  was  made. 
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for  the  ministers  of  which  it  may  be  desired  to  obtain  the 
power  and  privilege  of  solemnizing  marriages,  ought  to  be 
properly  certified  by  the  Registrar-General  for  that  purpose. 

By  this  means,  those  who  wished  altogether  to  do 
without  a  religious  ceremony,  could  resort,  as  now,  to  the 
Registrar,  and  be  married  before  him.  Those  who  were 
minded  to  be  married  as  well  according  to  the  rites  and 
ceremonies  of  their  own  denominations,  would  not  be  forced 
to  go  out  of  their  own  fold  to  contract  their  union,  and  be 
spared  the  irritation  and  unpleasantness  of  going  to  such  a 
purely  secular  officer  as  the  Registrar;  but  would  have 
recourse  to  their  spiritual  pastor,  and  so  be  never  out  of 
his  direction ;  but  before  him  civilly  as  well  as  spiritually 
would  they  declare  their  consent  to  become  man  and  wife. 
Those  who  minister  in  holy  things,  while  checked  by  their 
responsibility  to  the  State,  would  yet  be  able  to  preach  and 
enforce  chastity  and  molality,  and  preserve  their  influence 
over  the  solemn  and  holy  act  of  matrimony  unimpaired. 

The  more  important  preliminaries  which  we  should  recom- 
mend to  be  enforced  before"  the  grant  of  the  certificate  of 
marriage  are  the  following.  It  must,  however,  be  borne  in 
mind  that  this  is  only  a  very  short  and  rough  sketch  of  what 
ought  really  to  be  done. 

The  Registrar,  clergyman,  or  minister  should  be  able  to 
satisfy  himself  that  the  party  applying  for  a  certificate  has 
resided  for  at  least  the  four  preceding  weeks  in  his  parish  or 
district,  or  attended  his  chapel,  or  meeting-house.  It  is 
the  shortness  of  the  period  of  residence,  and  the  difficulty, 
nay  almost  impossibility,  in  some  portions  of  the  United 
Kingdom  of  ascertaining  whether  there  has  really  been  any 
residence  in  that  place  in  which  the  parties  say  they  have 
dwelt,  that  encourage  frauds,  falsehoods,  and  secret  and  im- 
provident unions. 

They  should  also  be  empowered  to  ask  for  answers  on 
oath  to  questions  such  as  these :  (i.)  If  either  party  is  a 
widow  or  widower,  when  the  former  husband  or  wife  died  ? 

21 
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(ii.)  Whether  either  party  is  in  any  and  what  manner  related 
to  the  other  party,  or  to  any  former  husband  or  wife,  of  the 
other  party  ?  (iii.)  When  the  residence  of  the  party  giving 
the  notice  in  the  parish  or  district  where  it  is  given  first 
began ;  and,  if  within  six  months  before  the  date  of  the 
notice,  what  was  previously  his  [or  her]  usual  place  of 
residence  ?  (iv.)  If  either  party  is  a  minor,  alleging  consent 
of  a  parent  or  guardian,  what  is  the  place  of  residence  and 
address  of  such  parent  or  guardian  ?  (v.)  If  both  parties 
do  not  give  notice  to  the  same  clergyman,  minister,  or 
Registrar,  to  whom,  and  at  what  place,  is  the  notice  of  the 
other  party  given  ? 

The  answers  to  all  or  some  of  these  questions  [as  the 
case  may  be]  should  be  incorporated  in  the  notice,  and 
entered  in  the  notice  book,  which  must  be  open  to  inspec- 
tion at  all  reasonable  times. 

As  there  is  no  reason  why  persons  intending  to  marry 
should  be  married  at  any  particular  place,  but  there  is  good 
ground  for  those  interested  in  the  projected  match  having 
every  opportunity  of  knowing  what  is  going  on,  and  pre- 
venting what  .they  might  consider  a  harmful  and  improvi- 
dent marriage,  there  ought  to  be  established  in  England, 
Scotland,  and  Ireland;  a  central  office,  called  the  '^  Marriage 
Notice  Office."  In  it  every  intended  marriage  must  be 
recorded  for  a  certain  time,  which  cannot  become  a  valid 
marriage  until  a  certificate  that  the  notice  has  been  filed  the 
proper  length  of  time,  and  no  opposition  to  the  marriage 
has  been  made,  issues  from  this  office  to  the  proper  officer 
who  has  originally  filed  it. 

When  a  clergyman,  minister,  or  Registrar  has  entered  a 
notice  for  a  certificate,  he  should  at  once  transmit  to  the 
**  central "  office  a  true  copy  of  it,  which  should  at  once  be 
entered  in  the  books  of  the  "  central "  office,  and  there 
remain  for  a  period  of  not  less  than  fifteen  days ;  on  the 
expiry  of  which  a  certificate,  to  the  effect  that  the  notice 
has   been  filed  the  proper  number  of  days,   and  that  no 
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opposition  has  been  communicated  at  the  "  central  **  office 
to  the  intended  marriage,  should  be  sent  back  to  the  clergy- 
man, minister,  or  Registrar  who  communicated  it.  When 
any  notice  shall  have  "  forbidden "  written  against  it, 
whether  in  the  ** central"  or  "branch"  office,  all  proceedings 
depending  upon  it  should  at  once  become  null  and  void. 
The  fact  of  its  being  recorded  against  the  notice  at  one 
office  should  be  immediately  transmitted  to  the  other. 

On  the  following  day  after  the  receipt  of  this  certificate 
from  the  "central"  office  at  the  "  branch  "  office,  the  parties 
may  apply  for  it,  and  be  married  then  and  there  in  such 
"  branch  "  office,  at  any  convenient  hour  of  the  day,  with 
open  doors,  and  in  the  presence  of  at  least  two  witnesses, 
besides  the  officiating  minister  or  officer.  A  duplicate  copy 
of  the  certificate  of  marriage  should  be  given  to  the  parties 
and  the  other  retained  by  the  officiating  clergyman,  minister, 
or  Registrar,  and  filed ;  and  a  quarterly  return  of  such 
certificates  should  be  made   by  them  to  the   Registrar- 

_  • 

General. 

The  parties  when  about  to  be  married  must  produce  to 
the  officiating  clergyman,  &c.,  the  certificate  countersigned 
by  the  clergyman,  &c.,  to  whom  application  was  first  made 
for  it,  that  the  notice  has  been  filed  the  proper  period, 
without  any  objection  appearing  on  it ;  and  this  certificate 
should  only  be  valid  for  three  months  from  the  date  of  its  grant. 

At  some  part  of  the  civil  ceremony,  the  parties  must 
declare  in  the  presence  of  the  proper  persons,  "  I  do 
solenmly  declare  that  I  know  not  of  any  lawful  impediment 
why  I,  A.  B.,  may  not  be  joined  in  matrimony  to  C.  D. ;"  and 
shall  say  to  each  other,  "  I  call  upon  these  persons  here 
present  to  witness  that  I,  A.  B.,  do  take  thee,  C.  D.,  to  be  my 
lawful  wedded  wife  [or  husband]."  Those  who  wish  now 
to  add  the  religious  ceremony  can  repair  to  their  church  or 
meeting-house,  and  be  there  married  according  to  the  forms 
of  their  communion  or  society ;  but  before  the  religious 
ceremony  is  performed  the  parties  must  produce  their  cer- 

21 — 2 
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tificate  from  the  clergyman,  &c.,  that  they  have  been 
civilly  married.  The  clergy  of  the  Established  Church,  or 
the  ministers  of  other  denominations,  shall  not  be  bound 
to  keep  an  official  record  of  such  marriages. 

Under  this  system  there  need  not  be  any  such  publicity  as 
would  offend  the  most  sensitive,  and  considerably  less  than 
under  the  publication  of  banns,  for  which  there  would  no 
longer  be  any  reason,  or  under  the  Registrar's  certificate. 
The  presence  of  the  marriage  Registrar  at  the  different 
marriage  ceremonies  would  now  be  dispensed  with.  There 
would  be  no  need  for  the  suspension  of  the  application  for 
the  certificate  either  in  the  "  central  "  or  "  branch  "  office. 
An  inquiry  and  search  by  the  interested  parties,  who  would 
know  where  to  look,  in  the  books  of  either  of  the  offices, 
would  be  sufficient  to  inform  them  as  to  what  they  wished  to 
know,  and  enable  them,  if  they  thought  proper,  to  prevent 
the  intended  marriage. 

In  cases  of  urgent  need  it  should  be  permitted  to  the 
heads  of  the  clergy,  and  the  chiefs  of  the  different  denomi- 
national bodies,  and  the  Superintendent  Registrar  of 
districts  to  dispense,  for  good  cause  shown,  with  some  of  the 
preliminaries  in  cases  where  they  might  advantageously  be 
omitted.  As  clergymen  are  now,  so  they  in  the  future,  and 
all  those  who  minister  in  holy  things,  may  safely  be  trusted 
to  perform  this  duty  of  a  witness  to  marriage  in  strict  integ- 
rity and  uprightness :  nay,  their  bias,  if  any,  would  be  to 
strictness  in  seeing  that  fraud  and  secrecy  were  defeated. 
If  they  felt  disposed  to  forget  their  duty,  the  sense  of 
responsibility,  and  liability  to  a  heavy  fine,  would  deter 
them  from  carrying  out  such  intentions. 

We  have  now  laid  before  the  reader  some  of  the  material 
facts  which  in  the  space  allotted  to  us  we  are  enabled  to 
marshall  in  support  of  the  contention  that  our  marriage 
laws  should  be  codified,  and  in  the  place  of  the  numberless 
methods  of  contracting  valid  marriages,  one  uniform  legal 
method  should  be  adopted,  which,  owing  to  circumstances. 


MARRIAGE   LAWS   OF  THE   UNITED   KINGDOM.  325 

must  be  civil.    We  have  pointed  out  how  discrepant  are 
the  laws  of  the  three  kingdoms ;  to  what  risks  and  dangers 
this  want  of  uniformity  may  tend ;  how  well  founded  is  the 
cry  for  a  simple  and  general  law  of  marriage  for  these 
islands ;  and  we  have  been  venturesome  enough  to  propose 
a  plan  for  carrying  our  ideas  and  aims  into  practical  working. 
To  simplify  conflicting  laws,  differences  must  be  reconciled, 
toned  down  and  harmonized ;  and  the  good  in  each  system 
preserved  and  made  part  of  the  new  entirety.    Our  scheme, 
we  venture  to  suggest,  in  some  part  meets  these  require- 
ments.   While  demanding  a  compulsory  civil  ceremony,  it 
yet  leaves  unfettered  the  power  and  influence  of  those  in 
sacred  offices  over  this  holy  and    revered  bond ;    while 
embracing  all  the  more  salutary  provisions  of  the  English 
system,  it  borrows  suggestions  from  the  Irish ;  and  adopts 
from  the  Scotch  all  those  wholesome  and  stringent  regula- 
tions touching  the  consent  of  interested  parties  to  the 
intended  marriage,  and  the  residence  of  the  couple  contem- 
plating matrimony,  which  prevent  hasty,  secret,  and  improvi- 
dent nuptials.     If  it  be  found  impossible  so  to  assimilate  at 
once  these  conflicting  laws,  let  us  not  shrink  from  attempt- 
ing the  experiment  upon  ourselves  in  England  ;  and  if  found 
successful,  gradually  to  extend  to  the  sister  kingdoms  the 
advantages  which  they  may  ultimately  be  willing  to  adopt. 
This  probably  will  be  the  future  of  any  such  measure  as  we 
have  here  advocated.    In  conclusion,  we  will  quote  the  words 
of  Lord  Selbome*  on  the  difficulty  of  procuring  a  ready 
acceptance  of   large  and  important  measures  of  reform : 
'*  It  is  a  misfortune  of  the  times  in  which  we  live,  that  any 
large  or  comprehensive  legislation  on  those  subjects  which 
touch  most  closely  the  highest  interests  of  all  classes  of 
men,  seem  to  be  impossible  unless  some  popular  or  political 
excitement  can  be  got  up  about  them." 

W.  P.  EVERSLEY. 

*  Debate  on  the  Marriage  Preliminaries  Bill,   1878.     Hansard,  Vol.  142, 
p.  1248. 
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IV.— ON    THE    JURISDICTION     OF    THE     HIGH 
COURT    OF  JUSTICE   IN   DIVORCE. 

npHE  case  of  Niboyet  v.  Niboyet,  reported  in  the  February 
^  number  of  this  year's  Law  Reports  (4  P.D.  i),  has 
introduced  so  much  confusion  and  uncertainty  into  the 
existing  law  with  respect  to  the  Divorce  Jurisdiction  of  the 
High  Court  of  Justice,  that  an  examination  of  the  autho- 
rities and  principles  relied  on  in  the  argument  and  in  the 
conflicting  judgments  may  be  of  advantage. 

The  question  involved  is,  speaking  generally,  this :  Can  a 
divorce  be  properly  pronounced  by  any  Court  which  is  not 
the  Colirt  of  the  matrimonial  domicil, ».«.,  the  domicil  of 
the  husband  ?  *  More  particularly :  Can  the  English  Court 
properly  pronounce  a  divorce  when  the  domicil  of  the 
husband  is  not  English  ?  This  question  may  again  be 
varied  by  asking :  Has  the  English  Court  jurisdiction  to 
pronounce  such  a  divorce  ?  The  meaning  intended  to  be 
conveyed  by  the  two  expressions  is  in  fact  the  same.  Am- 
plifying it,  it  is  this :  Do  the  rules  of  private  international 
law,  so  far  as  they  are  adopted,  followed,  or  recognised  by 
English  Courts,  authorize  the  English  Court  to  pronounce 
a  divorce  in  such  a  case  ?  This  is  the  question  which 
Niboyet  v,  Niboyet  purports  to  answer,  and  it  answers  it  in 
the  following  way.  Sir  R.  Phillimore  and  Brett,  L.J.,  say 
that  such  an  assumption  of  jurisdiction  is  unauthorised ; 
that  by  the  law  of  nations  and  the  law  of  England,  domicil 
and  domicil  alone  is  the  essential  circumstance  which  gives 
any  Court  jurisdiction  to  dissolve  the  matrimonial  bond ; 
and  that  inasmuch  as  M.  Niboyet's  domicil  is  confessedly 
French,  by  the  admission  of  the  parties  and  as  a  matter  of 

*  The  cases  where  a  wife  may,  after  desertion  by  her  husband,  retain  or  even 
acquire  a  domicil  distinct  from  his  for  such  purposes  (see  Le  Sueur  v.  Le  Sueur, 
L.R.  I.  P.D.  139)  are  omitted  from  the  consideration  of  the  present  subject. 
They  are  not  pertinent  to  that  branch  of  it  which  is  discussed  here. 
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law  (or  rather,  as  a  legal  presumption  of  a  fact),  the  English 
Court  cannot,  at  the  instance  of  the  wife,  interfere  with  his 
marriage  tie.  On  the  other  hand,  James  &  Cotton,  LL.JJ., 
are  of  opinion  that  the  domicil  of  the  husband  is  not  the 
true  test;  that  the  Divorce  Act  (20  &  21  Vict.,  c.  85)  was 
intended  to  give  the  Court  which  it  constituted  power  to 
deal  with  all  matrimonial  matters  in  England,  and  that 
upon  the  true  construction  of  that  Act  the  divorce  of  a 
Frenchman  "  resident "  in  England,  but  retaining  his 
French  domicil,  is  such  a  matrimonial  matter.  Sir  R. 
Phillimore's  opinion  having  been  pronounced  in  the  Court 
below,  and  not  in  the  Court  of  Appeal,  the  judgment  of 
Brett,  L.J.,  has  been  over-ruled  by  the  voices  of  James  & 
Cotton,  LL.JJ.  It  is  almost  unnecessary,  however,  to  say 
that  on  a  subject  to  which  Sir  R.  Phillimore  has  devoted 
especial  attention,  the  opinion  of  one  of  the  most  eminent 
living  English  experts  in  international  law  is  entitled  to  at 
least  as  much  respect  as  that  of  any  other  judge ;  and  it  is 
quite  plain  that  some  day  a  decision  will  have  to  be  pro- 
nounced in  the  face  of  what  is,  so  far  as  Nibqyet  v.  Nihoyet  is 
concerned,  an  equally  balanced  conflict  of  authority. 

It  maybe  convenient  to  mention  here,  very  briefly,  the 
few  material  facts  of  the  particular  case.  The  husband 
was  French  by  nationality  and  domicil  of  origin,  and 
married  the  petitioner,  an  Englishwoman  by  birth  and 
domicil,  at  Gibraltar,  in  1856.  From  1862  to  1869,  the 
husband  filled  the  post  of  French  Vice-Consul  at  Sunder- 
land, and,  from  1875  till  the  institution  of  the  suit,  the  post 
of  French  Consul  at  Newcastle.  The  alleged  adultery  was 
committed  in  England.  The  husband  had  admittedly  never 
acquired  an  English  domicil,  but  he  and  his  wife  (so  far  as 
these  expressions  are  legally  consistent)  were  resident  in 
England,  except  so  far  as  residence  implies  or  includes 
domicil.  The  admission  by  the  petitioner  that  the  domicil 
of  the  husband  had  remained  French  was  probably  based 
on  the  rule  of  international  law  that  a  consul  does  not,  by 
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residence  qua  consul,  acquire  a  domicil  in  the  country  where 
he  so  resides.*  It  may,  however,  be  incidentally  remarked 
on  this  point  that  there  is  nothing  in  the  rule  of  law  referred 
to  to  prevent  the  acquisition  by  the  husband  of  an  English 
domicil  by  any  residence  or  stay  in  England  during  the 
interval  between  his  two  terms  of  consular  office ;  and  that 
if  he  did  in  fact  reside  in  England  during  any  portion  of 
that  interval,  the  petitioner  was  hardly  wise  to  admit  that 
her  husband's  domicil  had  always  remained  French.  A 
domiciled  Englishman  can  act  as  consul  for  France  in 
England,  just  as  a  foreigner  can  act  as  consul  for  England 
abroad,  without  his  legal  domicil  being  in  any  way  affected ; 
and  M.  Niboyet,  if  he  had  acquired  an  English  domicil 
between  1869  and  1875,  would  not  have  lost  it  by  accepting 
the  office  of  French  consul  in  the  latter  year,  any  more 
than  if  he  had  been  born  within  the  sound  of  Bow  Bells.f 
This  is,  however,  a  by-point,  it  being  an  admitted  fact  on 
the  pleadings  in  Niboyet  v.  Niboyet  that  the  husband's 
domicil  did  continue  French,  and  that  the  statement  of  his 
"  residence  "  in  England  must  be  taken,  subject  to  the  first 
admission.  Under  these  circumstances,  it  is  proposed  to 
show  that  the  English  Court  had  no  jurisdiction  to  enter- 
tain a  petition  for  his  divorce  at  the  instance  of  his  wife.  To 
establish  this,  an  attempt  will  be  made  to  prove  (i.)  that 
domicil  is,  by  authority  and  analogy,  the  only  and  the 
necessary  test  of  jurisdiction;  (ii.)  that  the  distinction 
drawn  by  the  majority  of  the  Court  of  Appeal  between 
domicil  and  home  is,  from  a  legal  point  of  view,  a  false  and 
vicious  one. 

(i.)  The  first  of  these  propositions  is  the  natural  result  of 
four  minor  ones,  which  may  be  stated  as  follows  : — 

I.  No  English  Court  has  ever  recognised  the  validity  of  a 
foreign  divorce^  whether  the  marriage  was  one  contracted  in 

*  Maltass  v.  Maltass,  i  Rob.  £.  79.    Htath  v.  SamptoHy  14  Beav.  441. 
t  See  Sharpi  v.  Crispin,  L.R.  i,  P.  &  M.,  6zi. 
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England  or  not^  where  the  domicil  of  the  parties  was  English  at 
the  time  the  divorce  was  pronounced. 

2.  No  English  Court  will  refuse  to  recognise  the  validity  of  a 
foreign  divorce^  if  the  parties  were  at  the  time  it  was  pronounced 
domiciled  within  the  jurisdiction  of  the  foreign  Court  pronouncing  it, 

3.  No  English  Court,  before  the  present  case,  has  ever  assumed 
to  pronounce  a  divorce  in  any  instance  where  the  domicil  of  the 
husband  was  not  English  at  the  time,  with  a  single  exception.  In 
that  instance,*  the  husband,  though  after  deserting  his  wife  he  had 
acquired  an  American  domicil,  was  and  remained  English  by 
nationality. 

4.  No  foreign  Court,  and  no  foreign  jurist,  of  any  repute, 
would  recognise  the  validity  of  a  divorce  pronounced  by  an 
English  Court,  unless  the  condition  of  English  domicil  were 
satisfied^.  If  that  condition  were  satisfied,  the  English  divorce 
would  in  all  cases  be  recognised. 

The  foregoing  propositions,  if  established,  will  place 
the  last  decision  of  the  Court  of  Appeal  in  the  following 
light.  English  Courts  have  hitherto  regarded  domicil  as 
the  one  necessary  condition  to  found  the  jurisdiction  for  a 
foreign  divorce.  Foreign  Courts  have  hitherto  regarded 
domicil  as  the  one  necessary  condition  to  found  the  juris- 
diction for  an  English  divorce  (and,  it  may  be  added,  for  a 
foreign  one).  According  to  Nibqyet  v.  Niboyet,  English 
Courts  are  not  henceforward  to  regard  English  domicil  as 
an  essential  condition  to  found  jurisdiction  for  an  English 
divorce.  That  is  to  say,*  the  English  Court  is  to  assume 
jurisdiction  which  it  refuses  to  admit  that  a  foreign  Court, 
under  similar  circumstances,  is  entitled  to  assume ;  and 
which  foreign  Courts  neither  assume  themselves,  nor 
recognise  if  assumed  by  others. 

It  is  quite  plain,  that  if  this  is  the  true  effect  of  the  decision 
animadverted  upon,  it  is  absolutely  destructive  of  the  whole 
principle  upon  which  international  law,  private  as  well  as 

•  Diek  V.  Deek^  2  Sw.  &  Tr.  90. 
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public,  is  based.  No  State  is  bound,  of  course,  to  limit  its 
own  ideas  of  its  own  jurisdiction  by  the  ideas  which  its 
neighbours  take  of  theirs.  But  every  State  is  bound,  in 
law,  in  reason,  and  in  morality,  to  hold  the  same  ideas  with 
respect  to  its  own  jurisdiction  that  it  does  with  respect  to 
theirs.  It  is  not  at  liberty  to  measure  its  own  rights  by 
one  rule,  and  its  neighbours'  rights  by  another.  It  is  not 
at  liberty  to  deny  that  its  neighbours  have  a  right  to 
divorce  married  couples  not  domiciled  within  their  borders, 
and  at  the  same  time  to  assume  to  itself  the  jurisdiction 
which  it  declines  to  recognise  in  them. 

With  these  preliminary  remarks,  it  is  now  proposed  to 
consider  the  cases  bearing  on  the  propositions  which  have 
been  advanced. 

(i.)  No  English  Court  has  ever  recognised  the  validity  of  a 
foreign  divorce,  where  the  domicil  of  the  parties  was  English. 
In  establishing  this  proposition,  it  must  be  admitted  that 
the  English  Courts  began  by  intimating  that  they  would 
refuse  to  recognise  a  foreign  divorce  of  an  English  marriage 
at  all.  The  rule  was  undoubtedly  laid  down  in  Lollefs 
case,*  and  afterwards  followed  by  Lord  Brougham,t  in  the 
simple  terms  that  no  divorce  abroad  can  dissolve  a  marriage 
contracted  in  England.  Both  these  cases  were,  however, 
fully  considered  in  Warrender  v.  Warrender^X  by  the  'House 
of  Lords,  sitting  to  hear  Scotch  appeals ;  and  the  report  of 
that  case  clearly  shows,  not  only  that  Lord  Brougham  dis- 
approved of  the  rule,  as  broadly  stated  in  Lolley's  case  (to 
the  decision  of  which  it  was  unnecessary),  and  of  the  ex- 
pressions adopting  it  which  were  attributed  to  him  in 
McCarthy  v.  Decaix,  but  that  it  was  a  rule  absolutely  incon- 
sistent with  the  unanimous  decision  of  the  House  of  Lords 
in  the  later  case.§     Warrender  v.  Warrender  estsAAished  that 

•  R.  &  R.  C.  C,  237.  t  McCarthy  v.  Decaix,  2  CI.  &  F.,  568  (n). 

t  2  CI.  &  F.,  488. 

§  It  must,  of  course,  be  remembered  that  when  the  rule  was  first  laid  down, 
the  English  law  did  not  recognise  divorce,  except  by  Act  of  Parliament,  at  all. 
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the  Scotch  Courts  had  jurisdiction  to  dissolve  a  marriage 
contracted  in  England,  where  the  domicil  of  the  husband 
was  Scotch;  and  though  the  House  of  Lords  was  then 
sitting  as  a  Scotch  Court  of  Appeal,  it  must  be  remembered 
that  on  all  questions  of  international  law,  the  law  of 
Scotland  and  of  England  is  theoretically  the  same.  The 
remarks  of  Lord  Brougham  on  the  effect  of  the  Scotch 
domicil  are  peculiarly  significant.  "  This  is  the  case  of  a 
marriage  contracted  in  England,  between  a  man,  Scotch  by 
domicil  and  birth,  and  a  woman  about  to  become  Scotch  by 
the  execution  of  the  contract.  It  is,  moreover,  the  case  of 
a  suit  instituted  in  the  Scotch  Courts,  while  the  pursuer  had 
his  actual  domicil  in  Scotland,  and  his  wife  had  the  same 
domicil  by  law.  To  term  a  marriage,  so  contracted,  an 
English  marriage,  hardly  appears  to  be  correct.  I  am  sure 
that  it  is,  if  not  wholly  a  Scotch  contract,  at  the  least  a 
contract  partaking  as  much  of  the  Scotch  as  of  the  English." 
Conversely,  it  was  decided  by  Dr.  Lushington,  in  the 
English  Consistory  Court,  in  1831,  that  a  Scotch  Court 
had  not  power  to  decree  a  divorce  where  the  domicil  of  the 
parties  was  at  the  time  of  marriage,  and  remained,  English  ;* 
and  an  exactly  similar  decision  was  given,  on  the  same 
ground,  in  iSsS.t  In  Pitt  v.  Pitt,l  before  the  House  of 
Lords  (a  Scotch  appeal),  the  counsel  for  the  petitioner 
(Sir  R.  Phillimore  and  Sir  H.  Cairns,  the  present  Lord 
Chancellor)  abandoned  "  as  untenable  "  the  ground  "  that 
divorce  a  vinculo  might  be  validly  granted  to  strangers  not 
domiciled,  though  temporarily  resident,  within  the  jurisdic- 
tion ; "  and  the  petitioner  failing  to  establish  complete 
domicil,  the  relief  sought  for  was  denied  to  him.  Of  this 
abandonment  the  Lord  Chancellor  (Lord  Westbury)  said, 
that  it  was  "  a  concession  which  he  trusted  was,  in  the 
opinion  of  their  Lordships,  quite  in  accordance  with  the  law 

•  Conway  v.  Beaxley^  3  Hagg.  Cons.  639. 
t  Robins  V.  Dolphin,  i  Sw.  &  Tr.  37.  %  4  Macq.  627,  633. 
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of  the  case."*  The  principle  involved  in  these  cases  came 
again  before  the  House  of  Lords  in  Shaw  v.  Gould  (i868),t 
and  it  was  then  again  laid  down  that  a  foreign  tribunal 
had  no  authority  to  pronounce  a  divorce  in  the  case  of  an 
English  marriage  between  English  subjects,  unless  such 
subjects  were,  at  the  time  of  such  divorce  being  pronounced, 
bond  fide  domiciled  within  the  jurisdiction  of  such  tribunal, 
and  the  suit  was  brought  without  collusion.  And  in  1870, 
on  the  last  occasion  when  the  question  came  before  the 
Courts,  t  Lord  Penzance  laid  down  the  same  law  with 
regard  to  an  American  divorce  of  an  English  marriage,  the 
parties  not  having  acquired  an  American  domicil.  It  is  true 
that  in  the  case  last  cited  the  husband  was  not  even  tempo- 
rarily present  in  the  State  where  the  divorce  was  sought  by 
the  wife,  but  the  decision  was  distinctly  put  on  the  ground 
that  he  was  not  domiciled  there.  "  In  no  case,"  said  Lord 
Penzance,  "  has  a  foreign  divorce  been  held  to  invalidate 
an  English  marriage  between  English  subjects,  where  the 
parties  were  not  domiciled  in  the  country  by  the  tribunals 
of  which  the  divorce  was  granted."§  Proposition  (i)  has 
thus,  it  is  hoped,  been  sufficiently  established. 

(2.)  The  second  proposition,  that  an  English  Court  vdll 
not  in  any  case  refuse  to  recognise  a  foreign  divorce,  if  the 
parties  were,  at  the  time  it  was  pronounced,  domiciled 

*  In  Mr.  Macqueen*B  note  to  this  case,  he  says :  '*  This  in  effect  affirms  the 
legal  necessity  of  a  real  Scotch  domicil  to  give  effect  to  a  Scotch  divorce; 
and  had  the  point  been  argued  on  both  sides,  such  would  have  been  the  true 
construction.  But  it  was  not  argued  for  the  respondent,  whose  able  and 
experienced  counsel  were  not  likely  to  give  up  any  contention  that  would 
have  benefitted  their  client."— 4  Macq.  627. 

t  L.R.  3  H.L.  55. 

X  Shaw  V.  Attorney 'General,  L.R.  2  P.  &  D.  x6i. 

§  L.R.  2  P.  &  D.,  p.  161.  Yelverton  v.  Yelverton,  1  Sw.  ft  Tr.  574 ;  TolU' 
machev.  Tollemtuhe,  ib.  567;  and  Tovey  v.  Lindsay,  1  Dow.  1x7,  may  be 
cited  in  support  of  the  same  proposition,  but  as  these  cases  are  criticized  by 
Cotton,  L.J.,  in  his  judgment,  it  has  been  thought  better  to  abstain  from  relying 
upon  them. 
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within  the  jurisdiction  of  the  foreign  tribunal,  rests  rather 
upon  suggestion  than  upon  express  authority.     Except  the 
case  of  McCarthy  v.  DecaiXy*  with  regard  to  which  Lord 
Brougham's  criticisms  in  Warrender  v.  Warrender  of  his  own 
decision  have  been  already  referred  to,  there  is  no  instance 
of  such  a  refusal,  and  recent  authorities  have  clearly  indica- 
ted the  view  of  the  question  that  would  now  be  taken.     In 
Shaw    V.    Gouldyf    Lord    Westbury,    having    referred    to 
McCarthy  v.  Decaix  only  to  dismiss  it,  puts  the  question  in 
the  following  tentative  form.     **The  position  that  the  tri- 
bunal of  a  foreign  country,  having  jurisdiction  to  dissolve 
the  marriage  of  its  own  subjects,  is  competent  to  pronounce 
a  similar  decree  between  English  subjects  who  were  married 
in  England,  but  who  before  and  at  the  time  of  the  suit  are 
permanently  domiciled  within  the  jurisdiction  of  such  foreign 
tribunal,  such  decree  being  made  in  a  bond  fide  suit  without 
collusion,   is   a  position   consistent   with   all  the   English 
decisions,   although    it   may  not   be    consistent  with   the 
resolution  commonly  cited  as  the  resolution  of  the  judges 
in  LoUey's  case.'*     Two  years  later,  in  Shaw  v.  Attorney- 
General,X  Lord  Penzance  expressed  his  opinion  in  the  same 
direction  even  more  plainly.     "  In  no  case  has  a  foreign 
divorce  been  held  to  invalidate  an  English  marriage  between 
English  subjects  where  the  parties  were  not  domiciled  in 
the  country  by  whose  tribunals  the  divorce  was  granted. 
Whether,  if  so  domiciled,  the  English  Courts  would  recognise 
and  act  upon  such  a  divorce,  appears  to  be  a  question  not 
wholly  free  from  doubt ;  but  the  better  opinion  seems  to  be 
that  they  would  do  so,  if  the  divorce  be  for  a  ground  of 
divorce  recognised  as  such  in  this  country,  and  the  foreign 
country  be  not  resorted  to  for  the   collusive   purpose  of 
calling  in  the  aid  of  its  tribunals."     It  may  be  added  that 
this  last    condition   is    properly  included  in  the  idea  of 

•  2  R.  &  My.  614 ;    2  Cl.  &  F.  568  (n). 
t  L.R.  3  H.L.  85.  t  L.R.  2  P.  &  D  ,  at  p.  161. 
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domicil.*  I  am  not  aware  of  any  stronger  or  more  direct 
authority  for  this  proposition ;  but  as  it  is  entirely  consistent 
with  the  reasoning  of  James  &  Cotton,  LL.JJ.,  in  Niboyet  v. 
Niboyet  (who  would,  it  is  presumed,  even  allow  something 
less  than  domicil  to  give  the  foreign  Court  jurisdiction),  it 
is  probably  unnecessary  to  discuss  it  at  further  length. 

(3.)  The  third  proposition — that  there  is  substantially  no 
precedent  for  pronouncing  a  divorce  in  cases  where  the 
domicil  of  the  husband  was  not  English — ^was  not  directly 
disputed  in  the  judgments  of  James  &  Cotton,  LL.JJ.,  but 
needs  consideration,  inasmuch  as  there  are  one  or  two  cases 
which  are  said  to  impeach  it,  and  were  cited  for  that 
purpose  on  behalf  of  the  petitioner.  Upon  careful  exami- 
nation-, it  appears  that  the  only  case,  in  which  it  can  be 
contended  that  such  a  jurisdiction  was  really  asserted,  is 
Deck  v.  Deck.f  Possibly  Brodie  v.  BrodieX  may  appear  to 
some  minds  an  authority  to  the  same  effect. 

Deck  V.  Deck  was  the  case  of  a  wife  petitioning  in  England 
against  a  husband  who  had  deserted  her,  gone  to  America, 
and  there  acquired  a  domicil,  being  by  nationality  (and 
domicil  of  origin)  English.  No  counsel  appeared  for  the 
husband,  or  for  the  Queen's  Proctor,  to  dispute  the  juris- 
diction, and  the  point  was  therefore  not  argued,  though  the 
Court  did,  it  appears,  entertain  doubts,  and  took  time  to 
deliver  judgment.  The  judgment,  when  delivered,§  founded 
the  assumption  of  jurisdiction  upon  the  nationality  of  the 
husband,  which  remained  English.  It  is  almost  needless  to 
remark  that  this  is  a  test  never  applied,  before  or  since,  for 
the  purpose ;  and  that  such  a  decision  can  hardly  be  relied 
upon  in  support  of  the  proposition  of  James,  L.J.,  that  an 

*  If  the  foreign  country  were  collusively  resorted  to  to  obtain  the  aid  of  its 
tribunals,  there  would  be  no  real  animui  manendif  and  the  foreign  domicil 
would  not,  of  course,  be  acquired  for  any  purpose.  Domicil,  unless  it  is  bon& 
Jidiy  is  not  domicil. 

t  a  Sw.  &  Tr.  90.  t  2  Sw.  ft  Tr.  259. 

§  By  Sir  Cresswell  Cresswell,  for  the  full  Court. 


i 
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"  English  home  "  will  authorise  the  Court  to  proceed.  In 
Deck  V.  Deck  there  could  have  been  no  doubt  that  the 
abandonment  by  the  husband  of  his  "  English  home  *'  was 
complete  and  irrevocable.* 

Brodie  v.  Brodie  t  was  a  different  case  altogether ;  and 
it  is  submitted  that  the  decision  there  was  really  in  favour 
of  the  domiciliary  test.  The  petition  was  brought  by  the 
husband,  whose  domicil  of  origin  was  Scotch,  and  who  had 
afterwards  lived  and  acquired  a  new  domicil  in  Australia. 
Coming  to  England,  and  **  taking  up  his  residence  "  there, 
he  instituted  a  suit  against  his  wife  for  adultery  committed 
in  Australia,  where  she  still  remained.  His  counsel,  having 
offered  to  prove  that  he  had  abandoned  his  Australian  and 
acquired  an  English  domicil,  obtained  an  adjournment  for 
that  purpose,  and  did  in  fact  adduce  evidence  which  went 
a  considerable  way  in  that  direction.  It  was  then  said  by 
the  Court :  **  The  question  is,  whether  the  petitioner  has 
acquired  an  English  domicil."  His  counsel  thereupon 
submitted,  that  "enough  had  been  proved  to  establish 
domicil  for  the  purpose  of  founding  jurisdiction."  The 
Court  said,  that  "  they  would  give  no  opinion  as  to  what 
the  effect  of  the  evidence  might  be  in  a  testamentary 
suit,  but  they  thought  sufficient  bond  fide  residence  in 
England,  not  casual,  had  been  proved  to  entitle  the  peti- 
tioner to  a  decree."  The  comments  of  Lord  Penzance  upon 
this  case,  in  Wilson  v.  Wilson  %  and  Manning  v.  Manningy^ 
sufficiently  show  that  the  view  taken  of  it  by  Brett,  L.J.,  in  his 
judgment  in  Niboyet  v.  Niboyet^  at  p.  i8,  is  the  true  one.     If 

*  See  the  comments  of  Brett,  L.J.,  on  this  case,  expressing  disapproval,  at 
p.  18  (L.R.  4  P.D.).     . 

t  2  Sw.  &  Tr.  259. 

{3  L.R.  2  P.  &  D.  435,  441.  *'  It  is  the  strong  inclination  of  my  own  opinion 
that  the  only  fair  and  satisfactory  rule  to  adopt  on  this  matter  of  jurisdiction 
is  to  insist  upon  the  parties  in  all  cases  referring  their  matrimonial  differences 
to  the  Courts  of  the  country  in  which  they  are  domiciled." 

§  L.R.  2  P.  &  D.  223t  226. 
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it  was  held  that  the  petitioner's  English  domicil  was 
established  for  the  purposes  of  the  suit,  the  judgment  was 
right ;  if  it  was  a  decision  that  there  can  be  a  minor  species 
of  domicil,  sufficient  for  one  purpose  and  not  for  another, 
there  is  no  reason  or  authority  for  such  a  distinction. 

As  it  has  been  asserted  that  these  two  cases  are  the  only 
ones  which  can,  in  any  sense,  be  regarded  as  precedents  for 
the  assumption  of  divorce  jurisdiction  in  cases  of  residence 
not  amounting  to  domicil,  it  remains  to  dismiss  very  briefly 
the  other  authorities  which  were  cited  for  the  purpose  by 
the  petitioner's  counsel.  In  Ratcliff  v.  Ratcliff*  the  domicil 
was  and  remained  English.  In  Firebrace  v.  Firebrace,^  a 
mere  doubt  was  suggested  whether  suits  for  restitution  of 
conjugal  rights  were  governed  by  the  rule  admittedly  applic- 
able to  proceedings  for  divorce.  Band  v.  BondX  was  a 
case  in  which  it  did  not  appear  whether  the  domicil  of  the 
husband  was  English  or  foreign.  Le  Sueur  v.  Le  Sueur  §  is 
directly  opposed  to  the  assumption  of  the  jurisdiction,  Sir 
R.  Phillimore  having  there  refused  to  grant  a  divorce,  at 
the  instance  of  the  wife,  the  husband  being  domiciled 
abroad,  though  he  held  that,  by  the  desertion  of  the  husband, 
the  wife  had  been  enabled  to  acquire,  and  had  acquired,  a 
domicil  of  her  own.  Simonin  v.  Maillac  \\  and  Sottontayar  v. 
De  Barros  f  were  cases  which  turned  upon  the  validity  or 
nullity  of  a  marriage  ab  initio,  not  upon  the  right  of  an 
English  Court  to  dissolve  it.  So  was  Lindo  v.  Belisario,**  in 
which,  by  the  way,  the  question  of  domicil  was  not  referred 
to.  Lloyd  V.  Petitjean^W  the  only  case  cited  which  has  not 
been  referred  to,  simply  decided  that  a  marriage  between 
an  Englishman  and  a  domiciled  Frenchwoman,  celebrated 
at  the  house  of  the  British  Ambassador  in  Paris,  by  the 
chaplain  to  the  embassy,   was   vaUd.     It    is    confidently 

•  I  Sw.  A  Tr.  467-  t  57  LJ'  P-  &  M.  41. 

i  2  Sw.  &  Tr.  93.  §  L.R.  I  P.D.  139. 

II  2  Sw.  &.  Tp.  67.  f  L.R.  3  P.D.  I. 

*•  I  Hagg.  Cons.  216.  ft  2  Curt.  Eccl.  251. 
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asserted,  therefore,  that  the  decision  in  Niboyet  v.  Niboyet  is 
a  departure  from  precedent. 

(4.)  The  fourth  proposition,  that  domicil  is  the  sole  and 
necessary  condition  required  by  foreign  tribunals  and  jurists 
for  divorce  jurisdiction,  can  only  be  proved  by  citation ;  and 
two  or  three  citations  only  will  be  adduced,  inasmuch  as 
none  of  any  authority,  it  is  believed,  can  be  brought  forward 
against  it.     So  far  as  America  goes,  Story,*  after  citing  the 
latest  decisions,  showing  that  "  ordinarily  a  suit  for  divorce 
cannot  be  entertained  unless  the  parties  are  bond  fide  domi- 
ciled in  the  State  in  which  the  suit  is  brought,'*  proceeds 
(s.  230a) :  "  The  doctrine  now  firmly  established  in  America 
is,  that  the  law  of  the  place  of  the  actual  domicil  gives 
jurisdiction  to  the  proper  Courts  to  decree  a  divorce  for  any 
cause  allowed  by  the  local  law."    The  opinion  of  Wharton 
is  to  the  same  effect,  and  further  shows  the  view  taken  in 
Germany.     "  The  Court  of  actual  domicil  has  alone  juris- 
diction to  pronounce  a  valid  divorce,  and  a  voluntary  sub- 
mission by  the  parties  to  any  other  tribunal  is  inoperative. 
This  opinion   is  maintained    by    Bar  (§  92),  by    Savigny 
(VIII.,  p.  337),  and  is  no  doubt  that  of  present  German 
jurists  generally.'*t    As  for  France,  the  country  primarily 
concerned  in  Niboyet  v.  Niboyet^   and  that  in  which  the 
personal   jurisdiction    over    subjects    by  reason   of   their 
nationality  (whatever    their    domicil)    is    asserted    more 
strongly  perhaps  than  in  any  other,  the  note  of  Mr.  Macqueen 
to  Pitt  V.   PittX   is  the   most    accessible  and    trustworty 
evidence.     Mr.  Macqueen,  whose  authority  upon  this  special 
subject    is    undoubted,    after    a    careful    examination    of 
Bidkeley's  case,  decided  by  the  French  Cour  de  Cassation  in 
i860,  and  a  correspondence  with  the  French  judges,  says  as 
follows:    "It    appears    that    divorce    a    vinculo,    properly 
obtained  from  the  Court  of  the  domicil,  will  always  be 

*  Confl.  of  Laws,  ss.  228-230. 
t  Wharton.    Conflict  of  Laws,  sec.  210.  {4  Macq.  649  (n.) 
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deferred  to  in  France.  ...  It  would  seem  that  divorce 
a  vinculo  can  emanate  from  no  other  Court  but  the  Court  of 
the  domicil."  Lastly,  it  may  be  added  that  the  Supreme 
Court  of  Melbourne,  after  a  careful  survey  of  the  English 
authorities,  has  recently  come  to  the  same  conclusion.* 

(ii.)  The  second  branch  of  the  argument  relates  to  the 
distinction  between  domicil  on  the  one  hand,  and  home  or 
permanent  residence  on  the  other,  upon  which  the  judg- 
ments of  the  majority  of  the  Court  of  Appeal  so  considerably 
depend. 

It  may  be  remarked,  in  the  first  place,  as  a  noteworthy 
fact  with  reference  to  the  judgment  of  James,  L.J.,  that  it 
contains  not  one  single  reference  to  a  decided  case,  being  com- 
posed entirely  of  a  priori  reasoning,  with  some  consideration 
of  the  effect  of  the  wording  of  the  English  Statute  which 
created  the  Divorce  Court  and  defined  its  powers.!  For 
aught  that  appears  in  the  judgment,  the  subject  of  inter- 
national jurisdiction  in  matters  of  divorce  might  have  been 
coming  for  the  first  time  under  the  consideration  of  an 
English  Court,  instead  of  having  been  a  fruitful  source  of 
litigation  for  the  last  half-century.  It  is  true  that  the 
Lord  Justice  concludes  by  observing  that  he  does  not  think 
he  is  over-ruling  any  English  case  in  granting  the  relief 
sought ;  but  literally  no  other  expression  in  his  judgment 
betrays  the  slightest  consciousness  that  any  English  case 
relevant  to  the  subject  is  to  be  found  in  the  Reports.  The 
reasoning  of  the  whole  judgment  is  in  substance  the 
following : — 

(a.)  Prior  to  the  creation  of  the  Divorce  Court,  the 
Ecclesiastical  Courts  in  England  would  have  had  juris- 
diction in  matrimonial  matters  from  the  mere  "  residence  " 
of  the  parties,  as  distinguished  from  their  "secular  domicil." 

*  Duggan  V.  Duggan,  reported  in  the  Law  Magazifu  and  Revitw^  No.  227 
(Select  Cases,  February,  1878),  p.  223,  and  in  the  Law  Titneit  December  agth, 
1877,  at  p.  152. 

t  20  &  2X  Vict.,  c.  85. 
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(b.)  The  Statute  20  &  21  Vict.,  c.  85,  was  passed  to 
constitute  a  Court  with  exclusive  jurisdiction  in  matters 
matrimonial  in  England.  A  "  matter  matrimonial  in 
England  "  is  a  matter  matrimonial  where  the  matrimonial 
home  is  in  England. 

(c.)  The  "  matrimonial  home "  and  the  "  matrimonial 
residence  "  are  conceptions  which  the  law  can  distinguish 
from  the  "  matrimonial  domicil." 

Now  it  is  submitted,  with  the  greatest  respect,  that  a 
fallacy  underlies  and  vitiates  all  three  of  these  propositions 
— a  fallacy  which  is  literally  contained  and  formulated  in 
the  last  (c.)  To  a  certain  extent,  proposition  (a.)  begs  the 
question.  As  no  authority  whatever  is  adduced  for  it  (except 
the  introductory  phrase,  "  Can  there  be  any  doubt  that," 
&c.  ?)  it  may  be  sufficient  to  say  that  though  international 
law  was  in  a  less  advanced  state  in  the  time  of  the  old 
Ecclesiastical  Courts,  the  old  Ecclesiastical  Courts  were 
governed  by  exactly  the  same  international  principles  as 
are  the  present  secular  ones ;  and  further,  that  the  legal 
conception  of  domicile  though  of  comparatively  modern 
birth,  owes  more  to  the  Ecclesiastical  Courts,  in  which  it 
was  mainly  perfected,  than  perhaps  any  other  legal  con- 
ception. The  only  two  instances  in  the  Ecclesiastical 
Courts  which  can  be  used  in  any  way  as  precedents  for  the 
assumption  of  the  jurisdiction  without  domicil  have  been 
afready  examined.*  The  nature  of  the  error  involved  in 
such  assumption  may,  however,  be  best  seen  by  considering 
(b.)  and  (c),  which  contain  the  pith  of  the  whole  judgment. 

Now,  it  is  quite  true  that  the  preamble  of  the  Divorce 
Act  expresses  that  its  object  is  "  to  constitute  a  Court  with 
exclusive  jurisdiction  in  matters  matrimonial  in  England.'* 
It  is,  however,  another  assumption  to  read  this  as  equivalent 
to  "a  Court  with  exclusive  jurisdiction  in  such  matters 
matrimonial  as  are  '  matters  matrimonial   in  England.' " 

•  Dtck  V.  Deck,  2  Sw.  &  Tr.  90,  and  Brodit  ▼.  Brodie,  2  Sw.  &  Tr.  259, 
ante  p.  334. 
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With  at  least  as  much  fairness,  it  may  be  taken  as  meaning 
"  a  Court  with  exclusive  jurisdiction  in  England  in  matters 
matrimonial."  Read  fairly,  the  two  versions  come,  no 
doubt,  to  the  same  thing.  They  mean  "  a  Court  which 
shall  in  England  have  exclusive  jurisdiction  over  such 
matrimonial  matters  as  are  properly  within  the  jurisdiction 
of  an  English  Court."     What  is  the  test  of  this  jurisdiction? 

It  is  laid  down  by  James,  L.J. — in  perfect  accordance,  so 
far,  with  the  principles  of  international  law — that  the  juris- 
diction exists  "  where  and  while  the  matrimonial  home  is 
English."*  The  test  is  a  sound  one,  if  followed  out  to  its 
logical  conclusion — a  conclusion  accepted  by  Brett,  L.J., 
and  Sir  R.  Phillimore,  but  rejected  by  its  framer.  The 
condition  that  the  matrimonial  home  should  be  English,  is, 
in  the  mouth  of  a  lawyer,  identical  with  the  condition  that 
the  husband  should  be  domiciled  in  England.  In  the  eye 
of  the  law,  home  is  domicil  and  domicil  is  home.  The 
difficulty  of  defining  the  legal  phrase  is  only  equalled  by  the 
notorious  impossibility  of  translating  the  colloquial  one; 
but  to  show  that  the  legal  conception  of  domicil  is  theoreti- 
cally and  actually  the  colloquial  conception  of  home  draped 
in  legal  robes,  a  few  of  the  most  successful  attempts  to 
define  the  former  term  may  here  be  given. 

"  Domicil  is  the  legal  conception  of  residence,  and  the 
two  words  diflfer  no  otherwise  than,  as  in  all  sciences, 
common  words,  on  becoming  technical,  are  limited  in 
meaning  for  the  sake  of  precision." — (Westlake,  sec.  30.) 

**  By  the  term  domicil  in  its  ordinary  acceptation  is 
meant  the  place  where  a  person  lives  and  has  his  home. 
In  a  strict  and  legal  sense  that  is  properly  the  domicil  of  a 

*  At  p.  9  (L.R.,  4  P.D.).  It  is  worth  while  observing  that  James,  L.J.,  goes 
on  to  add  a  further  test,  and  one,  as  far  as  I  know,  never  before  demanded  by 
an  English  Court^  thoagh  it  has  been  suggested  in  America  (Story,  sec.  229 
and  (n)).  He  adds,  "  and  where  ...  the  wrong  is  done  here."  Surely 
there  can  be  no  doubt  that  a  domiciled  Englishman  could  obtain  a  divorce 
here  on  the  ground  of  adultery  committed  by  his  wife  in  France  ! 
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person  where  he  has  his  true  fixed  home  and  principal 
establishment." — (Story,  Confl.,  p.  37.) 

"  Two  things  must  concur  to  constitute  domicil ;  first, 
residence;  and  secondly,  the  intention  of  making  it  the 
home  of  the  party." — (Story,  Confl.,  p.  37.) 

"  Domicil  is  a  residence  at  a  particular  place,  accoin- 
panied  with  positive  or  presumptive  proof  of  an  intention  to 
remain  there  for  an  unlimited  time." — (Phillimore,  Law 
Dom.,  p.  13.) 

''  Domicil  is  the  place  where  a  man  would  be  if  there 
were  no  particular  circumstance  to  determine  his  position 
in  some  other  place  at  that  period." — (Per  Lord  Lough- 
borough in  Bempde  v.  Johnstone^  3  Ves.  jun.,  202.) 

"  Domicil  of  Choice"  (t.^.,  as  opposed  to  domicil  of  origin) 
"  is  a  conclusion  or  inference  which  the  law  draws  from  the 
fact  of  a  man  fixing  voluntarily  his  sole  or  chief  residence 
in  a  particular  place,  with  an  intention  of  continuing  to 
reside  there  for  an  unlimited  time.  .  .  .  There  must  be 
a  residence  freely  chosen,  and  not  prescribed  or  dictated  by 
any  external  necessity,  such  as  the  duties  of  ofl5ce." — (Per 
Lord  Westbury  in  Udny  v.  f/dny,  L.R.  i,  H.L.  Sc.  458.) 

The  above  citations  seem  sufiicient  to  establish  the  pro- 
position that  domicil  is  the  legal  equivalent  of  the  colloquial 
home.  It  would  be  difficult,  at  any  rate,  to  select  language 
more  fitted  to  support  such  an  argument.  It  may  not  be 
superfluous  to  subjoin,  in  illustration  of  the  same  truth,  the 
well-known  description  of  domicil  which  is  so  often  borrowed 
from  the  Roman  Law.  ^*  In  eo  loco  singulos  habere  domicilium 
non  ambigitur^  ubi  quis  larem  rerumque  ac  fortunarum  suarum 
summam  constituit ;  unde  rursus  non  sit  discessuruSy  si  nihil 
avocet;  unde  cum  profecius  est,  peregrinari  videtur;  quo  si  rediit, 
peregrinari  jam  destitit.'* — (Cod.  X.,  39,  40.) 

It  only  remains,  in  order  to  apply  the  above  explanation 
of  the  meaning  of  domicil  to  the  present  case,  to  enquire 
how,  why,  and  to  what  extent,  the  general  rule  is  modified 
in  the  case  of  consuls.     The  secret  of  such  modification  is 
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to  be  found  in  the  judgment  of  Lord  Westbury  in  Udny  v. 
Udny,  quoted  above.  The  residence  or  home  which  the 
law  translates  into  domicil  must  be  "  freely  chosen,  and  not 
prescribed  or  dictated  by  .  .  .  the  duties  of  office." 
If  the  person  whose  condition  is  being  inquired  into  has  a 
quasi-residence  or  home  which  is  prescribed  by  such  an  ex- 
ternal necessity  as  the  duties  of  an  office  (consular,  for 
example),  the  law  refuses  to  draw  the  conclusion  or  inference 
of  domicil  from  such  compulsory  quasi-residence.  It 
continues  to  attribute  to  him  the  domicil  which  he  had 
before  and  apart  from  such  quasi-residence ;  and  from  this 
attribute  it  draws  the  inevitable  inference  that  the  place  of 
such  former  domicil  is  his  natural  and  continuing  home, 
though  he  is  temporarily  severed  from  it.  Thither  it 
expects  him  to  return  and  take  up  his  permanent  abode,* 
so  soon  as  the  external  necessity  which  binds  him  to  foreign 
soil  is  removed.  If  it  did  not  expect  this,  the  law  would  in 
truth  and  in  substance  regard  him  as  domiciled  in  his  new 
abode ;  but  it  is  a  legal  principle  that  this  inference  of  new 
domicil  shall  never  be  drawn  from  compulsory  official  residence 
alone. 

That  this  is  the  true  rationale  of  the  rule  as  to  consular! 
domicil  appears  from  the  following  considerations.  A  consul 
is  only  regarded  as  domiciled  in  the  country  which  he 
represents,  in  cases  where  he  had  that  domicil  before 
his  appointment.  If  a  British  consulate,  for  example,  is 
accepted  by  a  person  already  domiciled  abroad,  who  there- 
upon undertakes  to  represent  the  British  government  in  the 
country  of  his  own  domicil,  he  does  not  thereby  lose  his 
domicil  of  origin  and  acquire  a  domicil  in  England.    Nor 

*  See  the  language  of  Lord  Loughborough  in  Bempde  v.  yohnsione^  already 
cited. 

t  The  doctrine  as  to  ambassadors  is  governed  by  different  considerations. 
By  the  theory  of  exterritoriality,  the  house  of  an  ambassador  is  part  of  his 
sovereign's  territory,  and  residence  there  is  consequently  not  residence  abroad, 
but  in  the  country  which  he  represents. 
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would  an  Englishman,  who  accepted  the  French  consulate 
which  M.  Niboyet  held  at  Newcastle,  acquired  a  French 
domicil  by  so  doing,*  The  domicil  of  a  consul,  in  short, 
does  not  depend  upon  his  official  relationship  to  a  particular 
country,  except,  so  far  as  that  relationship  determines  the 
voluntary  and  permanent  nature,  or  the  contrary,  of  his 
residence  or  dwelling.  If  the  official  relationship  does  not 
interfere  with  the  residence,  the  domicil  remains  unchanged. 
If  it  compels  a  new  residence,  such  residence  is  not  regarded 
as  voluntary  or  permanent,  and  the  domicil  is  again 
unaffected.  Such  quasi-residence  does  not  constitute 
hatne. 

To  sum  up  the  preceding  argument,  it  has  been  shown 
that  domicil  is  the  legal  equivalent  of  the  colloquial  home, 
and  the  only  determinate  form  in  which  the  law  can  recog- 
nise that  intangible  and  ill-defined  conception.  The 
admitted  fact,  therefore,  in  Niboyet  v.  Niboyet,  that  the 
husband  was  domiciled  in  France,  involved  necessarily  and 
peremptorily  the  conclusion  that  his  home — i.e.,  the  **  matri- 
monial home  " — ^was  in  France  also,  and  that  his  so-called 
"  residence  "  in  England  was  in  its  nature  temporary,  com- 
pulsory, and  devoid  of  legal  value.  It  follows  therefore 
that  it  is  immaterial  whether  the  condition  of  jurisdiction 
is  verbally  expressed  as  '*  matrimonial  home  in  England  " 
or  *' domicil  in  England  ;"  because  neither  of  these  condi- 
tions (in  reality  one  and  the  same)  was  fulfilled  in  the  case 
under  discussion. 

It  only  remains  to  point  out  some  of  the  inconveniences 
and  difficulties  which  would  result  from  the  distinction 
between  home  and  domicil  which  James,  L.J.,  draws.  The 
question  of  domicil,  as  the  Lord  Justice  remarks,  has  often 
been  found  very  difficult  of  solution.  Whether  regarded  as 
an  issue  of  law  or  of  fact,  it  is  one  which  involves  a  length- 
ened inquiry,  a  careful  balance  of  minute  particulars,  a 

• 

*  Sharfe  v.  Crispin^  L.R.  z  P.  &  D.6zi.    Hioth  v.  Samson,  14  Beav.  441. 


344      ON  THE  JURISDICTION  OF  THE  HIGH  COURT,  ETC. 

judicial  determination  of  the  most  delicate  kind.  Will 
these  difficulties  be  lessened  or  increased,  when  Courts  are 
called  upon  to  discriminate,  not  between  domicil  and  non- 
domicil  simpliciter,  but  between  these  and  a  third  or  inter- 
mediate conception  called  hotne,  less  than  one  and  greater 
than  the  other,  as  difficult  of  definition  and  as  elusive  of 
the  grasp  as  that  which  it  is  intended  to  supersede? 
Remembering  the  definitions  of  domicil  which  have  been 
given  above,  what  attributes  are  there  left  with  which  the 
new  legal  conception  of  hotne  is  to  be  endowed  ?  What 
means  can  be  suggested  of  equipping  it,  except  by  robbing 
the  existent  legal  conception  of  domicil  of  all  the  essential 
qualities  which  give  it  a  practical  and  effectual  being, 
leaving  the  empty  shell  or  name  for  the  complicated  jural 
code  of  existing  international  law  to  operate  upon  ?  What 
else  has  been  done,  indeed,  in  the  present  instance  ?  The 
Court  of  Appeal  find  a  person  cited  before  them  who  ought, 
according  to  their  view,  to  be  regarded  as  domiciled  in 
England,  and  who  probably  was  so  in  fact.  It  is,  however, 
admitted  on  the  pleadings  that  his  domicil  is  French — ^the 
admission  being,  no  doubt,  partly  due  to  the  effect  of  a 
well-established  legal  presumption.  Unable  to  deny  the 
existence  of  the  legal  presumption,  or  to  ignore  the  effect  of 
the  admission,  the  Court  of  Appeal  reconcile  their  inclina- 
tion with  the  facts  in  the  following  way.  "  The  petitioner," 
they  say  in  eflfect,  "  is  living  in  England,  but  is  domiciled, 
by  law  and  by  the  admission  of  the  parties,  in  France.  Be 
it  so.  We  will  verbally  admit  the  French  domicil,  but 
we  will  not  allow  it  to  have  its  usual  consequences.  The 
kernel  of  domicil  is  home — permanent  residence.  In  this 
case  the  admission  makes  the  shell — ^the  domicil — French, 
but  says  nothing  at  all  about  the  home — the  kernel.  We 
will,  therefore,  confine  the  effect  of  the  admission  and  of 
the  rule  of  law  to  the  domicil,  which  we  will  make  an  empty 
phrase,  without  colour,  meaning,  or  practical  effect;  and 
we  will  hold  that  the  home  which  constitutes  its  colour  and 
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^^aning  are  English.    The  name  of  the  thing  shall  be 

'^^^ch,  as  we  are  impotent  to  alter  it ;  but  the  thing  itself 

®  ^11  treat  as  English ;    which  will  be  sufficient  for  our 

^^^ose,  because   where  and  while  the  matrimonial  home  is 

^^ishy  and  the  wrong  is  done  here,  the  English  jurisdiction 

J.   Alderson   Foote. 
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COURT  JURISDICTION. 

A  NEW  departure  in  legal  reform  is  about  to  be  under- 
•^^  taken  with  the  object  of  appeasing  the  discontent 
which  prevails  regarding  the  dilatory  administration  of 
justice  in  the  Superior  Courts.  In  order  to  expedite  the 
dispatch  of  judicial  business,  the  Lord  Chancellor  has  intro- 
duced a  Bill  whereby  he  hopes  to  divert  into  new  channels 
all  causes  of  minor  moment.  According  to  the  proposed 
measure,  the  County  Courts,  with  extended  jurisdiction,  are 
to  be  the  receptacle  for  this  class  of  litigation.  Before, 
however,  entering  upon  a  discussion  of  the  Bill,  it  may 
not  be  unimportant  to  trace  the  development  of  those 
inferior  tribunals. 

Without  dwelling  upon  the  origin,  expansion,  and  decline 
of  the  ancient  shire^moot^  the  historic  progenitor  of  the 
existing  County  Courts,  we  pass  at  once  to  the  real 
foundation  of  their  modern  jurisdiction,  the  9  &  lo  Vict.,  c. 
95,  "  An  Act  for  the  more  easy  recovery  of  small  debts  and 
demands."  By  this  Statute,  County  Courts  were  re-consti- 
tuted, and  jurisdiction  conferred  upon  them  in  personal 
actions  where  the  debt  or  damage  claimed  was  not  more 
than  £zOy  except  in  ejectment,  or  where  the  title  to  any 
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corporeal  or  incorporeal  hereditaments,  or  to  any  toll,  fair, 
market,  or  franchise,  was  in  dispute,  or  where  the  validity  of 
any  devise,  bequest,  or  limitation  under  a  will  or  settlement 
was  in  question,  or  where  the  action  was  for  malicious  prose- 
cution, or  for  libel  or  slander,  crim.  con.,  seduction,  or  breach 
of  promise  of  marriage.     By  Sec,  I22*  of  the  same  Act, 
jurisdiction  was  given  for  the  recovery  of  possession  of 
tenements  where  the  value  or  rent  of  the  premises  did  not 
exceed  £50  annually.    The  Act  of  185a  (13  &  14  Vict.,  c.  61, 
s.   i)   raised  the  jurisdiction   of  County   Courts   for  the 
recovery  of  debt,  damage  or  demand,  from  ^20  to  3^50. 
Sec.  24  of  the  19  &  20  Vict.,  c.  108,  still  further  extended 
the  operation  of  the  previous  Act  by  permitting  the  Court 
to  have  jurisdiction  where  the  claim  had  been  reduced  by 
set  off  to  ^50.     Under  Sec.  23  of  the  same  Act  the  parties 
might,  by  consent  in  writing,   render  the  County  Court 
capable  of  entertaining  any  action  whatever  which  might 
be  brought  in  a  Superior  Court  of  Common  Law  (not  of 
Equity)  save  an  action  for  crim.  conA    The  County  Courts 
Act  of  1867  (30  &  31  Vict.,  c.  142,  ss.  II  &  12)  enabled  actions 
of  ejectment,  and  those  in  which  the  title  was  in  question,  to 
be  brought  in  a  County  Court  where  neither  the  annual  rent 
nor  value  of  the  property  exceeded  3^20  per  annum,  but  the 
defendant  might  apply  by  summons  at  Chambers  to  remove 
such  action  into  a  Superior  Court  where  the  title  to   lands 
or  hereditaments  of  greater  annual  value  would  be  affected 
by  the  decision  in  the  County  Court.     By  a  previous  Act 
(19  &  20  Vict.,  c.  108,  s.  26)  a  Judge  of  a  Superior  Court 
had  power  on  application  of  either  party,  in  an  action  of 
contract  for  a  sum  not  exceeding  3^30,  on  terms  aftet  iss^ 
joined^  to  send  the  issue  for  trial  to  a  County  Court,  a-nd  by 
Sec.  7  of  the  Act  of  1867,  a  Judge  might,  before  issue  joif^^i 
remit  such  action,  unless  good  cause  was  shown  to  the 
contrary.     So  too  in  an  action  for  malicious  prosecutioUi 

•  Repealed,  but  virtually  re-enacted  by  Sec.  50  of  19  A  20  Vict.,  c.  xoS* 

•  This  action  was  abolished  by  20  &  21  Vict.,  c.  85. 
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illegal  arrest,  illegal  distress,  assault,  false  imprisonment, 
libel,  slander,  seduction,  or  other  action  of  tort,  irrespective 
of  the  damages  claimed,  a  Judge  of  the  Superior  Court  might, 
on  the  defendant's  application,  unless  the  plaintiff  gave 
security  for  costs  or  satisfied  him  that  it  was  a  fit  action  to 
be  tried  in  a  Superior  Court,  transfer  it  to  the  County  Court 
(Sec.  10  of  30  &  31  Vict.,  c.  142). 

In  the  years  1865  and  1867,  the  28  &  29  Vict.,  c  99,  and 
30  &  31  Vict.,  c.  142,  conferred  upon  the  County  Courts  the 
principal   portion   of  their  equitable  jurisdiction.     These 
.  Statutes  enabled  the  County  Courts  to  exercise  all  the  power 
and  authority  of  the  Court  of  Chancery  where  the  value  of  the 
property  claimed,  or  the  amount  in  dispute,  did  not  exceed 
£500,  in  administration  suits,  suits  for  the  execution  of  trusts, 
partition,  foreclosure,  or  redemption,  enforcing  any  charge 
or  lien,  specific  performance,  reforming,  delivering  up,  or 
cancelling  of  any  agreement  for  the  sale,  purchase,  or  lease 
of  property,  and  the  dissolution  and  winding-up  of  partner- 
ships;   and  in  proceedings   under  the  Trustee   Relief  or 
Trustee  Act,  or  relating  to  the  maintenance  or  advancement 
of  infants,  or  for  orders  in  the  nature  of  injunctions  requisite 
for  the  granting  of  relief  in  the  above  cases,  or  for  a  stay  of 
proceedings  at  law  to  recover  any  debt  provable  under  a 
decree  for  the  administration  of  an  estate  made   by  the 
Court  to  which  application  for  the  order  to  stay  proceedings 
was  made.    The  County  Court  also  derived  equity  jurisdic- 
tion from  other  Acts,  such  as  the  Charitable  Trusts  Acts  of 
1853    and   i860;*    and  Sec.  8  of  30  &  31  Vict.,  c.  142, 
empowered  a  Judge  of  the  Court  of  Chancery  to  transmit 
any  suit  or  proceeding,  which  might  have  been  commenced 
in  such  superior  Court   to  the   County  Court,   upon   the 
application  of  either  party  or  without  such  application.     In 
1868  the  31  &  32  Vict.,  c.  71,  invested  County  Courts  with 
Admiralty  jurisdiction,  and  this  jurisdiction  was  enlarged 

*   16  ft  17  Vict.,  c.  1371  8.  32 ;    23  &  24  Vict.,  c.  136,  s.  11 ;   also,  17  &  18 
Vict.,  c.  IZ2 ;   18  &  19  Vict.,  c.  63  ;  and  25  A  26  Vict.,  c.  87. 
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by  the  County  Courts  Admiralty  Jurisdiction  Amendment 
Act,  1869  (32  &  33  Vict.,  c.  51).  During  the  same  Session, 
Parliament  conferred  upon  these  Courts  unlimited  jurisdic- 
tion in  Bankruptcy  (32  &  33  Vict.,  c.  71). 

In  particularizing  the  variety  of  matters  in  which  the 
County  Courts  were  empowered  to  administer  justice,  nume- 
rous Statutes  still  remain  to  be  noticed ;  of  these  a  bare 
mention  must  suffice.  Of  measures  passed  in  1874  ^^y  ^^ 
cited  the  Building  Societies  Act,  the  Alkali  Act,  the  Married 
Women's  Property  Amendment  Act,  the  Infants*  Relief  Act, 
the  Attorneys  and  Solicitors  Act,  the  Vendor  and  Purchasers 
Act,  the  Intestates*  Widows  and  Children  Act.  Of  the 
measures  passed  in  1875,  which  more  or  less  intimately 
concern  the  County  Courts,  reference  may  be  made  to  the 
Public  Health  Act,  the  Friendly  Societies  Act,  the  Sale  of 
Food  and  Drugs  Act,  the  Land  Transfer  Act,  the  Employers 
and  Workmen  Act,  and  the  Copyright  of  Designs  Act. 

The  Legislature  has  protected  the  jurisdiction  of  County 
Courts  by  enacting  that,  where  an  action  might  have  been 
commenced  in  the  County  Court,  the  plaintiff  shall  be 
deprived  of  his  costs  in  the  Superior  Court,  unless  he 
recover  more  than  3^20  in  contract  or  £10  in  tort,  except 
the  Judge  otherwise  certify  (Sec.  3  of  30  &  31  Vict., 
c.  142).  This  proviso  was  restricted  to  Common  Law 
actions,  but  by  Sec.  67  of  the  Judicature  Act,  1873,  it  has 
been  rendered  applicable  to  all  actions  commenced  or 
pending  in  the  High  Court  of  Justice,  in  which  any  relief  is 
sought  which  is  obtainable  in  the  County  Court.* 

To  assist  those  who  are  unfamiliar  with  County  Court 
practice  and  procedure  in  arriving  at  their  own  conclusions 
respecting  the  proposed  scheme,  it  has  been  deemed  expe- 
dient to  indicate  thus  far  the  course  of  previous  legislation. 

No  less  than  three  Bills  altering  the  jurisdiction  and 
procedure  of  County  Courts  were  introduced  in  the  House 

*  See  Parsons  v.  Tinlingt  L.R.  2  C.P.D.  Z19,  approved  in  Garnett  v.  BradUy, 
L.R.  3  H.L.  (£.)  944. 
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of  Commons  in  1878.  These  were  referred  to  a  Select 
Committee,  which  sat  for  seventeen  days  and  examined 
upwards  of  thirty  witnesses,  among  whom  were  Lord 
Justice  Bramwell,  and  many  County  Court  Judges  and 
Registrars.  The  Report  recommends  an  extension  of 
jurisdiction  in  Common  Law  matters  up  to  £"200,  but  the 
Committee  are  unfavourable  to  any  extension  of  jurisdiction 
in  Equity.  The  average  number  of  Equity  cases  tried 
throughout  the  year  was  eleven  to  each  circuit,  a  circum- 
stance which  4n  itself  proves  the  Act  of  1865  to  have  been  a 
failure.  The  Committee  consider  it  desirable  to  permit 
actions  for  malicious  prosecution  to  be  brought  in  the 
County  Courts,  as  they  closely  border  on  those  for  false 
imprisonment  now  dealt  with  by  these  tribunals.  The 
Report  deprecates  any  increase  of  jurisdiction  protected  by 
costs;  it  recommends  that  the  salaries  of  the  Judges  should 
be  raised  to  £"2,000  per  annum,  with  a  pension  of  two-thirds 
of  their  salaries  after  twenty  years'  service,  and  condemns 
the  present  system  which  allows  Registrars  to  practise  as 
solicitors. 

Mr.  Norwood  and  Mr.  Cowen  have  again  this  Session 
presented  Bills  to  extend  the  jurisdiction  of  the  County 
Court.  The  measure  of  the  former  is  a  mere  reproduction 
of  the  suggestions  of  last  year's  Committee,  but  the  Bill  of  the 
member  for  Newcastle  is  far  more  ambitious.  In  accordance 
with  the  recommendations  of  the  Judicature  Commission, 
it  proposes  to  constitute  County  Courts  branches  of  the 
High  Court ;  to  confer  upon  them  unlimited  jurisdiction, 
subject  to  the  defendant's  right  to  object  to  the  jurisdiction 
in  claims  above  ^200  on  the  Common  Law  side  and  £2,000 
in  Equity ;  and  to  apply  to  the  inferior  tribunals  the  practice 
under  the  Judicature  Acts  wherever  the  amount  claimed 
exceeds  the  present  limit.  Now,  however,  that  the  Govern- 
ment has  taken  up  the  matter,  there  is  little  likelihood  of 
either  of  these  measures  being  crystallized  into  law,  and 
detailed  criticism  of  them  therefore  seems  unnecessary. 
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It  will  be  observed  that  the  Government  adopts  the 
recommendation  of  last  year's  Committee  in  more  than  one 
important  particular.  The  first  two  Sections  of  the  Bill 
raise  the  jurisdiction  of  County  Courts  in  actions  of 
contract  and  tort,  and  for  the  recovery  of  small  tenements 
on  the  expiration  of  leases,  and  upon  forfeiture  for  non- 
payment of  rent,  from  £50  to  3^200.  The  jurisdiction  in 
ejectment,  and  in  cases  where  the  title  to  corporeal  or  in- 
corporeal hereditaments  comes  in  question,  is  increased  by 
Sec.  3  from  £20  to  £"40.  In  direct  conflict  with  the  Report, 
however,  the  4th  Section  extends  the  equitable  jurisdiction 
from  the  present  limit  of  £"500  to  £"1,000,  and  further,  it  is 
proposed  by  Sec.  5,  to  invest  the  County  Court  with  all  the 
power  and  authority  of  the  Chancery  Division  of  the  High 
Court  of  Justice,  to  relieve  against  fraud  or  mistake,  to 
enforce  a  charge  on  a  married  woman's  separate  estate, 
subject  to  a  general  limit  of  £1,000  in  respect  of  the  damage, 
estate,  fund,  or  debt. 

Not  without  design  did  the  Select  Committee  of  last 
Session  notify  its  disapproval  of  any  further  development 
of  jurisdiction  in  Equity.  According  to  the  latest  returns 
there  were,  in  all  the  County  Courts  in  England,  during 
1877,  only  613  equitable  proceedings,  as  against  655  in 
1876.  These  results  can  hardly  be  deemed  satisfactory 
when  it  is  borne  in  mind  that  equitable  jurisdiction  was 
conferred  upon  County  Courts  in  1865.  The  paucity  of 
Equity  plaints  has  been  accounted  for  by  the  fact  that  the 
majority  of  the  County  Court  Judges  are  Common  Law 
lawyers,  inexperienced  in  the  application  of  Equitable  doc- 
trines, and  that  the  Registrars  possess  no  techincal  know- 
ledge of  Chancery  practice.  Already,  in  the  multifarious- 
ness of  their  duties,  the  latter  would  bear  comparison  with 
Maitre  Jacques,  in  Moli^re's  L'Avare,  who  performed  the 
functions  of  cook  and  coachman,  and  when  summoned, 
desired  to  know  in  which  capacity  he  was  required,  and  in 
which  dress  he  was  to  appear. 
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With  some  show  of  reason  has  it  been  surmised  that 
suitors  will  probably  not  display  any  great  eagerness  to 
avail  themselves  of  the  facilities  for  the  cheap  and  speedy 
justice  which  the  first  five  Sections  of  the  Bill  are  supposed 
to  afford.  In  other  words  the  Government  entertains  a 
well-grounded  suspicion  that  people  may  still  prefer  to 
have  their  differences  adjusted  by  a  superior  tribunal,  not- 
withstanding its  alleged  disadvantages  and  drawbacks.  In 
anticipation  of  such  a  contingency,  Sec.  6  proposes  that 
whenever  an  action  is  commenced  or  petition  filed  in  the 
High  Court  of  Justice,  which  could,  under  any  of  the  Statutes, 
have  been  brought  in  a  County  Court,  the  High  Court  may 
deprive  the  plaintiff  of  three-fifths  of  his  taxed  costs,  ex- 
clusive of  disbursements.  This  penalty  is  rendered  enforceable 
at  the  discretion  of  a  Judge  or  Master  in  those  cases  only 
where  he  is  of  opinion  "  that  there  was  no  question  of  fact 
or  law  to  be  tried  or  decided  of  sufficient  importance  or 
difficulty  to  warrant  the  action  being  brought  in  the  High 
Court." 

Sec.  5  of  the  Act  of  1867,  to  which  attention  has  already 
been  directed,  affords  a  precedent  for  the  proposed  proviso. 
The  new  clause,  however,  in  relaxing  the  present  rule, 
seems  to  be  an  improvement  on  it,  for  whereas  now,  the 
plaintiff  is  absolutely  deprived  of  all  his  costs,  by  the  new 
clause  it  will  be  possible  to  mulct  him  of  a  certain  propor- 
tion only  and  under  special  circumstances.  On  the  other 
hand  there  are  considerations  which  should  operate  in 
securing  its  withdrawal  or  rejection.  No  pressure  of 
business  in  the  High  Court  affords  a  pretext  for  relegating 
any  portion  of  the  work  to  inferior  tribunals.  If  the  Judges 
are  unable  to  cope  with  the  arrears,  it  would  be  the  falsest 
parsimony  not  to  add  to  their  numbers.  To  dictate  to  a 
man  the  tribunal  he  shall  choose  is  pure  despotism  at  a 
time  when  we  have  the  Lord  Chancellor's  assurance  that 
there  is  no  block  in  the  Superior  Courts.  In  bringing  in 
the  Bill  under  discussion,  Earl  Cairns  announced  that  "  the 
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number  of  cases  ripe  for  hearing  in  the  Court  of  Chancery 
at  the  commencement  of  the  present  year  was  somewhat 
less  than  at  the  commencement  of  the  preceding  one.  In 
January,  1878,  there  were  528  cases  for  hearing ;  in  January, 
1879,  there  were  only  512  ;  many  of  these  cases  have  been 
heard  and  there  is  no  arrear  in  the  Court  of  Chancery.  As 
to  civil  business  in  London  and  Middlesex:  on  the  nth 
January,  1878,  there  were  1,164  causes  ready  for  trial  as 
against  957  on  the  corresponding  day  of  the  present  year. 
On  February  17th  last,  there  were  843  causes  awaiting  trial, 
and  these  will  be  got  through  by  July  in  addition  to  any 
new  ones  which  may  arise  in  the  meantime."  Remembering 
that  two  judges  were,  by  an  exceptional  circumstance — the 
Royal  Commission  on  the  Criminal  Code  Bill — prevented 
from  attending  to  their  ordinary  duties,  that  a  new  Judge 
of  the  Bankruptcy  Court  is  to  be  appointed,  who  will  be  ex- 
pected to  find  time  to  sit  in  other  divisions  of  the  High 
Court  besides  his  own,  and  that  an  economy  of  judicial 
strength  in  the  constitution  of  Courts  in  banc  has  been 
resorted  to,  there  seems  not  the  slightest  foundation  for 
apprehension  that  the  Judges  of  the  Superior  Courts  will 
be  unable  to  grapple  efficiently  with  the  cause  lists. 

The  magnitude  of  the  issues  at  stake,  and  the  intricacy 
of  the  legal  principles  applicable  thereto,  are  in  no  sense 
dependent  upon  the  sum  in  dispute,  and  it  is,  therefore, 
impolitic  to  hamper  the  suitor  in  the  selection  of  his 
tribunal  by  the  imposition  of  a  money  test.  Confusion  will 
also  arise  from  the  divergent  views  entertained  by  those 
entrusted  with  the  adjustment  of  costs  as  to  the  necessity 
for  proceeding  in  the  Superior  Courts.  For  those,  too, 
unendowed  with  the  power  of  divination,  it  will  be  impos- 
sible to  foretell  whether,  during  the  progress  of  an  action, 
"  questions  of  law  or  fact  of  sufficient  difficulty  and  im- 
portance "  may  or  may  not  arise  which  would  render  a 
trial  in  a  Superior  Court  expedient.  By  imperilling  their 
costs  the  clause  proposed  will  coerce  plaintiffs  into  County 
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Courts,  when  their  actions  ought  fairly  to  be  tried  at  the 

Assizes  or  in   London,  or  it  will  compel  them  to  seek 

refuge  in  an  alternative,  which,  on  account  of  the  expense 

and  loss  of  time  it  entails,  is  perhaps  equally  unpopular — 

a  reference.     On  this  ground  the  Attorney-General  opposed 

a  similar  proviso  in  Mr.  Cowen's  Bill  of  last  year.   His  words 

were :  "  In  my  opinion  people  ought  not  to  be  driven  into 

the  County  Court,  but  they  should  be  allowed  to  go  there 

if  they  desire  to  do  so  ;"  that  is,  he  would  give  the  County 

Court  an  optional  or  voluntary  concurrent  jurisdiction  with 

the  High  Court,  but  not  an  exclusive  jurisdiction.     Another 

argument  against  the  proposal   before  us  is  that,  by  the 

Judicature  Act  of  1875,  Order  LV.,  Rule  i,  the  costs  are 

left  almost  universally  in  the  discretion  of  the  Court,  and 

therefore  it  is  unnecessary  to  revert  to   this  prohibitive 

policy.    These  were  in  all  probability  among  the  reasons 

which  induced  the  Select  Committee  of  last  Session,  and 

the    Incorporated    Law    Society  in    their   petition    lately 

presented  to  Parliament,  to  express  themselves  as  strongly 

opposed  to  any  extension   of  the  principle  of  protecting 

the  County  Court  Jurisdiction  by  deprivation  of  costs. 

It  is  proposed,  by  Sec.  7  of  the  Bill,  to  confer  upon 
County  Courts  unlimited  concurrent  jurisdiction  with  that 
of  the  High  Court,  but  where  the  limits  imposed  by  the 
first  five  Sections  of  the  Bill  are  exceeded,  **  such  action  or 
petition  shall  be  removed  into  the  said  High  Court  by  writ 
of  certiorari  or  otherwise,  as  may  be  prescribed  by  the 
rules  of  the  High  Court,  upon  the  application  of  the 
defendant  to  the  action  or  the  party  opposed  to  the 
petitioner."  Existing  legislation  has  accorded  far  more  ex- 
tensive powers  for  removal  than  that  now  suggested,*  and, 
as  already  indicated,  the  County  Courts  at  present  possess, 

*  Either  party  may,  by  leave  of  a  Judge  of  a  Superior  Court,  and  upon 
terms,  remove  a  plaint  into  the  High  Court,  no  matter  how  small  the  amount 
in  dispute  (19  &  20  Vict.,  c.  xo8,  s.  38  ;  9  &  10  Vict.,  c.  95,  s.  90,  and  13  ft  14 
Vict,  c.  61,  s.  z6 ;  28  ft  29  Vict.,  c.  99,  s.  3.    Judicature  Act,  1873,  s.  90). 

23 
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by  consent  of  the  parties,  unlimited  concurrent  jurisdiction 
with  the  High  Court.     It  is,  therefore,  difficult  to  discover 
the    precise    advantages  to    be  reaped  by  an    alteration 
of  the  law  in   that  particular.     The  witnesses  examined 
by  the  Select   Committee   of    last    Session,   unanimously 
testified  to  the   fact  that   jurisdiction    by    consent  is  a 
privilege  rarely  exercised.     For  this  moribund  jurisdiction 
it  is  proposed  to  substitute  that  detailed  in  Sec.  7,  but 
to  what  purpose  ?    There  is  nothing  to  warrant  the  con- 
clusion that  suitors  will  more  frequently  avail  themselves 
of  the  new  than  of  the  present  proviso.     On  the  contrary, 
the  evidence,  if  anything,  points  the  other  way,  and  the 
consequence  of  the  contemplated  change  will  be  that  whilst 
at  present  the  parties  can   mutually  agree  to   accept  the 
County  Court  as  their  tribunal,  in  future  the  plaintiff  will 
be  at  liberty  to  inflict  upon  the  defendant  the  additional 
trouble  and  expense  of  removing  his  case  to  a  Superior 
Court.    The  Section  as  it  stands  is  open  to   the  further 
objection  that  the  High  Court  is  to  prescribe  the  rules  for 
the   removal  of  the  cause  from  the  County  Court.    The 
growing  tendency  of  late  years  to  legislate  by  rules  of  Cotirt 
is  one  that  should  be  discouraged,  firstly,  because  Parliament 
thereby  delegates  its  authority,  and,  at  the  same  time,  shifts 
the  responsibility  on  to  the  shoulders  of  the  Judges,  and, 
secondly,   because  rules  create  uncertainty  and   multiply 
judicial  decisions.    The  faulty  method  at  present  employed 
for  their  promulgation  is  not  unfrequently  attended  with 
inconvenience  and  annoyance.     Only  the  other  day,  both 
Bench  and  Bar  were  placed  in  a  state  of  perplexity  by 
reason  of  the  issuing  of  a  new  rule  under  the  Judicature 
Act.     It  appeared  that  this  new  rule  had  not  been  com- 
municated even  to  the  learned  Judges,  and  the  Lord  Chief 
Baron  commented  strongly  on  the  circumstance,  expressing 
his  surprise  and  regret,  that  when  orders  were  framed  by  a 
limited  meeting  of  the  Judges,  means  should  not  be  adopted 
to  have  copies  of  them  delivered  at  once  to  all  the  members 
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of  the  Bench,  and  to  have  them  made  public,  so  that  the 
Bar  and  suitors  might  also  become  aware  of  them.  Nothing 
has  a  greater  tendency  to  bring  the  law  into  contempt  than 
its  instability.  The  reversal  of  judicial  decisions  is, 
perhaps,  a  drawback  incidental  to  every  legal  system,  but 
it  is  the  duty  of  the  Legislature  to  avoid  in  every  possible 
way  whatever  might  render  the  law  still  more  unsettled. 
Parliament  when  giving  power  to  make  rules  of  Court  ought 
at  least  to  require  them  to  be  laid  on  the  tables  of  both 
Houses  for  a  specified  time  prior  to  publication.  Under 
tlie  proposed  Section  the  rules  of  Court  may,  and  probably 
will,  be  framed  in  the  same  spirit  as  the  Bill,  in  which  event 
the  defendant's  right  to  remove  his  case  will  be  further 
abridged,  and  the  exclusive  jurisdiction  will  assume  still 
larger  proportions. 

Sec.  8  permits  actions  or  proceedings  pending  in  the 
High  Court,  which  might  have  been  commenced  or  taken 
in  the  County  Court,  except  under  the  unlimited  jurisdic- 
tion clause,  to  be  transferred  at  any  time  to  the  County 
Court,  on  the  application  of  either  party  to  a  Judge  of  the 
High  Court,  or  without  such  application.  This  provision  is 
designed  to  supersede  the  present  system  of  remittal  pre- 
viously mentioned  (regulated  by  19  &  20  Vict.,  c.  108,  s.  26 ; 
30  &  31  Vict.,  c.  142,  ss.  7  and  8) ;  but,  strangely  enough. 
Sec.  10  of  the  last  cited  Statute,  whereby  actions  of  tort 
of  unlimited  amount  may,  on  the  defendant's  application, 
.  be  transferred  to  the  County  Court,  is  left  unrepealed. 
The  discretion  which  this  clause  purports  to  vest  in  the 
Chief  Clerks  and  Masters  is  about  as  vague  and  extensive 
as  it  well  could  be.  If,  as  has  been  asserted,  two-thirds  of 
the  actions  brought  at  Common  Law  involve  amounts  not 
exceeding  3^200,  these  functionaries  will  be  enabled  to 
decimate  the  cause  lists  without  let  or  hindrance.  The 
uncertainty  as  to  the  place  and  mode  of  trial,  which  such  a 
rule  may  create,  will  be  a  very  great  hardship  on  many 
honest  litigants.     Under  the  aegis  of  this  accommodating 
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section,  a  plaintiff  who,  in  the  preliminary  stages  of  the 
action,  has  availed  himself  of  the  speed  and  economy  of  the 
High  Court,  may,  when  the  result  begins  to  appear  uncer- 
tain, face  his  opponent  with  cheapness  and  comfort  before 
the  inferior  tribunal.  A  defendant  who  cannot  afford  to 
disclose  his  defence  on  the  pleadings  may,  immediately 
after  writ  issued,  remove  the  case  to  the  County  Court, 
where  he  can  resist  a  just  claim  with  greater  chance  of 
success. 

Sir  Henry  Thring  and  his  coadjutors  must  have  laboured 
under  the  impression  that  the  maxim  mala  grammatica  nofi 
vitiat  chartam  applied  with  equal  force  to  Statutes,  or  they 
would  have  penned  the  gth  Section  of  the  Bill  less  hastily. 
As  a  specimen  of  careless  draftsmanship  it  deserves  quota- 
tion in  extenso : — 

**  Whenever  any  party  to  an  action  in  a  County  Court  con- 
siders that  the  Court  in  which  the  action  is  commenced  is 
inconveniently  situate  for  the  attendance  of  counsel  or 
solicitors,  it  shall  be  lawful  for  such  party  to  require,  in 
manner  to  be  prescribed  by  rules  of  Court,  the  action  to  be 
tried  in  a  Court  in  which  legal  assistance  can  be  less  ex- 
pensively obtained,  and  which  is  presided  over  by  a  Judge 
of  the  Court  in  which  the  action  has  been  commenced; 
provided  that  if  the  Judge  is  of  opinion  that  the  expense 
of  the  action  has  been  increased  by  its  trial  in  such  Court 
he  shall  direct  the  increased  cost  the  other  party  may  have 
been  put  to  thereby  to  be  paid  by  the  party  at  whose  instance 
the  action  was  transferred  to  such  Court,  and  deducted  from 
the  other  party y  whether  he  obtains  a  verdict  or  not." 

The  precise  manner  in  which  "the  increased  cost  is  to 
be  deducted  from  the  other  party,"  is  left  to  conjecture. 
Are  the  Judge's  instructions  to  be  carried  out  Shylock- 
fashion,  or  how  otherwise  ?  Altogether,  this  Section  bears 
the  strongest  internal  evidence  of  having  escaped  the 
scrutiny  of  the  Lord  Chancellor,  for  he,  whose  language 
is  **a  well  of  English  undefiled,"  could  never  have  allowed 
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such  a  clumsy  piece  of  workmanship  to  pass  muster.  Not 
to  dwell  upon  mere  verbal  ambiguities  and  inaccuracies 
however,  it  would  seem  that  the  authors  of  the  Bill  have 
overlooked  Section  22  of  19  and  20  Vict.,  c.  108,  which 
effects  the  very  object  aimed  at  by  the  clause.  It  enacts  that 
"  if  a  Judge  of  a  County  Court  shall  be  satisfied  by  either 
party  to  a  cause  pending  in  his  Court  that  such  cause  can 
be  more  conveniently  or  fairly  tried  in  some  other  County 
Court,  he  shall  order  that  the  venue  be  changed,  and  that 
the  cause  be  sent  for  hearing  to  such  other  Court,  &c."* 

Were  it  to  pass  in  its  present  form,  the  proposed  Section 
would  be  productive  of  embarrassment  and  injustice.  It 
would  place  in  the  hands  of  either  party  an  absolute  power 
to  remove  the  action  which,  if  exercised  capriciously,  might 
be  seriously  detrimental  to  his  opponent.  Besides,  if  the 
place  of  trial  be  changed  for  good  cause,  would  it  not  be 
inequitable,  nay,  unreasonable,  to  condemn  in  costs  the 
party  who  justifiably  altered  it  ? 

The  only  other  proviso  to  be  noticed  in  connection  with 
the  extension  of  County  Court  jurisdiction  is  Sec.  14.  Its 
purpose  is  not  far  to  seek.  It  is  a  covert  blow,  aimed  at 
the  local  and  inferior  Courts  about  the  country  to  conduce 
to  an  accession  of  business  in  the  County  Court.  Having 
endeavoured  to  fence  round  the  County  Court  with  safe- 
guards against  the  competition  of  the  Superior  Courts,  the 
framers  of  the  Bill  resort  to  a  somewhat  similar  device  in 
reference  to  the  Mayor's  Court,  the  Liverpool  Court  of 
Passage,  the  Hundred  Court  of  Salford,  the  Court  of 
Chancery  of  Lancaster,  the  Court  of  Pleas  of  Durham,  &c. 
The  Section  proposes  that  when  not  more  than  3^20  in  contract, 
or  £10  in  tort,  shall  be  recovered  in  any  Court  other  than 
the  High  Court  of  Justice,  the  plaintiflF  shall  only  recover 
County  Court  costs,  any  Act  to  the  contrary  notwith- 
standing.    Suppose,  however,  that  the  action  was  one  that 

*  For  change  of  venue  when  the  Judge  or  Registrar  is  an  interested  party, 
see  continuation  of  this  Section,  also  ss.  19,  20  and  21  of  the  same  Act. 
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could  not  have  been  brought  in  the  County  Court,  is  the 
plaintiff,  if  he  recovers  less  than  the  specified  amount,  to  be 
mulcted  of  a  portion  of  his  costs  ?  This  casus  omissus  would 
not  arise  if  matters  were  permitted  to  remain  in  statu  quo. 
Sec.  29  of  30  &  31  Vict.,  c.  142,  which  it  is  now  sought  to 
repeal,  allows  County  Court  costs  only  where  the  plaintiff 
recovers  less  than  £*  10  in  any  Court  other  than  a  Superior 
Court,  unless  the  Judge  certified  that  the  action  or  suit  was  a  fit 
one  to  be  brought  in  such  local  or  inferior  Court.  If  it  be 
deemed  necessary  or  expedient  to  extend  the  principle  of 
the  clause  to  be  repealed,  a  proviso,  analogous  to  the  one 
just  quoted,  ought  to  be  incorporated  in  the  superseding 
Section. 

The  remaining  Sections  of  the  Bill  may  be  dismissed  in  a 
very  few  words.     The  solitary  instance  of  an  attempt  to 
alter  the  procedure  of  the  County  Courts  is  represented  by 
Sec.  10,  which  reduces  the  time  for  entering  an  appearance, 
after  service  of  summons  for  judgment  by  default,  from 
sixteen  to  eight  days,  thus  assimilating  the  time  for  judg- 
ment  by   default   in   the  County  Court  with    that  in  the 
Superior  Court.     Sec.  11  permits  damages  awarded  to  an 
infant  to  be  invested  for  his  benefit.     Sec.  12  empowers  the 
Lord  Chancellor,  on  the  death  of  a  Judge,  who  has  not 
appointed  a  deputy,  to  appoint  a  barrister,  of  seven  years' 
standing,  to  act  as  Judge  for  a  period  not  exceeding  three 
months.      By  Sec.  13   the    Lord   Chancellor  may,  under 
certain  circumstances,  permit  a  Registrar  to  reside  out  of 
the  district  of  a  County  Court.     It  is  a  pity  that  this  last 
clause  did  not  go  farther,  and  interdict  him  from  practising 
as  a  solicitor,  at  all  events  within  his  own  district.    The 
schedule  to  the  Bill  proposes  to  remove  claims  for  malicious 
prosecution  from   the   category  of  prohibited   actions,  in 
accordance  with  the  recommendation  of  the  last   Select 
Committee,  and   to   repeal,  in    addition    to   the    Sections 
already  mentioned,  all  clauses   in   existence   enabling  the 
making  of   rules    and  orders,  except  the  power  to  make 
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rules  and  orders  under  the  Act  of  1856,   and  the    power 
to  frame  scales  of  costs  under  Sec.  8  of  the  Act  of  1875. 

The  County  Courts,  as  we  have  seen,  were  created  for 
the  recovery  of  small  debts  and  demands,  and  their 
constitution  and  procedure  partook  of  that  character. 
Notwithstanding  the  considerable  extensions  of  their  juris- 
diction, which  have  from  time  to  time  been  made,  the  original 
characteristics  of  those  Courts  remain  unaltered.  The  vast 
majority  of  cases  that  come  before  them  are  claims  for 
sums  far  below  the  present  limitation.  According  to  the 
latest  judicial  statistics  the  average  amount  of  each  plaint 
entered  was  £3.  4s.  iid.,  and  according  to  a  return  obtained 
by  Mr.  Norwood  in  1876,  it  appeared  that  in  1875  out  of 
894,000  plaints,  upwards  of  877,000  were  for  sums  below 
£20.  Since  1865,  there  has  been  a  tentative  process  of 
what  may  be  termed  a  voluntary  jurisdiction  between  £zo 
and  3^50,  but  according  to  the  ofl&cial  returns  the  resort  to 
this  has  been  little  more  than  nominal.  When,  for  instance, 
we  find  297  only  out  of  16,000  claims  in  one  district 
exceed  £20,  the  experiment  proclaims  its  own  fiasco. 
Why  then,  it  will  be  asked,  did  the  last  Select  Committee 
recommend  an  extension  of  jurisdiction  ?  In  all  probability, 
because  the  County  Court  Judges  and  their  Registrars  were 
in  favour  of  it.  A  further  question  then  arises,  viz., 
•whether  evidence  proceeding  from  such  a  source  ought  not 
to  be  received  with  great  caution  ?  Is  not  the  love  of 
power,  innate  in  every  human  breast,  coupled  with  a  con- 
sequent elevation  of  status  and  a  prospect  of  increased 
remuneration,  calculated  unconsciously  to  bias  the  judg- 
ment of  the  most  conscientious  of  men  ?  Are  not  these 
incentives  sufficient  to  induce  a  man  to  look  approvingly 
on  the  proposition  submitted  to  him  ?  As  Judges  in 
their  own  cause,  the  evidence  of  these  witnesses  should 
be  admitted  with  considerable  reservations. 

In  leaving  untouched  the  existing  procedure,  the  Bill  before 
us  raises  two  presumptions.     One  is,  that  the  machinery  of 
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County  Courts  is  in  a  satisfactory  condition;  the  other, 
that  no  change  is  needed  to  adapt  it  to  the  new  order  of 
things.  That  neither  of  these  propositions  accords  with  the 
fact,  the  following  details  will  readily  demonstrate. 

The  founders  of  the  modern  County  Courts  started  with 
a  procedure  which  can  only  be  called  paternal.  Suitors 
they  treated  as  children  inexperienced  in  the  ways  of  the 
world.  With  fatherly  forethought  they  protected  litigants 
from  the  dangerous  influence  of  solicitors  by  placing  the 
legal  business  under  the  supreme  control  and  management 
of  the  Court  officials,  who,  with  an  eye  to  their  own  interests, 
charged  very  high  fees  and  allowed  very  low  costs.  No 
plaintiff  could  be  permitted  to  serve  his  own  summons  on 
the  defendant,  nor  to  procure  the  attendance  of  his 
witnesses  ;  neither  party  was  free  to  pay  or  receive  money 
to  or  from  the  other ;  and  in  every  case,  however  trivial, 
a  trial  had  to  be  held.  As  time  wore  on,  vast  improve- 
ments were  introduced  into  the  procedure  of  the  Superior 
Courts,  but  the  wave  of  progress  made  few  incursions  on 
these  inferior  tribunals ;  they  profited  little  from  the  good 
example  set  them.  Truly,  the  parental  procedure  has  been 
somewhat  relaxed,  and  here  and  there  a  breach  has  been 
effected  in  it,  but  the  moving  spirit  still  survives,  and 
reluctantly  gives  way  only  after  adding  some  proviso  of 
restraint  to  every  movement  of  reform. 

It  was  not  until  1867  that  the  power  of  issuing  a  summons, 
upon  which  judgment  could  be  obtained  in  default  of  defence, 
and  thus,  without  a  compulsory  trial,  was  grudgingly 
granted  to  plaintiffs  in  respect  of  trade  debts.  This 
privilege  was  somewhat  extended  by  Sec.  i  of  the  Act  of 
1875,  but  as  usual  with  harassing  restrictions.  The  debt 
sued  for  must  be  either  for  the  price,  or  value,  or  hire 
of  goods  to  be  dealt  with  or  used  in  the  way  of  trade,  or 
the  amount  must  exceed  £5,  unless  the  Registrar  give 
leave.*      In  ordinary-  cases  the  plaintiff  has  not  yet  been 

♦  County  Court  Rules,  1875,  Order  IV.,  Rule  5. 
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trusted  with  the  responsibility  of  serving  his  own  summons. 
The  Registrar  issues  it  to  the  bailiff,  by  whom  it  has  to  be 
served,*  and  the  same  rule  holds  good  as  regards  default 
summonses,  unless  the  solicitor  to  the  plaintiff  states  in 
writing  at  the  time  of  entering  the  plaint,  that  he  wishes  to 
serve  the  default  summons  either  by  himself,  his  clerk,  or 
servant  in  his  permanent  exclusive  employ.!  In  that  event 
an  affidavit  of  service  must  be  filed,  together  with  a  copy  of 
the  summons.!  What  reason  can  be  assigned  for  refusing 
the  parties  liberty  to  serve  their  own  process  according  to 
the  practice  in  the  Superior  Courts,  except  to  keep  as 
much  as  possible  of  the  process  serving  in  the  hands  of  the 
bailiffs  ?  Affidavits  are  now  being  freely  used  in  County 
Courts  for  proof  of  debt  and  of  service.  And  why  could  not 
a  plaintiff  file  an  affidavit  and  take  out  a  summons,  as  well 
as  in  the  High  Court,  under  Order  XIV.,  and  with  the  same 
result  ?  The  present  practice  of  judgment  by  default  is  as 
unfair  to  creditors  as  it  is  favourable  to  debtors. 

The  necessity  in  many  cases  for  proceeding  against  a 
debtor  in  his  own  locality,  however  distant,  and  the  obliga- 
tion to  take  witnesses  to  that  district  to  prove  the  case, 
inflict  serious  inconvenience  and  expense  on  the  mercantile 
community.  It  has  been  suggested  that,  in  cases  where 
mercantile  houses  employ  travellers,  the  plaintiff  ought  to 
be  allowed  costs  of  conveyance  to  and  from  the  defendant's 
district.  This  plan  would  mitigate  the  evil,  but  the  true 
remedy  is  to  be  found  in  the  adoption  of  Order  XXXVI., 
Rule  I,  of  the  Judicature  Act,  whereby  local  venues  are 
abolished  in  actions  brought  in  the  superior  Courts.  Should 
the  present  Bill  become  law,  it  will  greatly  cripple  the 
operation  of  this  salutary  regulation. 

Adequate  facilities  for  trying  contested  cases  are  at 
present  entirely  absent  in  County  Court  practice.     Disputed 

*  County  Court  Rules,  1875,  Order  II.,  Rule  20 ;  Order  VIII.,  Rule  25. 
t  County  Court  Rules,  1875;  Order  IV.,  Rule  6. 
X  County  Court  Rules,  1875,  Order  IV.,  Rule  7. 
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actions  need  a  tribunal  of  something  like  weight  and 
authority,  always  accessible  for  interlocutory  applications. 
To  administer  interrogatories,  or  to  get  further  particulars, 
application  to  a  Judge  is'absolutely  imperative.  It  is  prac- 
tically impossible  for  parties  in  a  County  Court  to  discover 
by  interrogatories  and  inspection  of  books  and  documents 
what  the  real  issues  are.  The  County  Court  Judges 
attempted,  by  the  Consolidated  Orders  of  1875,  to  give  in- 
terrogatories, inspection,  and  discovery ;  but  the  provisions 
have  been  found  to  work  so  inefficaciously,  that  the  practice 
is  never  resorted  to.  With  regard  to  interrogatories,  for 
example,  the  plaintiff  or  defendant  may,  under  the  Consoli- 
dated Orders,  administer  them ;  but  leave  must  previously 
be  obtained  from  the  Registrar,  and  the  application  must 
be  supported  by  an  affidavit,  which  the  applicant  is  required 
to  file.  Such  affidavit  must  be  made  by  himself  and  his 
solicitor  or  agent,  or,  by  leave  of  the  Registrar,  by  his  solicitor 
or  agent  only,  stating  that  the  deponent  believes  that 
material  benefit  will  be  derived  in  the  action  from  the 
discovery  he  seeks,  and  that  there  is  a  good  cause  of  action 
or  defence  on  the  merits.*  On  administering  interroga- 
tories to  the  other  side  in  the  County  Court,  the  opposite 
party  answers,  or  refuses  to  answer,  at  his  peril ;  there  is 
no  order  made  by  the  Judge,  as  there  is  in  the  Superior 
Court,  that  the  interrogatories  shall  be  answered,  and  when 
the  cause  comes  to  be  tried,  if  the  party  has  not  answered 
them,  the  Judge  may  adjourn  the  case  if  he  thinks  that 
they  ought  to  have  been  answered,  or  he  may,  if  he  chooses, 
order  it  to  proceed ;  so  that  both  parties  go  to  trial  without 

^  County  Court  Rules,  1875,  Order  XIII.,  Rule  6.  Compare  Order  XXXI., 
Rule  I,  of  Judicature  Act,  1875,  which  enables  the  plaintiff,  at  the  time  of 
delivering  his  Statement  of  Claim,  and  the  defendant  at  the  time  of  delivering 
his  Statement  of  Defence,  or  at  any  subsequent  time  not  later  than  the  dose 
of  the  pleadings,  to  deliver  interrogatories  to  the  opposite  party,  without  any 
order  for  the  purpose.  The  County  Courts  have  thrown  still  greater  difficulties 
in  the  way  of  the  party  seeking  discovery,  by  rendering  the  intervention  of  the 
Registrar  and  bailiff  indispensable. 
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being  able  to  form  the  least  opinion  of  what  is  going  to 
happen.  The  same  thing  is  true  of  what  is  done  by  the 
County  Court  Judges  with  regard  to  the  production  of 
documents,  their  inspection  and  discovery,  and  yet  the 
success  of  a  trial  constantly  depends  upon  a  thorough 
scrutiny  of  an  adversary's  documents.  In  anything  like 
real  litigation  it  is  utterly  impracticable  to  take  a  cause  to 
issue  without  such  information. 

The  want  of  pleadings  is  an  equal  disadvantage  in  the 
County  Courts:  there,  none  exist,  nor  is  there  a  formal 
joinder  of  issue  ;*  but  the  defendant,  who  intends  to  rely 
on  an  equitable  or  statutory  defence,  or  to  set  up  a  counter- 
claim, or  plea  of  set-off,  infancy,  coverture.  Statute  of 
Limitations,  discharge  under  the  Bankruptcy  Act,  tender, 
truth  to  a  libel  or  apology,  must  give  notice  to  the  Registrar 
of  the  Court,  who  communicates  the  same  to  the  plaintifiF.t 
The  usefulness  of  pleading  is  that  it  enables  the  parties  to 
know  to  a  certainty  the  point  that  is  going  to  be  raised,  or 
in  other  words,  it  compels  each  side  to  apprise  the  other 
of  what  it  is  he  intends  to  controvert,  not  for  the  purpose 
of  giving  information,  but  that  he  may  be  tied  down  to  the 
case  as  it  presents  itself  on  the  pleadings.  There  is  also 
another  advantage;  if  particulars  of  demand  only  are 
obtainable,  a  cause  can  never  be  determined  upon  demurrer. 
All  the  points  of  law  and  every  conceivable  fact  remain  in 
dispute.  An  extension  of  jurisdiction,  founded  upon  the 
Lord  Chancellor's  Bill,  would  place  litigants  in  a  more 
sorry  plight  than  they  were  in  the  .Superior  Courts  in  the 
old  days  of  what  were  called  "  general  issues."  At  the 
present  time,  when  the  system  of  pleading  has  been  deve- 
loped with  so  much  care  and  elaboration,  this  retrogressive 
movement — ^this  recurrence  to  a  faulty  and  obsolete  pro- 
cedure -coming  as  it  does  from  a  quarter  whence  it  might 

•  9  &  10  Vict.,  c.  95,  8.  74. 
t  Ibid.,  8.  76;  Order  IX.,  Rule8  i— 16;  Order  XX.,  Rule  4. 
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least   have  been   expected,  fills  us  with   amazement  and 
dismay. 

The  Consolidated  Rules  have  conferred  upon  litigants 
the  long-yeamed-for  privilege  of  summoning  their  own 
witnesses  without  leave  of  the  Court.*  Such  summonses 
though,  must  be  obtained  at  the  office  of  the  Court,  and  for 
the  service  of  them,  the  baililPs  interposition  is  deemed 
obligatory,  unless  the  Judge  or  Registrar  sees  fit  to  delegate 
the  duty  to  the  party  or  his  solicitor,  or  to  some  person  in 
the  permanent  or  exclusive  employ  of  either.  No  mere 
stranger  is  permitted  to  take  upon  himself  this  responsible 
office. 

More  fortunate  than  their  brethren  of  the  common  juries, 
from  whose  ranks  they  are  selected,  the  jurymen  of  the  County 
Court  receive  remuneration  at  the  rate  of  one  shilling  a 
piece  for  each  verdict  returned  by  them . t    J  urymen ,  however, 
are  never  summoned  unless  one  of  the  parties  desires  to 
submit  the  issue  to  their  decision,  and  as  that  which  is  left 
to  people's  option  is  seldom  adopted  if  they  have  to  take 
some  active  steps,  jury  cases  in  the  County  Court  are  like 
angels'  visits — few  and  far  between.     There  is  yet  another 
reason  why  trial  by  jury  in  the  County  Court  is  the  exception 
rather  than  the  rule.     To  speak  plainly,  some  of  the  County 
Court  Judges  discountenance  the  practice  on  account  of  the 
extra  amount  of  time  it  occupies,  whilst  others  regard  it  as 
a   want  of  confidence  in  their  capacity   or  integrity.    It 
would   be  inopportune    here   to  enter  upon   a  defence  of 
the  jury  system,  but  as  we  are  upon  the  subject,  it  is  worth 
while  noting  Lord  Justice   BramwelPs  reply  to  a  question 
from  the  Chairman  of  the  Select  Committee  of  last  Session. 
"  I  think,"  said  he,  "  the  jury  system  popularises  the  law ; 
there  is  one  good  thing  about  them,  namely,  that  they  are 
the  true  Court  of  Equity  ;    they  mitigate  the  rigour  of  the 
law  by  going  wrong  every  now  and  then.     A  man  must  have 

•  Order  XIV..  Rule  i. 
t  9  &  10  Vict.,  c.  95,  B.  71. 
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a  good  case,  either  in  point  of  law  or  in  point  of  merits,  to 
face  a  jury  ;  he  cannot  go  before  it  without  something  of 
one  or  the  other."  No  satisfactory  argument  has  ever  been 
adduced  for  fixing  the  number  of  a  County  Court  jury  at 
five  instead  of  at  twelve,  and  it  will  be  a  gratuitous  innova- 
tion not  to  concede  to  the  parties  the  right  to  a  special  jury 
under  an  extended  jurisdiction. 

One  of  the  worst  features  of  the  County  Court  system  is 
the  arbitrary  restrictions  it  places  on  the  power  of  appeal. 
In  cases  under  3^20  no  appeal  lies  save  by  leave  of  the 
Judge.  When  granting  such  leave,  he  not  unfrequently 
imposes  terms  which  inflict  unwarrantable  hardship  on  the 
successful  appellant.  As  an  illustration  of  the  way  in  which 
the  appellationis  saluberrimum  remedium  is  fettered,  the  case  of 
Cooper  V.  The  London  and  Brighton  Railway*  may  be  cited. 
In  that  action,  the  point  arose  whether,  under  the  cir- 
cumstances, the  holder  of  a  season  ticket,  who  had  broken 
one  of  the  conditions  on  which  it  was  issued,  could  recover 
the  sum  of  ten  shillings  deposited  by  him  as  security  for  the 
due  performance  of  his  contract.  The  plaintiff  succeeded 
in  the  Court  below,  and  the  County  Court  Judge  refused 
leave  to  appeal  unless  the  defendants  agreed  to  pay  all  the 
costs  in  any  event.  No  choice  was  left  to  them  but  to 
accede  to  this  unreasonable  demand,  or  forfeit  all  chance  of 
establishing  their  right.  They  accordingly  complied  with 
the  learned  Judge's  requisition,  and  on  appeal  to  the 
Exchequer  Division  of  ,the  High  Court,  his  decision  was 
reversed.  Now,  if  the  importance  of  the  principle  here 
involved,  or  the  doubt  in  the  Judge's  mind,  justified  the 
leave,  what  grounds  were  there  for  putting  the  appellants 
under  such  onerous  terms  ?  Why  should  a  suitor  be  thus 
shackled  in  resisting  what  eventually  turns  out  to  be  an 
unsustainable  claim  ?  It  is  submitted  that  the  law  should 
not  permit  a  Judge  of  an  inferior  Court  to  deprive  a 
superior  Court   of  its  discretion  as  to   costs.     When  the 

•  W.N.,  iSyg,  p.  70. 
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sum  in  dispute  exceeds  3^20  either  party  can  appeal  as  of 
right,  but  the  right  is  almost  non-existent  through  the 
stringent  limitations  which  beset  it.  An  appeal  as  of 
right  exists  only  upon  matters  of  law,  or  on  the  admission 
or  rejection  of  evidence.*  It  may  be  prosecuted  in  the 
form  of  a  special  case,  to  be  settled  by  the  Judge,  who 
may  so  state  it  as  to  give  the  appellant  no  chance  what- 
ever. Since  the  Act  of  1875,  an  appeal  may  be  by  motion 
also,  but  the  motion  must  be  founded  exclusively  on  the 
Judge's  notes,  which  comes  to  the  same  thing  in  the  end. 
The  Judge  may  state  his  notes  in  such  a  way  as  to  bring 
under  observation  only  those  facts  which  will  support  his 
own  ruling,  and  as  evidence  aliunde  is  inadmissible,  he  has 
just  the  same  power  of  stating  the  appellant  out  of  Court 
as  he  had  previously.  Then  it  should  also  be  borne  in 
mind  that  in  many  cases  the  law  and  the  facts  are  so 
interwoven,  that  whereas  the  appeal  can  only  be  upon  the 
law,  and  not  upon  the  facts,  the  finding  of  the  fact  is  so 
inseparably  intermixed  with  the  finding  of  the  law, 
that  to  all  intents  and  purposes  there  is  no  appeal  what- 
ever. Can  it  be  truthfully  urged  that  all  the  County  Court 
Judges,  their  deputies,  and  the  juries  are  so  infallible  that 
no  appeal  from  their  conclusions  of  fact  should  be  deemed 
necessary  ? 

The  high  scale  of  costs  in  the  County  Court  has  been  for 
some  time  past  a  constant  source  of  complaint,  and  yet  the 
Bill  contains  no  remedial  provision  in  that  behalf.  It  was  a 
maxim  of  Jeremy  Bentham  that  legal  proceedings  should  be 
free  to  all,  and  the  costs  should  be  borne  by  the  nation. 
Although  few  people  may  be  prepared  to  go  that  length,  all 
will  agree  that  legal  expenses  should  press  as  lightly  as 
possible  on  the  working  classes.  Instead  of  this,  what  do 
we  find  ?  The  process  of  the  much-vaunted  poor  man's 
Court  is  actually  dearer  in  many  important  particulars 
than  that   of  the   Superior   Courts.      For   instance,  a  5s. 

*  Sec.  14  of  County  Courts  Act,  i2$50. 
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stamp  will  secure  the  issue  of  process  in  the  High  Court 
of  Justice  to  recover  any  amount,  while  for  a  County  Court 
action  a  fee  of  2is.  is  .exacted,  when  the  sum  claimed 
does  not  exceed  £21.  Again,  in  the  County  Court,  a 
plaint  for  £25  costs  upon  service  of  summons  £3;  on  a 
writ  in  the  High  Court  the  fees  would  amount  to  £2  15s. 
So,  on  judgment  by  default  for  the  same  sum,  the  costs  in 
the  County  Court  are  £^.  3s.  4d. ;  in  the  Superior  Court 
£4.  3s.  The  difference  in  the  latter  instance  is  small  indeed, 
but  it  is  a  difference  on  the  wrong  side.  A  tax  of  15  per 
cent,  on  the  amount  sought  to  be  recovered  is  levied  on  the 
County  Court  suitor  as  his  contribution  towards  the  expenses 
of  the  administration  of  justice.  The  high  scale  of  Court 
fees  acts  most  injuriously  on  the  labouring  community,  for 
when  they  are  behind-hand  in  their  payments  to  merciless 
creditors,  the  expenses  accumulate  at  such  a  rate  that  they 
can  scarcely  ever  recover  their  position  even  by  the  most  rigid 
economy.  Another  great  difference  in  the  efficiency  of  the 
Superior  Courts  as  against  the  County  Court  is,  that  every- 
thing in  the  least  degree  contested  is,  in  the  case  of  the 
former,  sent  up  to  London  from  the  district  registry  to  be 
dealt  with  by  the  London  agent  of  the  country  firm  of 
solicitors  at  a  merely  nominal  expense,  whereas  in  the 
country,  a  journey  to  the  County  Court  may  involve 
travelling  some  twenty  or  thirty  miles  for  every  step  to  be 
taken  in  the  cause. 

Then  as  to  delay.  Much  time  is  wasted  by  the  process 
being  in  the  hands  of  the  official  instead  of  in  the  suitor's. 
It  makes  all  the  difference  of  prompt  service  or  of  service 
not  at  all,  in  some  instances.  Undisputed  cases  are  disposed 
of  in  the  High  Court  much  more  expeditiously  than  in  the 
County  Court.  A  County  Court  summons  is  seldom  made 
returnable  for  less  than  a  month,  and  as  the  Court  is  not 
organised  for  deciding  interlocutory  applications,  it  is 
absolutely  without  the  machinery  necessary  for  the  conduct 
of  litigation  during  the  interval  between  the  date  of  issuing 
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the  plaint  and  the  day  of  the  return  of  the  process.  On 
the  return  day,  the  suitor  has  first  to  do  penance  in  a 
crowded  and  ill-ventilated  room,  whilst  the  Registrar  sifts 
the  defended  from  the  undefended  actions.  He  is  then 
drafted  before  the  Judge,  possibly  to  find  himself  at  the 
end  of  a  list  of  judgment  and  adjourned  summonses. 
Trumpery  and  important  cases  take  their  places  in  one  list 
without  distinction,  and  if,  as  often  happens,  at  the  end  of 
a  long  day  of  weary  waiting,  the  suitor's  case  has  not  been 
reached,  it  is  adjourned  to  a  convenient  day,  "  a  fortnight 
or  a  month  hence."  When  a  new  trial  is  desired,  it 
frequently  cannot  be  moved  for  until  a  fortnight,  three 
weeks,  or  a  month  after  the  hearing,  whereas  in  the  High 
Court  the  dissatisfied  party  can  move  within  four  days 
after  trial.  Although  a  disputed  case  cannot  be  disposed 
of  so  quickly  in  the  Superior  as  in  the  Inferior  Courts,  yet 
instances  are  not  wanting  where  this  temporary  incon- 
venience was  fully  compensated  for  by  obtaining  the 
judgment  of  a  Superior  Court.  It  is  desirable  that  the 
administration  of  the  law  should  be  as  perfect  as  possible. 
A  bad  decision  carries  with  it  a  grievance  that  will  never 
be  forgotten  by  the  person  who  suffers  from  it,  and  is  a 
great  detriment  to  the  public.  Consequently,  in  cases  of 
any  moment,  it  is  an  inestimable  gain  to  suitors  to  try  in 
the  Superior  Courts,  where,  among  other  advantages,  they 
can  secure  first-rate  professional  assistance,  and  the  deci- 
sion of  a  Court  of  weight  and  authority. 

So  far,  we  have  chiefly  been  concerned  with  an  examina- 
tion of  the  Bill  itself  and  County  Court  procedure ;  but  an 
extension  of  County  Court  jurisdiction  forces  upon  us  a 
further  inquiry  of  an  extremely  delicate  nature,  namely, 
whether  the  County  Court  Judges,  upon  whom  so  many 
fresh  duties  have  of  late  years  been  cast,  will  be  equal  to 
the  new  functions  to  be  imposed  upon  them.  Account 
must  be  taken  of  the  fact  that  what  is  proposed  is  an 
addition,  not  only  to  the  amount  of  County  Court  litigation, 
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but  to  the  importance  and  presumably  the  difficulty  of  the 
cases  that  will  have  to  be  determined.  In  the  face  of 
these  considerations  it  is  as  well  to  take  heed  of  the 
perils  attending  the  change.  It  would  be  unfortunate 
if  the  flow  of  litigation  were  kept  up  by  committing  im- 
portant judicial  work  to  inferior  men.  This  is  no  visionary 
danger.  With  no  small  shadow  of  truth  has  it  been 
more  than  once  urged  that  some  few  of  the  County 
Court  Judges  owed  their  promotion  to  other  causes  than 
their  judicial  attainments.  The  majority  of  them,  however, 
are  worthy  of  all  respect ;  they  number  among  them  men  of 
ability,  energy,  and  strength  of  character,  who  would  be 
ornaments  of  any  Court.  But  their  remuneration  is  not 
such  as  to  attract  many  men  of  great  talents,  and  they 
labour  under  deteriorating  influences.  Experience  proves 
that  a  good  Bar  is  a  great  gain  to  a  good  Judge;  astute 
critics  and  learned  counsellors  brighten  the  intellect,  and 
this  whetstone  many  a  County  Court  Judge  lacks.  Left  to 
himself,  or  if  his  social  equals  do  not  practise  before  him, 
he  too  often  becomes  narrow-minded  and  slovenly.  There 
have  been  County  Court  Judges  with  exaggerated  ideas  of 
their  authority,  who  acted  too  much  in  the  spirit  of  feudal 
lords  with  hereditary  jurisdiction,  or  who  fancied  that  they 
carried  their  Courts  and  their  powers  about  with  them 
wherever  they  went.  Such  persons  are  exceptions,  but 
they  do  serious  mischief ;  and  anything  that  can  be  done  to 
exclude  them,  and  to  raise  the  general  level  of  the  body  of 
local  Judges,  would  be  worthy  of  commendation.  The  most 
obvious  course  would  be  to  increase  their  salaries.  As  they 
sit  on  an  average  not  more  than  about  130  to  140  days  in 
the  year,  a  reduction  of  their  number  and  a  redistribution  of 
their  circuits  would  accomplish  this  desideratum  without 
any  additional  charge  on  the  nation.  If  the  sum  of  3^1,500 
per  annum  was  no  more  than  sufficient  remuneration  for  a 
County  Court  Judge  thirteen  years  ago,  assuredly  now, 
when  his  labours   have  been    so    greatly  augmented,  and 
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the  purchasing  power  of  money  has  so  considerably 
diminislied,  it  must  be  grossly  inadequate.  In  view  of 
a  still  further  addition  to  their  duties,  it  is  the  more 
to  be  regretted  that  the  Government  should  disregard 
the  recommendation  of  the  Select  Committee  of  last 
year  to  increase  the  stipends  of  the  County  Court 
Judges.  A  salary  of  3^1,500  a-year,  with  a  retiring  pension, 
given  only  under  certain  not  very  gracious  conditions  is  not 
a  prize  of  sufficient  value  to  tempt  a  man  from  the  first 
ranks  of  the  legal  profession.  A  leader  in  Westminster 
Hall  can,  if  in  full  practice,  reckon  upon  securing  from 
three  to  four  thousand  pounds  a-year,  and  if  he  is  willing 
to  risk  an  election  with  its  chances,  has  a  reasonable  prospect 
of  a  puisne  judgeship.  Such  a  man  is  not  likely  to  shelve 
himself  in  the  prime  of  life  for  a  salary  of  thirty  pounds  a- 
week,  in  return  for  which  routine  work  of  the  most  arduous 
and  uninteresting  description  is  rigidly  exacted.  For  the 
sake  of  the  public  it  is  to  be  desired  that  the  County  Court 
Bench  should  command  the  services,  not  of  those  great 
chiefs  of  the  profession  who  properly  regard  its  higher 
prizes  as  their  right,  but  of  those  who  occupy  what  may, 
without  disparagement,  be  called  the  second  rank,  who  are, 
as  a  rule,  sound  lawyers,  if  not  always  brilliant  advocates. 
It  is  from  among  these  men  that  our  County  Court  Judges 
ought  to  be  chosen,  and  not,  as  is  now  too  often  the  case,  from 
the  back  benches.  It  has,  however,  been  announced  that 
no  augmentation  of  stipend  is  contemplated,  but,  "  if,"  says 
the  Lord  Chancellor,  "  the  Bill  should  have  the  effect,  as 
it  very  likely  will,  of  considerably  increasing  the  amount  of 
business  to  be  transacted,  it  will  then  be  for  Parliament  to 
consider  whether  some  additional  strength  will  not  be 
necessary  on  the  County  Court  bench — whether  it  will  not 
be  essential  to  increase  the  number  of  Judges."  Far  from 
strengthening  the  bench,  an  addition  to  their  numbers, 
under  existing  circumstances,  would,  in  our  opinion,  con- 
duce to  a  result  precisely  the  opposite  of  that  anticipated. 
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A  reform  in  the  direction  aimed  at  by  the  Bill  would  open 
the  door  to  speculative  cases,  where  solicitors  set  the  law  in 
motion,  with  little  expectation  of  winning,  but  on  the  chance 
of  getting  something.  The  employment  of  counsel  acts  as 
a  deterrent  in  the  Superior  Courts,  but  this  wholesome 
check  would  be  absent  in  the  inferior  Courts,  where 
solicitors  practice  as  advocates.  A  large  accession  of 
business  in  the  County  Court  would  also  oblige  the  Judge 
to  reside  in  the  district  over  which  he  presides.  Now  it  is 
undesirable  that  a  Judge  should  be  too  familiarly  known  by 
the  suitors,  or  by  the  Bar,  or  the  solicitors  in  his  Court ; 
he  ought  not  to  have  opportunities  of  hobnobbing  with  his 
people.  He  comes  in  time  to  be  regarded  as  the  friend  of 
certain  residents  in  the  district,  and  he  is  supposed  to 
have  favourites  practising  before  him  and  exercising  a 
sinister  control  over  his  mind.  The  losing  party  is  almost 
certain  in  his  heart  to  feel  that  the  decision  of  the  local 
Judge  has  been  biassed.  Generally  speaking,  there  exists 
no  reason  for  this  feeling,  but  everyone  who  has  investigated 
our  magisterial  system  must  know  that  public  opinion  is  in 
favour  of  the  law  being  administered  by  persons  who  have 
no  local  influence  or  surroundings. 

"  Bringing  justice  to  every  man's  door  "  is  a  captivating 
cry,  but  we  must  calculate  before-hand  all  contingencies, 
lest  a  step  be  taken,  the  evil  consequences  of  which  may 
not  become  apparent  until  the  mischief  is  irreparable.  The 
benefits  flowing  from  a  great  body  of  law,  administered, 
tempered,  and  checked  by  a  central  body  in  London,  under 
the  keen  eyes  of  the  public,  are  not  to  be  hastily  laid  aside 
for  a  vain  chimera.  An  extensive  development  of  County 
Court  jurisdiction  would,  if  successful,  do  one  of  two 
things.  It  would  either  extinguish  all  save  the  appellate 
business  of  the  High  Court — a  result  not  contemplated  by 
the  authors  of  the  Judicature  Acts,  nor  advantageous  to  the 
interests  of  Justice — or,  if  the  County  Courts  were  to  attract 
a  considerable  amount  of  business,  but  there  still  remained 
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sufficient  to  occupy  the  Superior  Courts,  there  would  be  two 
concurrent  jurisdictions  guided  by  different  rules  and  out  of 
harmony  with  each  other. 

We  have  lastly  to  consider  how  the  proposed  change 
would  operate  on  the  Bar.  The  Bar  it  is  said,  has,  from 
interested  motives,  persistently  resisted  all  attempts  to 
localize  our  system  of  judicial  administration.  But  the 
Bar,  though  it  may  not  approve  proposals  out  of  harmony 
with  its  traditions,  is  too  patriotic  to  place  itself  in 
hostility  to  any  measure  which  would  confer  a  sub- 
stantial benefit  on  the  nation.  The  Bar  has  ever  shown 
a  readiness  to  sacrifice  all  personal  considerations  to  the 
just  demands  and  requirements  of  the  public.  On  the  other 
hand,  no  one  can  have  any  doubt  that  the  welfare  of  the 
country  to  a  great  extent  depends  upon  having  not  merely 
an  illustrious,  but  an  honest,  independent,  high-minded  Bar. 
The  country  is  unfeignedly  proud  of  its  Judges  ;  their 
ability,  dignity,  and  above  all  their  impartiality,  have  won 
for  them  a  world-wide  reputation  ;  but  these  qualities  so 
highly  prized  are  mainly  derived  from  a  lengthened 
apprenticeship  at  the  Bar.  Any  reform  therefore  that 
would  cause  the  source  from  whence  their  ranks  are  re- 
plenished to  deteriorate,  would  strike  at  the  well-being  of 
English  society  and  tarnish  our  prestige  amongst  foreign 
nations.  The  high  standard  of  forensic  excellence  to  which 
the  Bar  has  attained,  is,  for  the  most  part,  attributable  to 
the  refined  intellectual  atmosphere  in  which  its  members 
move.  To  be  constantly  practising  before  the  most  eminent 
Judges,  and  to  be  continually  pitted  against  the  most 
talented  opponents,  burnishes  the  wits  and  maintains  their 
brilliancy-  The  keenness  of  this  wholesome  competition 
would  be  minimized  by  a  successfully  pursued  policy  of 
decentralization ;  but,  what  is  more  to  be  dreaded,  localiza- 
tion would  disintegrate  the  Bar  into  petty  cliques,  and  with 
its  dismemberment  the  esprit  de  corps  animating  it  would 
suffer  annihilation.  g^  L.  Mosely. 
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(England,  Scotland,  and  Ireland.) 

Arden,  Joseph,  of  Rickmansworth  Park,.Herts,  and  of  Gray's 
Inn,  Esq.,  Barrister-at-Law,  &c.,  Bencher,  aged  79.  Called  1840. 
Principal  of  Clifford's  Inn,  J.P.  and  D.L.  for  Middlesex,  and 
J. P.  for  Hertfordshire.     Jan,  30. 

Bartley,  the  Hon.  Thomas  Houghton,  late  Speaker  of  the 
House  of  Legislative  Assembly,  New  Zealand,  and  of  the  Inner 
Temple,  Barrister-at-Law,  aged  80.     Called  1823.    Dec,  25, 

Bateson,  Samuel  Stephen,  of  Cambusmore,  Sutherlandshire, 
and  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  aged  57. 
Younger  son  of  the  late  Sir  Robert  Bateson,  Bart.,  of  Belvoir, 
Co.  Down.  J.P.  and  D.L.  for  Sutherlandshire.  Called  1847. 
March  g. 

Bbveridge,  Patrick  Sandeman,  Esq.,  S.S.C.  (Scot.)  Admitted 
1850.     Feb,  14. 

Bicknbll,  Henry  Edgeworth,  Esq.,  late  Senior  Registrar  of 
the  Court  of  Chancery  (retired  1859),  aged  91.     Feb.  20. 

Burkitt,  John,  of  Lincoln's  Inn,  Esq.,  Barnster-at-Law, 
aged  82.     Called  1830.     March  26. 

Burwash,  Sydney,  Esq.,  Notary  Public,  aged  38.  Admitted 
1874.     March  24. 

Byers,  James  Broff,  Esq.,  Solicitor,  aged  63.  Admitted  1841. 
Feb,   10. 

Cates,  Francis  Nethersole,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  formerly  a  Solicitor,  aged  51.     Called  1863.     April  2. 

Clarke,  Richard,  Esq.,  Solicitor,  Shrewsbury,  aged  66. 
Admitted  i860.    Feb.    11. 

Corballis,  John  Richard,  Esq.,  LL.D.,  Trin.  Coll.,  Dublin, 
Q.C.  (Irel.),  aged  82.  Called  1820.  J.P.  for  Cos.  Dublin  and 
Meath,  and  City  of  Dublin.     Feb,  13. 

Cullen,  James,  Esq.,  Solicitor  (Irel.)    Feb.  18. 

Currie,  Edmund,  of  West  Burton  House,  Sussex,  and  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  aged  76.  M.A.,  Wadham 
Coll.,  Oxon.    J.P.  for  Berks  and  Hants.    March  4. 

Curtis,  Thomas  Acres,  Esq.,  Solicitor,  Guildford,  aged  61. 
Admitted  1839.    Jan.  24. 

Day,  William,  of  Lincoln*s  Inn,  Esq.,  Barrister-at-Law,  aged 
76.     Called  1832.    Jan.  31. 
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De  Quettbville,  David,  Esq.,  Judge  of  the  Royal  Court, 
Jersey,  for  28  years.     Jan,  27. 

DooNER,  John,  Esq.,  Solicitor  (Irel.),  aged  71.  Admitted  1829. 
Jan,  24. 

DoRMAN,  William  Henry,  Esq.,  Solicitor,  Ramsgate,  aged  41. 
Admitted  i860.     March  10. 

Dunn,  Thomas  John,  Esq.,  Notary  Public  (Scot.),  aged  65. 
Admitted  N.P.  1839.     Jan,  6. 

Faithfull,  Edward  Williams,  Esq.,  Solicitor,  aged  55.  Ad- 
mitted 1846.     Jan,  22. 

Foster,  Peter  Le  Neve,  of  the  Middle  Temple,  Esq.,  Bar- 
rister-at-Law,  aged  69.  M.A.  and  Fellow  of  Trin.  Coll.,  Camb. 
(38th  Wrangler,  1830).  Called  1836.  Secretary  to  the  Society 
of  Arts  since  1853,  and  Editor  of  the  Society  of  Arts  Journal. 
Feb,  20. 

Franks,  William,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law,  aged  58.  M.A.,  Trin.  Coll.,  Camb.  J.P.  and  D.L.  for 
Herts,  and  J.P.  for  Middlesex.     Called  1846.     Feb,  8. 

Gammon,  Charles,  Esq.,  Solicitor,  aged  55.  Admitted  1847. 
April  6. 

Gibson,  John,  Esq.,  W.S.  (Scot.),  aged  89.  Admitted  1818, 
Jan,  31. 

Handcock,  the  Hon.  Charles,  Barrister-at-Law  (Irel.),  aged 
70.  Second  son  of  the  second  Lord  Castlemaine.  Called  1833. 
J.P.  for  Westmeath.     Feb,  13. 

Hardinge,  William  Henry,  Esq.,  Barrister-at-Law  (Irel.), 
late  Keeper  of  the  Landed  Estates  Records,  aged  78.  Called 
1829.     Jan,  20. 

Harrison,  Henry  William  Fortescue,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law  (late  17th  Lancers).  Called  1864. 
Feb,  25. 

Hartigan,  Edward,  Esq.,  Solicitor  (Irel.),  aged  56.  Admitted 
1844.     ^^^*  23. 

Heathcote,  Godfrey,  Esq.,  Solicitor,  Doncaster,  aged  43. 
Admitted  1856.     March  22. 

Hughes,  Henry,  Esq.,  Solicitor,  Maidstone.  Admitted  1851. 
Jan.  22. 

Jackson,  William  Maxwell,  Esq.,  Solicitor,  Hull,  aged  43. 
Admitted  1856.     Feb,  16. 

Kennedy,  Right  Hon.  Thomas  Francis,  of  Dalquharran  and 
Dunure,  Advocate  (Scot.),  aged  90.  Called-  181 1.  Educated 
at  Harrow,  and  University  of  Edinburgh.  J.P.  and  D.L.  for 
Co.  Ayr.     M.P.  for  Ayr  Burghs  (Liberal),  1818-34.      A  Lord  of 
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the  Treasury,  1833-4.  P-^-  ^837.  Commissioner  of  Woods 
and  Forests,  1850-54.    March  i. 

Kyle,  William  Cotter,  Esq.,  LL.D.  Trinity  Coll.,  Dublin, 
Barrister-at-Law  (Irel.),  aged  77.  Called  1825.  Secretary 
to  Board  of  Endowed  Schools.  J. P.  for  Co.  Roscommon. 
Mdrck  25. 

Lawley,  Frederick,  Esq.,  Solicitor,  Rugeley.  Admitted  1839. 
March  28. 

Lee,  William,  Esq.,  Solicitor,  Sandwich,  aged  79.  Admitted 
1-820.     March  23. 

Leeming,  Charles,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law,  Knight    of  the  Papal  Order  of  St.  Gregory,  aged  51. 

Called  1854.    7^^-  4* 

Leonard,  Maurice,  Esq.,  Solicitor  (Irel.),  aged  74.  Admit- 
ted 1829.     March  i.  • 

Lewis,  George  Coleman  Hamilton,  Esq.,  Solicitor,  aged  73. 
Admitted  1834.     March  13. 

Mac  Donald,  William  Patrick,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.     Called  1864.    April  ^. 

Mander,  Henry  Waterland,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law.     Called  1847.    Jan,  31. 

Masterman,  William  Stanley,  Esq.,  Solicitor,  Croydon. 
Admitted  1838.    Feb.  20. 

MiLLiGAN,  John  Swan,  Esq.,  S.S.C.  (Scot.)  Admitted  1850. 
Feb.  21. 

MooRE,  Edward,  Esq.,  Solicitor  (Irel.),  aged  82.    Feb.  16. 

Morgan,  Francis,  Esq.,  Solicitor  (Irel.),  aged  73.  Admitted 
1833.     March  15. 

MoRRiN,  James,  Esq.,  Solicitor  (Irel.)    March  5. 

Murray,  John,  Esq.,  S.S.C.  (Scot.)     Admitted  1836.     Jan.  23. 

Neate,  Charles,  of  Norham  Manor,  Northumberland,  and  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law,  aged  71.  M.A.  and 
Senior  Fellow  of  Oriel  Coll.,  Oxon.  Called  1832 ;  but  his  legal 
career  was  abruptly  closed  after  a  few  years,  in  consequence  of 
the  spirited  but  unprofessional  manner  in  which  he  resented  an 
insult  received  in  Court  from  Mr.  Bethell  (afterwards  the  late 
Lord  Chancellor  Westbury).  After  filling  the  post  of  Secretary 
to  Sir  Francis  Baring,  Chancellor  of  the  Exchequer,  Mr.  Neate 
subsequently  returned  to  Oxford  to  reside  on  his  Fellowship. 
In  1857  he  was  appointed  Professor  of  Political  Economy  at 
Oxford,  and  the  same  year  was  elected  M.P.  (Liberal)  for 
Oxford  City,  but  was  unseated  on  petition.  He  was  re-elected 
in  1863,  and  sat  till  1868.     Before  going  to  Oxford,  Mr.  Neate 
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received  his  education  in  France,  and  won  the  Essay  Prize  open 
to  all  France,  an  honour  which  was  also  carried  off  by  his  great 
friend  Sainte  Beuve.  He  published  several  brochures  in  French, 
Latin,  and  English,  writing  all  three  languages  with  equal  ease 
and  lucidity.  Genial,  kind-hearted,  and  vivacious,  he  will  be 
regretted  by  many  both  within  and  without  the  University, 
in  the  affairs  of  which  he  always  displayed  so  active  an  interest. 
Feb.   7. 

Nicholson,  Joseph,  of  the  Middle  Temple,  Esq.i  Barrister- 
at-Law,  aged  59.  B.A.  Caius  Coll.,  Camb.  Called  i844« 
March  26. 

Ogle,  Robert,  of  Erlingham  Hall,  Northumberland,  and  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  aged  61.  B.A.,  B.N.C., 
Oxon.    J. P.  for  Northumberland.    Called  1846.     Mofch  15. 

Oldham,  Henry,  Esq.,  Solicitor  (Irel.),  aged  65.  Admitted 
1839.    Jan.  14. 

Parker,  Arnold,  Esq.,  Solicitor,  Sheffield,  aged  45.  Admitted 
1852.     March  17. 

Parker,  William,  of  Ware  Park,  Herts,  and  of  Lincoln's  Inn, 
Esq.,  Barrister-at-Law,  aged  75.  J.P.  and  D.L.  for  Herts,  and 
J. P.  for  Middlesex.     Called  1849.     April  g. 

Pearcr,  James,  Esq.,  Solicitor,  Woolwich,  aged  69.  Ad- 
mitted 1 83 1.     April  9. 

Plaskitt,  William,  Esq.,  Solicitor,  Gainsborough,  aged  68. 
Admitted  1835.     Jan.  30. 

QuAYLE,  Mark  Hildesley,  Esq.,  Clerk  of  the  Rolls  for  the 
Isle  of  Man,  aged  74.     Called  to  the  Manx  Bar  1825.     March  19. 

Renny,  William  John,  Esq.  W.S.  (Scot.),  aged  56.  Ad- 
mitted 1844.  J.P.  and  D.L.  for  the  Stewartry  of  Kirkcudbright. 
Jan,  25. 

Rhodes,  Thomas,  Esq.,  Solicitor,  Market  Rasen,  aged  88. 
Admitted  18 16.     March  29. 

Roberts,  William,  Esq.,  formerly  Solicitor,  Rochdale,  aged  67. 
Feb.  18. 

Romney,  Churchill,  Esq.,  Solicitor,-  Tewkesbury,  aged  39. 
Admitted  i860.     Jan.  29. 

Sandes,  Maurice  Fitzgerald,  Esq.,  Barrister-at-Law  (Ire!.), 
aged  71.  Called  1831.  B.A.,  Trinity  Coll.,  Dublin.  Registrar 
of  the  Supreme  Court,  Calcutta,  1848.  Administrator-General 
of  Bengal,  1850.    J.P.  for  Co.  Kerry.     March  4. 

Semplb,  David,  Esq.,  F.S.A.,  Scot.,  Writer  (Scot.,  1828), 
aged  70.    Dec.  23. 

Smith,  Arthur  Denman  Tyler,  of  the  Inner  Temple,  Esq., 
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Barrister-at-Law,  aged  38.  LL.B.,  Trinity  Coll.,  Camb.   Called 
1870.     March  1. 

Strutt,  John.,  Esq.,  Solicitor,  aged  70.  Admitted  1830. 
Afarck  19. 

Tait,  James  Campbell,  Esq.,  W.S.  (Scot.),  aged  81.  Ad- 
mitted 1823.  Son  of  the  late  Craufurd  Tait,  Esq.,  W.S.,  by 
Susan,  daughter  of  the  late  Sir  Islay  Campbell,  Bart.,  of  Succoth 
(Lord  Succoth,  and  Lord  President  of  the  Court  of  Session), 
and  elder  brother  of  the  present  Archbishop  of  Canterbury. 
Jfan,  17. 

Torrance,  John,  Esq.,  W.S.  and  S.S.C.  (Scot.)    Feb.  20. 

Udny,  George,  of  Lincoln's  Inn,  Esq.,  Barrister- at- Law 
(late  'of  the  Bengal  Civil  Service),  aged  56.  Called  1855. 
April  7. 

Watson,  William,  Esq.,  Solicitor,  Hull.  Admitted  1850. 
yan.  25. 

Webster,  James,  Esq.,  S.S.C.  (Scot.)  Admitted  1839. 
Fed.  4. 

Whitaker,  Marmaduke  William,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law,  aged  41.  B.A.,  Trinity  Hall,  Camb.  Deputy 
Chairman  of  Quarter  Sessions,  Liberty  of  Ripon.     Called  1862. 

White,  Archibald,  of  Lincoln's  Inn,  Esq.,  Conveyancer, 
Great  Missenden,  Bucks,  aged  78.     Admitted  1827,     March  3. 

Whitehurst,  Charles  Howard,  of  the  Middle  Temple,  Esq. 
Q.C.,  and  a  Bencher,  aged  82.  B.A.,  Oxon.  Called  1822. 
March  13. 

Wilson,  Thomas  R.,  Esq.,  Solicitor  (Irel.)  Admitted  1863. 
March  14. 

Wood,  Charles  Paul,  Esq.,  Solicitor,  aged  50.  Admitted  1849. 
Feb,  12. 

Wright,  Thomas,  Esq.,  Solicitor,  Carlisle.  Admitted  1849, 
March  30. 

Wrightson,  William  Battie,  of  Cusworth,  Yorkshire,  and  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law,  aged  89.  Called  1815. 
M.P.  (Liberal),  for  East  Retford  in  1826,  but  unseated  on  peti- 
tion ;  for  Hull  1831-2,  1835-65.  J.P.  and  D.L.  for  West  Riding 
of  Yorkshire.     Feb.  10. 
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The  Law  of  the  Office  and  Duties  of  the  Sheriff.  With  the  Writs 
and  Forms  relating  to  the  Office.  By  Cameron  Churchill, 
B.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Assisted  by  A. 
Carmichael  Bruce,  B.A.,  of  Lincoln*s  Inn,  Barrister-at-Law. 
Stevens  &  Sons.     1879. 

The  opening  paragraphs  of  this  book  are  somewhat  disap- 
pointing. We  do  not  expect  writers  on  technical  law  to  be 
profound  historians,  but  we  have  a  right  to  expect  from  two 
learned  authors  who  undertake  to  give,  however  briefly,  an 
account  of  the  "  origin  "  of  the  office  of  SheriflF,  something 
better  than  an  extract  from  Dalton,  quoting  "  an  ancient  writer,*| 
Speed  (who  published  his  History  in  16 14),  to  the  following  effect. 
**  Alfred  first  dividing  this  Kingdom  into  several  counties  or 
shires,  instituted  a  prefect,  or  lieutenant,  in  each  of  those 
counties,  which  [sic]  were  then  called  custodes  and  afterwards 
comites^  earls,  who  were  to  keep  the  counties  in  obedience,"  &c. 
Further  on  we  are  told,  on  the  authority  of  Dalton,  "  but  after- 
wards, when  estates  for  life  and  inheritance  were  granted  of  the 
office,  then  the  vice-comites  were  made  who  had  the  same  authority 
that  the  ancient  comites  had."  The  proverbial  schoolboy,  if  con- 
suited  by  Messieurs  Churchill  and  Bruce,  could  have  informed 
them  that  the  ascription  to  King  Alfred  of  the  division  of  England 
into  shires  was  a  vulgar  error,  and  could  have  given  them  the 
very  good  reason  that  only  a  portion  of  this  kingdom  was  ever 
subject  to  Alfred's  sway.  In  his  own  kingdom  of  Wessex,  the 
division  and  even  the  name  of  "  shire  "  existed  long  previously, 
in  the  reign  of  Ina,  who  speaks  of  the  **  Scirman,  or  other 
judge,"  refers  to  the  forfeiture  of  his  scir  by  an  ealdorman, 
and  forbids  the  dependent  to  withdraw  from  his  lord  into  another 
scir.  On  the  other  hand  the  arrangement  of  the  whole  kingdom 
in  shires  could  not  possibly  have  been  completed  until  it  was 
first  permanently  united  under  Alfred's  great-grandson,  Edgar. 
But  in  fact,,  as  Palgrave  and  Stubbs  have  pointed  out,  the 
historical  shires  or  counties  owe  their  origin  to  various  causes. 
Some  like  Kent,  Sussex,  Essex,  Middlesex  and  Surrey,  represent 
ancient  kingdoms.  Norfolk  and  Suffolk  are  two  divisions  of 
East  Anglia,  probably  representing  the  "  fylkis,"  or  folks,  into 
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which  the  Norsemen  divided  their  province ;  and  several  of  the 
Northern  shires  have  become  such  since  the  Norman  Conquest. 
The  early  history  of  the  Sheriflfdom  is  both  interesting  and  con- 
stitutionally important.  The  title  of  "  vice-comes^'*  by  which  the 
shire-reeve  was  known  subsequently  to  the  Conquest,  is  apt  to 
mislead.  The  ancient  shire  was  subject  to  a  system  of  double 
government  by  ealdorman  and  scir-gerefa,  the  former  being  a 
national  officer,  chosen  by  the  King  and  Witan,  and  frequently 
administering  several  shires,  while  the  latter  was  the  King's 
steward  and  judicial  president  of  a  single  shire,  and,  as  a  rule, 
was  nominated  by  the  King  alone.  While  the  ealdormanships 
tended  to  become  hereditary,  the  office  of  Sheriflf  did  not ;  and 
it  was  by  means  of  the  Sheriffdom  that  the  Norman  and 
Plant agenet  Kings  were  enabled  to  oppose  one  powerful 
obstacle  to  the  growth  of  a  Continental  feudalism  within  the 
jurisdictions  of  the  great  Earls.  Our  authors  profess  to  "  sum- 
marize briefly  what  the  authorities  have  stated  on  the  subject," 
but  it  would  seem  either  that  they  themselves  are  yet  in  blissful 
ignorance  as  to  the  **  authorities  "  on  Legal  History  and  Con- 
stitutional Law,  or  that  the  names  of  Palgrave,  Kemble,  Stubbs, 
cum  multis  aliis,  are  to  them  names  and  nothing  more. 

Turning  from  the  chapter  on  the  "  origin  and  appointment  ** 
of  the  Sheriff  to  the  more  technical  parts  of  the  book,  we  are 
glad  to  be  able  to  speak  in  higher  terms.  The  functions  of  the 
Sheriff  are  conveniently  treated  under  the  two  divisions  of 
Judicial  and  Ministerial.  The  first  division  is  sub-divided  into 
five  parts,  discussing  of  his  judicial  duties  (i)  at  the  election 
of  coroners ;  (2)  in  outlawry  proceedings ;  (3)  in  the  election 
of  Members  of  Parliament ;  (4)  on  a  writ  of  inquiry ;  and  (5)  in 
the  Compensation  Court.  Similarly  the  Sheriff's  Ministerial 
duties  are  grouped  under  the  five  heads  of  (i)  at  assizes  ;  (2)  in 
the  summoning  of  juries ;  (3)  in  the  execution  of  criminals ; 
(4)  as  to  interpleader ;  and  (5)  in  the  execution  of  writs.  The 
final  chapter  treats  of  the  remedies  against  Sheriffs,  both  by 
way  of  attachment  and  by  action,  and  of  the  evidence  to 
connect  the  Sheriffs.  The  Appendix  contains  a  collection  of 
156  Forms,  and  also  extracts  from  the  19  and  20  Vict.,  c.  108, 
as  to  priority  of  process  issuing  out  of  the  High  Court  and  the 
County  Court,  and  from  the  Bills  of  Sale  Act,  1878.  The 
authors  appear  to  have,  taken  pains  to  be  accurate  and  concise, 
and  are  always  careful  to  support  their  propositions  in  the  text 
by  references  to  decided  cases  and  other  trustworthy  authorities. 
High  Sheriffs  (who,  being  personally  responsible  for  the  acts  of 
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their  subordinates,  ought  to  take  some  trouble  to  acquire  a 
knowledge  of  their  rights  and  duties),  Under-Sheriffs,  and 
lawyers  generally,  will  find  this  a  useful  book  to  have  by  them, 
both  for  perusal  and  reference. 


Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial  of  Actions  at 
Nisi  Prius.  Fourteenth  Edition.  By  John  C.  Day,  Esq.,  one 
of  Her  Majesty's  Counsel,  and  Maurice  Powell,  M.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  late  Scholar  of  Trinity 
College,  Cambridge.     Stevens  &  Sons.     1879. 

The  Fourteenth  Edition  of  this  standard  work,  which  may  be 
said  to  be  an  indispensable  adjunct  to  every  Common  Law 
barrister's  library,  is  the  first  which  contains  the  numerous 
alterations  and  additions  necessitated  by  the  changes  in  pleading 
and  practice  under  the  Judicature  Acts  and  Rules.  The  task 
of  adapting  the  old  text  to  the  new  procedure  was  one  requiring 
much  patient  labour,  careful  acciiracy,  and  conciseness,  as  well 
as  discretion  in  the  omission  of  matter  obsolete  or  unnecessary. 
An  examination  of  the  bulky  volume  before  us  affords  good 
evidence  of  the  possession  of  these  qualities  by  the  present 
Editors,  and  we  feel  sure  that  the  popularity  of  the  work  will 
continue  unabated  under  their  conscientious  care.  Notwith- 
standing the  large  amount  of  new  matter,  including  brief 
statements  of  the  equity  rules  on  equitable  points  likely  to 
arise  under  the  Judicature  Acts,  at  Nisi  Prius,  Messrs.  Day 
and  Powell  have  contrived,  by  judicious  excision  and  com- 
pression, to  restrain  the  size  of  the  volume  within  its  former 
limits,  and  even  slightly  to  reduce  it.  In  the  preparation  of 
the  Index,  which  alone  occupies  nearly  three  hundred  pages, 
and  in  the  collation  of  cases  cited  (which  fill  seventy-eight 
pages)  the  Editors  have  had  the  advantage  of  Mr.  Tudor 
Boddam's  assistance. 


The  Patentee's  Manual j  being  a  Treatise  on  the  Law  and  Practice 
of  Letters  Patent.  By  James  Johnson,  of  the  Middle  Temple, 
Barrister-at-Law,  and  J.  Henry  Johnson,  Assoc.  Inst.  C.E., 
Solicitor  and  Patent  Agent.  Fourth  Edition.  Longmans, 
Green  &  Co.     1879. 

This,  the  fourth  and  much  enlarged  edition  of  "  Johnson's 
Patentee's  Manual,'*  leaves  little  if  anything  to  be'  desired  in  a 
work  of  this  character.     The  position  of  the  authors,  the  one 
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a  Barrister,  the  other  a  Solicitor,  Patent  Agent,  and  Associate  of 
the  Institute  of  Civil  Engineers,  aflfords  them  a  special  facility 
for  treating  the  subject  of  Patent  Law  from  a  comprehensive 
standpoint,  in  its  legal  and  scientific,  its  theoretical  and 
practical  aspects.  The  work  is  indeed  not  only  instructive 
but  interesting  reading,  owing  to  the  many  inventions 
which  are  briefly  described  in  illustration,  mainly  from 
decided  cases,  of  the  incidents  of  utility  and  novelty  which 
must  by  law  accompany  patentable  inventions.  Both  patentees, 
and  Inventors  who  seek  to  become  such,  will  find  in  this 
volume  full  information  of  a  practical  character  as  to 
what  may  be  the  subject  of  a  patent  ;  who  may  be  a 
patentee;  the  requirements  as  to  provisional  and  complete 
specification ;  oppositions  to  the  grants  of  patents  (a  new  and 
useful  chapter  added  to  this  edition) ;  disclaimers ;  confirma- 
tion ;  extension  or  prolongation  ;  assignments ;  infringements 
(both  as  to  Practice  and  the  Substantive  Law)  ;  and  as  to 
many  other  topics  connected  with  Patents  and  Patent  Law. 
The  legal  part  of  the  work  shows  evidence  of  much  care,  the 
latest  decisions  being  noted,  and  for  the  most  part  the  ipsissima 
verba  of  important  judgments  being  given.  Members  of  both 
branches  of  the  profession,  who  may  have  occasion  to  get  up 
Patent  Law  and  Practice,  will  find  this  manual  a  valuable  aid. 
In  the  Appendix  is  given  a  reprint  of  all  the  Acts  of  Parliament, 
from  the  Statute  of  Monopolies  of  21  Jac.  I.,  c.  3  downwards, 
together  with  a  most  useful  collection  of  concise  resumes  of  the 
Patent  Laws  of  foreign  countries,  and  of  our  own  Colonies. 
The  special  attention  of  inventors  is  drawn  by  the  authors  to 
the  recent  very  important  Patent  Law  for  the  whole  Empire 
of  Germany,  which  came  into  operation  on  July  ist,  1877, 
by  virtue  of  which  a  single  patent  may  now  be  obtained 
where  formerly  many  were  requisite,  and  those  difficult  of 
procurement. 

Smaller  Books  and  Pamphlets. 

In  Auctioneers:  their  Duties  and  Liabilities  (Crosby  Lock  wood  and 
Co.,  1879)  Mr.  Robert  Squibb  has  provided  for  his  brothers  of 
the  hammer  and  their  pupils  a  work  "  of  a  semi-legal  character,** 
consisting  mainly  of  extracts  from  reported  cases  and  legal 
text-books  illustrating  the  various  legal  duties  and  liabilities  of 
auctioneers,  together  with  much  useful  information  on  Valuing, 
on  Tithes  and  House  Agency,  &c.     The  work  will  probably 
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prove  acceptable  to  those  for  whom  it  is  intended,  but  on  the 
principle  ne  sutor  ultra  crepidam  we  think  it  is  a  pity  that  Mr. 
Squibb  did  not  secure  the  co-operation  of  some  member  of  the 
profession  to  revise  the  strictly  legal  portion  of  his  book: 
had  he  done  so,  we  should  probably  have  been  spared  such 
choice  specimens  of  what  we  presume  is  intended  for  Latinity 
as  "  sub  hastem  venire,"  "  atria  auctianoria,'*  "  reduction  ad 
absurdam,"  tenant  "  in  capiti,"  Statute  "  De  Denis,"  Statute 
"  de  prerogative." 

In  the  second  edition  of  his  "  Digest  of  the  Law  relating  to 
Public  Libraries  and  Museums  **  (Stevens  &  Sons,  1879),  Mr.  G.  F. 
Chambers  has  extended  its  scope  so  as  to  include  the  Law 
relating  to  all  kinds  of  institutions  connected  with  Literature, 
Science  and  Art.  The  statutes  are  given  in  full,  together  with 
brief  notes  of  leading  cases  ;  and  there  is  also  much  other  infor- 
mation of  a  practical  nature  which  managers  and  officers  of 
clubs  and  associations  will  find  very  handy  in  its  collected 
form. 

Mr.  James  Walter  may  claim  to  have  anticipated  to  some 
extent  the  practice  of  stating  the  law  in  the  form  of  a  Digest,  of 
which  we  have  lately  had  several  examples.  The  first  edition 
of  his  Manual  of  the  Statutes  of  Limitations^  published  in  1862, 
attracted  the  favourable  notice  of  Lord  St.  Leonards.  A  third 
edition  (London  :  Wyman  &  Sons,  1879)  is  now  called  for,  and 
we  can  confidently  recommend  it  to  those  who  wish  to  see  at  a 
glance  the  substance  and  effect  of  recent  changes  in  this  very 
important  branch  of  the  law.  Mr.  Walter  has  arranged  the 
provisions  of  all  the  Limitation  Statutes  in  tabular  form,  stating 
against  each  head  of  the  subject  the  rule  of  Limitation  by  which 
it  is  governed.  Laymen  in  particular  will  be  grateful  for  what 
in  effect  is  a  Dictionary  of  a  very  difficult  series  of  Acts. 


^*^  Pressure  on  our  space  compels  us  to  postpone  several  Reviews, 
including  the  second  Vol.  of  Sir  Travers  Twiss's  **  Bracton,''  just 
published,  as  well  as  our  usual  "  Quarterly  Notes*'  and  '*  Select  Cases*' 
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I.— THE  LAW  OF  PERSONAL  CAPACITY  AS 

APPLIED  TO  CONTRACT. 

A  STATEMENT  of  Lord  Justice  Cotton  in  a  recent 
^^^  judgment  delivered  by  him  as  the  judgment  of  the 
Court  of  Appeal,  the  other  Judges  being  Lords  Justices 
James  and  Baggallay,  has  been  commented  on  with  con- 
siderable severity  by  two  writers ;  Mr.  Foote  in  his  book 
on  Private  International  Law  and  Mr.  Patrick  Eraser  in  his 
great  work  on  the  Scotch  Law  of  Husband  and  Wife. 
The  case  which  the  Appeal  Court  had  to  decide  was 
whether  a  marriage  solemnized  in  England  between  two 
Portuguese  subjects,  domiciled  in  Portugal  and  first  cousins 
to  each  other,  was  valid,  first  cousins  being  by  the  law  of 
Portugal  incapable  of  marrying,  and  a  marriage  between 
them  being  held  to  be  incestuous  and  therefore  null  and 
void.  The  Court  of  Appeal  decided  that  the  marriage  was 
null  and  void,  apparently  on  the  ground  that  the  question 
of  personal  capacity  must  be  decided  by  the  law  of  domicile, 
and  in  the  course  of  the  judgment,  Lord  Justice  Cotton,  as 
reported,  said,  **  It  is  a  well  recognised  principle  of  law  that 
the  question  of  personal  capacity  to  enter  into  any  contract  is  to 
be  decided  by  the  law  of  domicile.''*  It  is  to  this  statement 
that  Mr.  Foote  and  Mr.  Eraser  have  taken  objection,  on 
the  ground  that  the  principle  stated  has  never  been 
recognized  by  the  Courts  of  this  country. 

*  SoHomayor  v.  Di  Barros,  L.R.  3  P.D.  i. 
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Now,  I  have  no  intention  here  of  entering  into  the 
question  whether  it  is  proper  to  treat  marriage  as  a 
contract,  or  to  decide  the  validity  of  marriages  by  the 
light  of  principles  which  are  applicable  to  contracts,  or 
whether  a  law  prohibiting  the  marriage  of  first  cousins 
has  anything  to  do  with  personal  capacity.  All  I  propose 
to  consider  is,  what  is  the  true  application  of  International 
Law  to  personal  capacity,  what  are  the  different  theories 
which  have  been  held  on  the  subject,  which  of  them 
prevails  on  the  Continent,  which  in  England,  and  how  far 
Lord  Justice  Cotton's  statement  is  correct. 

In  the  first  place,  it  must  be  borne  in  mind  that  personal 
capacity,  which  means  the  capacity  of  a  person  to  take 
rights  and  to  incur  duties,  is  a  part,  and  only  a  part  of 
personal  status.  The  status  of  an  individual,  says  Lord 
Justice  Brett,  in  the  recent  case  of  Nibqyet  v.  Nibqyei 
(L.R.  4  P.D.  i),  "means  the  legal  position  of  the  individual 
in  or  with  regard  to  the  rest  of  the  community." 
According  to  Austin  it  signifies  the  set  of  rights  and 
duties,  and  the  capacities  and  incapacities  to  incur 
them,  affecting  and  peculiar  to  a  particular  class  of 
persons.  It  will  be  seen  that  to  make  the  two  definitions 
quadrate,  "  an  individual  **  must  be  substituted  in 
Austin's  definition  for  "and  peculiar  to  a  particular 
class  of  persons."  But  whether  "  status "  be  taken  to 
signify  the  rights,  &c.,  of  each  individual  citizen,  or 
whether  it  be  more  .correctly  limited  to  the  rights,  &c.,  ot 
particular  classes,  such  as  husband  and  wife,  infant,  or 
trader,  does  not  matter  for  the  purpose  of  the  present  dis- 
cussion. For  our  purpose  the  "  status  "  of  an  individual 
may  be  defined  as  the  sum  of  his  rights,  duties,  capacities 
and  incapacities. 

The  question  will  thus  assume  this  form  :  What  is  the 
true  principle  of  International  Law  with  regard  to  personal 
status  ?  Have  statutes  which  affect  it  an  extra-territorial 
or  only  a  territorial  force  ?      Is  it   governed  by  the  lex 


AS  APPLIED   TO  CONTRACT.  385 

domicilii  or  the  lex  loci  ?  Now  so  far  the  path  is  easy ;  all 
writers  on  Jurisprudence  and  International  Law,  with  the 
exception  of  Gail  and  the  younger  Voet,  are  agreed  that  a 
man's  status  follows  him  everywhere.  "  Les  lois  per- 
sonnelles,"  says  Fcelix,  who  adopts  the  now  untenable 
distinction  between  real  statutes  and  personal  statutes; 
'  "  suivent  la  personne  partout  oii  elle  se  trouve."  Savigny 
lays  down  the  same  rule  in  more  accurate  terms  :  "  Every- 
one is  to  be  judged  as  to  his  personal  status  by  the  law  of 
his  domicile."  In  the  leading  cases  of  Fenton  v.  Livingstone 
and  Birtwhistle  v.  Wardell,  we  find  the  same  principle 
approved  of  and  by  some  of  the  judges  enumerated  in 
the  expressive  formula  :  **  Qualitas  personam,  sicut  umbra, 
sequitur." 

And  for  the  latest  exposition  of  the  English  law  on  the 

subject  we  may  refer  again  to  Lord  Justice  Brett  in  Nibqyet 

v.  Niboyet,  where  he  says :  "  The  limitations,  or  conditions,  or 

effects  of  status  are  different  in  different  countries.   As  status 

is  imposed  by  law,  the  only  law  which  can  impose  or  deprive 

such  a  status  so  as  to  bind  an  individual,  is  the  law  to 

which  such  individual  is  subject."    And  further  on,  "  Laws 

which  alter  the  personal  relations  of  individuals  to  each 

other,  or  their  relation  to  the  community,  can  only  bind 

the    natural-bom    subjects  of  the   enacting    country,   or 

foreigners  who  have  become  domiciled  in  it ;  but  they  may, 

consistently  with  principles  and  with  the  universal  consent 

of  nations,  bind  both  of  these."     The  learned  judge  then 

proceeds  to  test  the  correctness  of  the  principle  by  putting 

the  argument  in  the  following  shape  :  A  man's  right  to  his 

status,  is  a  right  in  rem,  that  is  to  say,  a  right  which  is 

available  against  the  whole  world.     Now,  one  of  the  first 

principles  of  International  Law  is  that  a  judgment  in  rem  is 

treated  as  binding  and  valid  by  the  Courts  of  all  countries. 

Therefore,  a  judgment  determining  what  the  status  of  an 

individual  is,  being  a  judgment  in  rem,  ought  to  be  treated 

as  binding  and  valid  everywhere.     But  if  the  Courts  of  any 
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country  should  assume  by  a  decree  to  alter  the  status  of  a 
foreigner  not  domiciled,  the  decree  would  not  be  recognised 
as  binding  by  the  Courts  of  any  country.  The  logical  con- 
clusion is,  that  the  only  law  which  can  alter,  and  therefore 
decide  status,  is  the  law  of  domicile. 

We  find  then  that  there  is  an  almost  unanimous  con- 
sensus of  opinion  in  favour  of  the  principle  that  status  must 
in  general  be  decided  by  the  law  of  domicil.  It  is  only 
when  we  come  to  apply  this  principle  to  the  question  of 
capacity  to  contract,  that  we  meet  with  contradiction  and 
discord.  The  question,  however,  is  a  most  important  one, 
especially  in  these  times,  when  the  law  of  contract  is 
every  day  assuming  larger  dimensions,  and  the  law  of 
status  is  becoming  more  and  more  confined.  I  have  said 
that  status  must  in  general  be  decided  by  the  law  of  domicile. 
It  will  perhaps  be  as  well,  before  going  any  further,  to  say  some- 
thing about  the  exceptions  to  the  general  rule.  Savigny 
classifies  them  under  two  heads :  (i.)  Laws  relating  to 
personal  status,  which  by  their  anomalous  nature  lie  beyond 
the  limits  of  community  of  law  subsisting  between  indepen- 
dent States,  are  not  regarded  by  foreign  Courts — statutes 
which  recognise  polygamy,  heresy,  religious  disabilities, 
civil  death,  or  slavery,  are  given  as  instances.  (2.)  Other 
cases  form  an  exception,  on  the  ground  that  the  questions 
involved  in  them  do  not  refer  at  all  to  the  capacity  to  have 
rights  or  the  capacity  to  act — the  instances  given  are  cases 
of  privilege. 

But,  as  Savigny  himself  seems  to  imply,  and  as  it  has 
been  pointed  out  by  Austin,  privileges  do  not  belong  to  the 
law  of  status  at  all ;  they  distinguish  persons,  considered 
singly,  as  opposed  to  status  which  distinguishes  persons  as 
members  of  a  class.  We  may,  therefore,  dismiss  privileges 
from  our  consideration  as  being  mere  anomalies,  which 
cannot  be  recognised  by  International  Law.  The  first  and 
only  real  class  of  exceptions  is  more  important,  as  an 
objection  has    been    made    to    Savigny's  theoxy,    on  the 
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ground  that  the  number  of  exceptions  which  he  allows 
to  the  general  principle,  virtually  makes  it  of  no  effect. 
A  little  consideration  of  the  true  nature  and  province 
of  private  International  Law,  will  show  us  that  the 
exceptions  are  perfectly  logical,  and  will  perhaps  furnish 
us  with  a  clue  which  may  be  useful,  when  we  come 
to  consider  the  far  more  difficult  question  of  capacity 
to  contract.  Private  International  Law,  or  Comity,  is 
a  collection  of  positive  rules,  which  civilised  nations  have 
tacitly  agreed  shall  be  binding  upon  them  in  deciding  upon 
the  rights  and  duties  of  foreigners  who  come  under  the 
jurisdiction  of  their  law  courts.  It  is  solely  a  matter  of 
agreement;  there  is,  therefore,  nothing  to  prevent  any 
nation  from  refusing  to  be  bound  by  any  of  the  rules 
agreed  upon  by  other  nations,  or  from  making  any  arbitrary 
statutes  with  regard  to  its  treatment  of  foreigners.  A 
nation,  however,  which  follows  this  course  will  probably  be 
considered  as  somewhat  deficient  in  enlightment  and  libe- 
rality, though  not  as  being  beyond  the  pale  of  civilization. 
Private  International  Law  is,  therefore,  different  from  Public 
International  Law,  which,  though  sometimes  modified  by 
treaties,  is  not  a  matter  of  agreement,  but  a  matter  of 
right.  It  is  founded  on  the  positive  morality  common  to 
all  civilized  nations,  and  is  a  branch  of  what  modem  writers 
on  Jurisprudence  call  Natural  Law,  meaning  thereby  all  law 
and  all  morality  which  is  common  to  all  known  societies, 
whether  political  or  natural,  and  which  is,  therefore, 
supposed  to  be  universal  or  general.  A  far  better  name  for 
it  is  the  Divine  Law,  or  the  Law  of  God.  Grotius,  indeed, 
and  to  a  still  greater  extent,  Puffendorf  and  his  other 
followers,  made  the  whole  system  of  Public  International 
Law  depend  upon  this  supposed  Law  of  Nature,  but  the 
error  of  this  theory  has  been  so  clearly  pointed  out  by 
Austin  and  Sir  H.  Maine,  that  we  shall  probably  hear 
less  of  it  in  the  future.  Public  International  Law,  says 
Austin,  is  a  branch   of  positive  morality,  and  should  be 
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more  correctly  termed  "  Positive  International  Morality," 
By  most  Roman  jurists  it  is  called  ^'  Jus  feciale^''  or  the  Law 
of  Diplomacy  ;  by  Grotius  and  other  modems,  "  Jus  belli" 
Private  International  Law  has  quite  a  different  origin. 
The  first  germ  of  it  is  to  be  found  in  the  *^  jus  gentium'*  of  the 
old  Roman  law — not  *^jus  gentium**  in  the  meaning,  which  it 
afterwards  acquired,  of  ^*jus  naturale,**  but  that  law  common 
to  all  the  positive  systems  known  to  the  Romans,  which 
first  the  Recuperatores  and  then  the  Prcetor  peregrinus  applied 
to  the  decisions  of  cases  involving  the  rights  of  persons  who 
were  not  Roman  citizens.  It  is  certainly  true,  as  stated  by 
Mr.  Foote,  that  Private  International  Law,  in  its  modem 
sense,  was  unknown  to  the  Romans.  And,  indeed,  so  long 
as  the  universal  suzerainty  of  an  Imperial  head  was  admitted 
in  theory,  so  long  as  the  idea  of  a  Holy  Roman  Empire,  to 
which  the  whole  civilized  world  owed  allegiance,  found  a 
place  in  the  writings  of  jurists,  it  was  impossible  for  Inter- 
national Law  of  any  sort  to  exist.  It  was  not  till  territorial 
sovereignty  was  fully  recognised  that  the  labours  of  Grcftius 
became  possible.*  But  still,  I  think,  it  must  be  admitted 
that  the  conflict  between  the  laws  of  different  nations  bears 
a  strong  resemblance  to  the  conflict  between  the  laws  of 
different  tribes  or  classes  of  a  nation,  and  that  the  modem 
idea  of  the  conflict  of  laws  may  be  traced  up  to  the  old 
Roman  one,  although  the  remedy  applied  to  reduce  this 
conflict  to  harmony  may  have  been  a  different  one.  More- 
over, if  we  pursue  the  historical  inquiry,  we  shall  find  a 
similar  conflict  of  laws  prevailing  between  the  different 
tribes  which  composed  the  various  Gothic,  Frank,  and 
Lombard  kingdoms,  which  were  founded  upon  the  ruins  of 
Rome.  And  in  France  a  conflict  of  laws  must  constantly 
have  been  taking  place,  owing  to  the  division  into  the  Pays  de 
Droit  Ecrit  and  the  Pays  de  Droit  Coutumier.  If,  then,  we 
consider  that  French  jurists — such  as  Dumoulin,  the  great 

•  See  "  Maine's  Ancient  Law,"  ch.  iv. 
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authority  on  the  old  Droit  Coutumier — constantly  appealed 
to  the  natural  law  as  the  highest  source  of  law,  as  the 
remedy  for  all  conflicting  rules,  and  if  we  compare  this 
with  the  practice,  which  grew  up  among  the  Praetors,  of 
taking  the  same  natural  law  for  their  guiding  principle  in 
the  decision  of  cases  which  involved  the  rights  of  aliens,  we 
seem  to  get  some  sort  of  precedent  for  our  guide  in  the  present 
inquiry.  The  rules  of  Private  International  Law  can  only 
be  made  by  tacit  agreement,  but  the  principles  which  should 
guide  nations  in  making  these  rules  must  be  founded  on  posi- 
tive morality,  which,  as  we  saw,  ought  to  take  the  place  of  this 
supposed  Natural  Law.  We  thus  get  a  bond  of  union  between 
Public  and  Private  International  Law,  namely,  that  they  are 
both  founded  on  positive  morality.  Savigny's  exceptions 
are,  therefore,  perfectly  logical ;  for  a  code  of  rules  which 
professes  to  be  guided  by  the  positive  morality  common  to 
the  nations  conforming  to  that  code,  cannot  be  expected 
to  take  notice  of  statutes  which  lie  outside  that  common 
morality.  Savigny's  exception  might,  I  think,  be  put  with 
advantage  in  the  following  form :  that  no  nation  will  recognise 
a  law  which  is  contrary  to  its  own  system  of  positive  morality. 
This  will  include  every  case,  and  will  also  include  the  two 
exceptions  mentioned  by  Savigny  in  another  place,  viz., 
(i.)  Laws  of  a  strictly  positive  imperative  nature  (Gesetze 
von  streng  positiver,  zwingender  Natur.)  (2.)  Legal  insti- 
tutions of  a  foreign  State,  the  existence  of  which  is  not 
recognised  at  all  by  ours.  The  difference  between  an  insti- 
tution or  statute  which  is  contrary  to  the  positive  morality 
of  a  nation,  and  an  institution  or  statute  which  is  merely 
contrary  to  its  positive  law,  will  be  seen  by  one  or  two 
instances.  Polygamy  is  clearly  contrary  to  our  system  of 
morality ;  it  would  be  impossible  for  a  member  of  Parlia- 
ment to  bring  in  a  Bill  to  introduce  polygamy,  no  discussion 
on  such  a  subject  could  be  permitted.  On  the  other  hand, 
marriage  with  a  deceased  wife's  sister  is  certainly  contrary 
to  our  positive  law,  but  it  is  not  contrary  to  our  morality. 
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We  do  not  consider  it  immoral,  but  only  inexpedient,  and 
therefore  the  subject  is  perpetually  being  discussed  in  both 
Houses  of  the  Legislature.  With  regard  also  to  the  rights 
of  married  women,  we  take  what  may  be  called  a  neutral 
ground.  In  our  country  married  women  labour  under  con- 
siderable disabilities,  but  we  should  certainly  recognise  the 
law  of  a  foreign  country  which  put  married  women  upon 
perfect  equality  with  men,  though  it  is  quite  conceivable 
that  there  might  exist  some  small  republic  in  which  any 
incapacity  attached  to  a  married  woman  was  considered 
absolutely  immoral,  and  therefore  not  recognised  in  its  law 
courts. 

I  now  come  to  the  consideration  of  the  different  theories 
on  the  question  of  personal  capacity  to  contract.  There 
are  three  theories,  of  which,  however,  only  two  deserve  the 
name  of  a  theory,  and  only  two  have  met  with  any  favour 
in  practice.  The  first  theory  is,  that  the  capacity  to 
contract  must,  with  the  exceptions  before  mentioned,  b^ 
decided  by  the  law  of  domicile,  the  second  that  it  must 
be  decided  by  the  **  lex  loci  contractus^'*  and  the  third  that 
the  abstract  "status**  must  be  judged  according  to  the 
law  of  domicil,  but  the  capacity  arising  from  the  status 
by  the  "  lex  loci.'*  The  first  is  held  by  a  great  majority  of 
Continental  jurists,  and  is  adopted  in  nearly  all  Continental 
codes.  It  may,  therefore,  be  called  the  Continental  theory. 
The  second,  which  has,  in  fact,  never  been  seriously 
propounded  as  a  theory,  but  is  the  result  of  a  sort  of 
conflict  between  principle  and  convenience,  in  which  con- 
venience has  gained  the  upper  hand,  has  found  its  chief 
advocates  in  America,  and  is  stated  by  Story,  Westlake, 
and  Phillimore  to  be  the  one  recognised  in  the  English 
Courts,  though  they  confess  there  is  very  little  authority  on 
the  subject.  The  third  theory  was  first  propounded  by 
Hertius,  in  1688,  and  was  adopted  by  Meier  who 
wrote  in  1810,  and  Mittermaier,  and  lastly  by  Wachter 
in    four    articles    published    in    1841    and    1842    in    the 


/ 


( 


AS  APPLIED  TO  CONTRACT.  SQI 

"Archivfilr  Civilistische  Praxis."  It  may  be  stated  more 
faUy  as  follows :  The  abstract  legal  qualities  of  a 
person  (die  rechtlichen  Eigenschaften  einer  Person  an 
sich)  must  be  judged  according  to  the  law  of  domicil,  but 
the  rights  and  incapacities  (Beschrankungen)  which  spring 
from  the  status  by  some  other  law.  As  to  what  that  other 
law  is,  there  is  some  difference  of  opinion  among  the 
upholders  of  this  theory.  At  first  sight  there  is  a  specious 
look  about  it,  which  tempts  one  to  think  that  this  is 
the  true  one,  but  like  all  half  measures  it  has  never  met 
with  any  favour,  and  the  simple  objection  to  it  stated  by 
Savigny  is  convincing.  The  gist  of  his  objection  is  that 
a  status  is  merely  a  name  for  the  set  of  rights  and  capacities 
which  form  it,  and  that  it  can  have  no  abstract  existence 
apart  from  its  component  parts.  To  give  an  instance  :  If  the 
rights  of  a  domiciled  Prussian,  aged  twenty-four,  and  there- 
fore a  minor  by  the  law  of  domicil,  had  to  be  decided  upon 
in  our  law  courts,  the  advocate  of  Wachter's  theory  would 
say,  "  We  will  recognise  your  minority,  but  your  rights  and 
capacities  as  a  minor  must  be  governed  by  our  law  with 
regard  to  minors."  But  Savigny  points  out  that  the  term 
"  minor "  is  merely  a  term  which  has  accidentally  been 
attached  to  a  certain  set  of  rights  and  capacities,  and  that 
to  be  consistent  with  the  theory,  other  sets  of  rights  and 
capacities,  such  as  those  of  a  French  minor  at  sixteen, 
which  have  no  specific  name  attached  to  them,  should  be 
judged,  as  regards  their  abstract  qualities,  by  the  law  of 
domicile,  but  this  is  impossible,  since  the  status  has  no 
specific  name,  and  there  is  no  status  corresponding  to  it  in 
other  countries. 

I  may,  therefore,  leave  the  intermediate  theory,  and 
proceed  to  consider  the  conflicting  claims  of  the  Continental 
and  the  American  views.  The  earliest  exponents  of  the 
Continental  theory  seem  to  be  Argentraeus  and  Rodenburg, 
who  wrote  in  the  middle  of  the  seventeenth  century.  They 
were  followed  by  Huberus  and  by  BouUenois,  who  published 
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a  French  translation  of  Rodenburg,  with  considerable  addi- 
tions, in  1776.  Foelix  held  the  same  doctrines,  except  that 
he  substituted  the  law  of  origin  for  the  law  of  domicile ; 
his  editor,  Demangeat,  however,  expressly  limits  the  doctrine 
to  domicile.  Pardessus  also  takes  this  view,  and,  as  I 
said  before,  the  great  majority  of  Continental  codes  are  in 
favour  of  it.  The  French  code  merely  says,  with  its  grand 
Napoleonic  air :  "  Les  lois  concemant  r6tat  et  la  capacity 
des  personnes  r^gissent  les  Fran9ais  m^me  r^sidant  en  pays 
stranger,"  but  the  uniform  decisions  of  the  Courts  show  that 
the  same  right  is  allowed  to  the  foreigner  in  France,  which 
is  claimed  for  the  Frenchman  in  other  countries.  The 
Austrian  civil  code  has  two  regulations  on  this  subject, 
which  provide  that  the  personal  capacity  of  the  Austrian 
subject  shall  be  governed  by  the  law  of  his  domicile  as  to 
transactions  in  another  country,  and  that  the  personal 
capacity  of  foreigners  shall  ordinarily  be  determined  by  the 
laws  of  the  place  to  which  the  foreigner  is  subject  by  virtue 
of  his  domicile.  Belgium,  Italy,  and  some  of  the  Swiss 
cantons  take  the  same  line.  In  the  Prussian  code  we  find 
^'  The  personal  qualities  and  capacities  of  a  man  are  judged 
by  the  positive  laws  of  the  jurisdiction  under  which  he  is 
properly  domiciled;"  and  "  Subjects  of  foreign  states,  who 
live  or  carry  on  business  in  these  lands  must  be  judged 
according  to  the  preceding  rule.*'  But  the  Prussian  code 
has  also  the  following  provision :  "A  foreigner  who  enters 
into  contracts  in  these  lands  concerning  things  therein 
situated,  is  judged  in  respect  of  his  capacity  to  act  according 
to  those  laws  by  which  the  transaction  may  best  subsist." 
This  rule,  Savigny  informs  us,  is  a  purely  positive  one,  laid 
down  with  the  view  of  protecting  subjects  against  the  con- 
sequences of  an  innocent  error,  perhaps  even  of  the  dis- 
honesty of  their  adversary.  The  most  philosophic  and 
consistent  exposition  of  the  Continental  theory  is  to  be 
found  in  the  last  volume  of  Savigny's  great  work,  which  was 
published  in  the  year  1848.    As  I  have  mentioned  before, 
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he  rejects  Wachter's  division  of  status,  and  with  the 
exceptions  discussed  above,  adopts  the  law  of  domicile  as 
the  only  true  criterion  of  personal  capacity.  It  is  objected 
by  Wharton  that  the  exceptions  he  allows  reduce  his  theory 
to  little  more  than  a  declaration  that  no  law  obtains  within 
a  country  except  that  which  that  country  itself  contains. 
But  I  cannot  agree  with  this  objection,  for  the  reasons  I 
have  given  ;  the  exceptions  seem  to  me  to  come  under  one 
simple  head  and  to  be  perfectly  consistent  with  the  true 
spirit  of  Private  International  Law. 

The  most  recent  supporter  of  the  Continental  theory  is 
Dr.  Bar,  an  Assessor  of  the  Royal  Court  at  Hanover,  in  his 
"  Internationale  Privat-und  Strafrecht,"  published  in 
1862.*  He,  however,  is  of  opinion  that  when  a  person  is  of 
full  age  by  the  **  lex  loci  actus,"  a  bond  fide  transaction  with 
him  should  be  sustained.  This  seems  to  be  an  important 
exception,  and  to  be  identical  with  the  provision  in  the 
Prussian  code.  I  shall  endeavour  to  show  hereafter  that 
both  are  perfectly  consistent  with  the  domicile  theory,  and 
that  they  by  no  means  amount,  as  some  writers  have 
supposed,  to  an  adoption  of  the  opposite  theory. 

Mr.  Patrick  Fraser  in  his  "  Parent  and  Child,"  apparently 
following  Bar,  also  makes  fraud  an  element  to  be  taken 
into  account.  He  gives  his  adhesion  to  the  Continental 
view,  and  says  that  though  there  is  a  dictum  of  Lord 
Meadowbank  in  favour  of  the  "  lex  loci  contractus^**  the 
Scotch  law  is  now  tending  the  other  way. 

The  other  writers  who  take  this  side  are  Phillimore, 
Westlake,  and  Livermore,  who,  in  an  instalment  of  a  work 
on  Private  International  Law,  which  he  did  not  live  to 
complete,  criticises  the  judgment  of  the  Louisiana  Court  in 
Saul  V.  His  Creditors  in  most  severe  terms. 

I  now  come  to  the  American  theory,  that  personal 
capacity  to  contract  must  be  decided  by  the  "  Ux  loci  con- 

*  I  have  not  seen  Dr.  Bar's  book     Wharton  and  Fraser  speak  of  it  in 
tenns  of  the  highest  praise. 
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tractHs.'^  In  the  first  place,  there  is  a  little  difficulty  as  to 
what  is  meant  by  the  "  locus  contract4s"  If  it  is  taken  in 
the  old  sense  of  the  term,  viz.,  **  locus  celebrationis,*'  the 
place  where  the  contract  is  made,  the  theory  must  be 
limited  to  contracts  which  concern  things  situated  in  the 
country  where  the  contract  is  made.  It  is  in  this  sense 
that  Mr.  Foote  understands  it,  but  he  does  not  make  the 
necessary  limitation.  Does  he  seriously  contend  that  an 
English  Court  of  Law  would  declare  that  a  contract  entered 
into  in  this  country  between  an  Englishman  and  a  foreigner, 
concerning  something  situated  in  the  foreigner's  country, 
was  valid,  if  there  the  contract  would  be  declared  null  and 
void,  and  consequently  it  could  not  be  enforced  ?  But  now 
that  Savigny  has  so  clearly  pointed  out  that  the  true  seat 
of  a  contract,  in  all  cases  in  which  a  place  of  fulfilment  is 
fixed,  is  the  place  of  fulfilment,  it  seems  better  to  take  the 
** locus  contractus"  in  this,  its  proper  sense  of  "focws 
solutionis" 

The  American  theory  seems  first  to  have  taken  shape  in 
the  celebrated  case,  to  which  I  have  already  alluded,  of 
Saul  V.  His  Creditors,  in  which  it  was  gravely  stated  by  the 
Supreme  Court  of  Louisiana  that  they  would  recognise  the 
personal  disability  of  a  foreigner  in  a  case  of  minority,  when 
it  was  contrary  to  their  own  law  on  the  subject,  if  such 
recognition  helped  to*  sustain  a  contract  with  an  American 
citizen ;  but  if  it  had  the  opposite  effect,  they  would  refuse 
to  recognise  it.  Phillimore  justly  characterises  this  con- 
clusion as  monstrous,  Livermore  criticises  it  most  severely, 
and  even  Story  says  that  it  seems  to  stand  upon  mere 
arbitrary  legislation.  In  an  earlier  case  in  the  same  Court 
it  was  stated  that,  according  to  the  law  of  nations,  "  per- 
sonal incapacities,  communicated  by  the  laws  of  any  parti- 
cular place,  accompany  the  person  wherever  he  goes.  Thus 
he,  who  is  excused  fi"om  the  consequences  of  contracts  for 
want  of  age  in  his  own  country,  cannot  make  binding 
contracts  in  another."     But  this  is  at  variance  with  later 


AS  APPLIED  TO  CONTRACT.  395 

decisions  on  the  point ;  and  ever  since  the  case  of  Saul  and 
His  Creditors  the  doctrine  there  enunciated  may  be  taken  as 
the  law  of  America. 

Among  the  Continental  codes  we  find  that  the  code  of 
Baden,  while  adopting  the  rule  of  the  French  code,  makes 
an  exception  as  to  all  questions  relating  to  contract ;  that 
the  Dutch  code  provides  that  the  Dutch  laws  relating  to 
the  status  shall  bind  the  Dutchman  in  every  other  country, 
but  that  the  foreigner,  resident  in  Holland,  shall  be  subject 
to  the  Dutch  law  only,  and  not  to  the  law  of  his  domicile. 
The  Russian  code  has  similar  provisions,  as  had  apparently 
the  code  of  the  Two  Sicilies ;  but  it  is  needless  to  point 
out  that  such  rules  have  nothing  to  do  with  any  principle 
of  comity,  and  are  almost  tantamount  to  a  repudiation  of 
the  whole  system  of  Private  International  Law  by  the 
country  enacting  them. 

If  we  turn  to  the  text  books,  we  find  that  the  chief 
supporters  of  the  American  theory  are  Burge  and  Story, 
but  we  shall  see  that  Story's  support  is  somewhat  weak  and 
wavering.  Burge  relies  on  the  Louisiana  cases,  quotes 
Grotius  and  Lord  Stowell  to  the  effect  that  a  man  who 
contracts  in  a  foreign  country  is  bound  to  know  the  law  of 
country,  says  that  the  decisions  in  the  Courts  of  England, 
Scotland,  and  the  United  States  adopt  this  lex  loci  con- 
tractus, and  sums  up  with  an  appeal  to  the  argument  of 
convenience.  "  This  doctrine,"  he  says,  "  promotes,  whilst 
that  to  which  it  is  opposed  is  inconsistent  with  those  prin- 
ciples of  mutual  convenience  which  induce  the  recognition 
of  foreign  laws.  The  obstacles  to  commercial  intercourse 
betweeen  the  subjects  of  foreign  States  would  be  almost 
insurmountable  if  a  party  must  pause  to  ascertain,  not  by 
the  means  within  his  reach,  but  by  recourse  to  the  law  of 
the  domicile  of  the  person  with  whom  he  was  dealing, 
whether  the  latter  has  attained  the  age  of  majority,  and 
consequently  whether  he  is  competent  to  enter  into  a  valid 
and    binding  contract."      To  this  part  of   Mr.   Burge's 
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argument  I  would  reply,  that  it  is  just  as  easy  to  ask  a 
foreigner,  with  whom  you  are  going  to  contract,  whether 
he  is  "  sui  juris  "  by  the  law  of  his  domicile,  as  it  is  to 
ask  him  his  age,  and  that,  in  both  cases,  it  is  equally 
difficult  to  ascertain  the  correctness  of  his  answer,  for  it 
cannot  be  predicted  that  he  is  more  likely  to  have  in  his 
pocket  his  baptismal  certificate  than  a  copy  of  the  code  of 
the  land  in  which  he  is  domiciled.  With  regard  to  the 
quotation  from  Grotius,  which  is  that  "  if  a  stranger  makes 
an  agreement  with  a  citizen,  he  is  bound  by  the  same  laws; 
because  he  who  makes  a  contract  in  any  place  is  under  the 
laws  of  the  place  as  a  temporary  subject,"  I  would  remark 
that  Grotius  himself  points  out  that  the  promises  of  minors 
have  nothing  to  do  with  the  "  law  of  nature  and  nations," 
thereby  implying  that  they  have  nothing  to  do  with  his 
subject.  In  fact  Grotius  wrote  while  the  whole  system  of 
comity  was  yet  in  its  infancy,  and  he  naturally  does  not 
take  into  consideration  a  system  which  is  founded  on  the 
assumption  that  not  only  the  law  and  morality  common  to 
all  nations  should  be  recognised  in  Courts  of  any  nation, 
but  also  the  positive  laws  of  each  nation  provided  they  do 
not  come  into  conflict  with  the  ^'jus  natura  et  gentium," 

When  I  turn  to  Story  I  find  that  in  the  main  he  is  agreed 
with  Burge  that  the  lex  loci  contractus  is  adopted  in  questions 
of  capacity  in  England  and  the  United  States.  But  his 
own  opinion  on  the  subject  is  by  no  means  clearly  stated. 
As  I  said  above,  he  thinks  the  case  of  Saul  and  His  Creii^ 
stands  upon  arbitrary  legislation,  and  in  one  place  he  says 
that  a  nation  should  adopt  some  definite  rule  on  the  subject. 
He  apparently  however  cannot  make  up  his  mind  ^hich 
rule  it  should  be,  and  perhaps  the  following  words  msiy  be 
taken  to  be  his  real  .view  of  the  matter :  "  The  truth  seems 
to  be  that  there  are,  properly  speaking,  no  universal  xu'^^ 
by  which  nations  are,  or  ought  to  be,  morally  or  politically 
bound  to  each  other  on  this  subject.  Each  nation  m^y 
well    adopt    for  itself  such  modifications  of  the  gen^^ 
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doctrine  as  seem  most  convenient,  and  most  in  harmony 
with  its  own  institutions,  and  interests,  and  policy."  This 
seems  tantamount  to  a  confession  that  the  learned  judge 
is  utterly  puzzled,  and  in  fact  it  is  properly  pointed  out  by 
Wharton,  in  his  **  Conflict  of  Laws,"  that  Story  laboured 
under  the  disadvantage  of  writing  without  the  information 
of  the  views  of  Wachter,  Savigny,  or  Foelix. 

The  authorities  on  the  subject  are  very  well  stated  by 
Wharton,  but  with  his  own  theories  I  cannot  agree.  He 
adopts  a  solution  of  the  difficulty  based  on  the  position  that 
statutes  which  destroy  capacity  are  disfavoured  inter- 
nationally, while  those  which  protect  capacity  are  favoured. 
Among  the  statutes  which  destroy  capacity  he  puts  those 
which  establish  slavery  or  civil  death,  and  those  which 
impose  disabilities  upon  persons  of  full  age,  while  as  instances 
of  the  other  class,  he  mentions  those  which  restrain  infants 
and  married  women.  He  then  discusses  in  detail  all  the 
different  kinds  of  incapacity,  and  when  he  comes  to  infancy, 
lays  down  the  following  rule:  "In  respect  to  infancy  by 
the  natural  law  the  question  does  not  admit  of  doubt  (i.e., 
that  the  lex  domicilii  must  decide).  But  it  is  different  when 
infancy  approaches  that  period  as  to  which  particular 
countries,  following  climate  or  tradition,  have  attached 
various  bounds."  His  theory,  therefore,  with  regard  to 
infancy  seems  to  be  this  :  Up  to  the  age,  which  by  the  law 
of  nature  is  full  age,  personal  incapacity  must  be  judged  by 
the  law  of  domicile,  because  it  imposes  this  incapacity  in 
order  to  protect  capacity.  On  the  other  hand,  in  questions 
concerning  persons  who  have  passed  this  natural  majority, 
the  law  of  domicile  must  be  rejected,  because  it  imposes 
incapacity  for  the  purpose  of  destroying  capacity.  This 
sounds  very  like  nonsense,  but,  as  far  as  I  can  make  out, 
it  is  what  Wharton  contends  for  as  the  true  solution  of  the 
difficulty.  The  notion  of  an  imaginary  age,  which  the 
natural  law  has  settled  to  be  the  age  of  majority,  is  ridi- 
culous.    Natural  law,  meaning  the  law  of  God,  has  nothing 
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to  do  with  the  question ;  and  if  by  natural  law  Wharton 
means  the  positive  morality  common  to  all  nations,  we  get 
no  further  than  this,  that  by  this  law  persons  of  twelve  are 
minors,  and  persons  of  thirty  are  majors.  The  imaginary 
border  line  is,  therefore,  rather  a  wide  one.  I  would  also 
point  out  that  statutes  in  restraint  of  minors  and  married 
women  destroy  capacity  just  as  much  as  any  other  statutes 
which  impose  disability.  The  difference  between  the  two 
classes  is,  that  the  one  especially  aims  at  destroying  the 
capacity  for  incurring  duties,  while  the  object  of  the  other  is 
to  destroy  the  capacity  for  taking  rights. 

I  am  now  brought  to  a  consideration  of  what  the  English 
law  on  the  subject  is.  Mr.  Foote  states  it  in  the  following 
form  :  "  When  the  lex  loci  of  an  act  or  of  a  contract  com- 
petes with  the  lex  domicilii  of  the  person  with  regard  to  his 
capacity,  the  former  prevails."  Story  and  Westlake  both 
say  that,  according  to  English  law,  the  lex  loci  contractus 
must  decide  questions  of  personal  capacity,  but  Westlake 
admits  that  the  array  of  authority  on  the  subject  is  very 
weak,  and  that  the  argument  derived  from  questions  of 
capacity  to  marry  has  been  much  shaken  by  the  decision  in 
Brook  V.  Brook.  Phillimore's  remarks  are  still  stronger. 
He  says :  "  The  state  of  jurisprudence  presented  by  the 
practice  of  the  English  and  American  tribunals  upon  the  ques- 
tion of  the  personal  status  of  foreigners  will  be  found  veiy 
unsatisfactory,  whether  it  be  considered  with  reference  to 
comity,  as  being  at  variance  with  the  law  of  the  rest  of 
the  Christian  world,  or  with  reference  to  its  own  domestic 
jurisprudence,  being  marked  by  painful  and  clumsy  incon- 
sistencies." Mr.  Eraser,  who  seems  to  have  forgotten  what  he 
had  previously  written  in  his  "  Parent  and  Child,"  criticises 
Lord  Justice  Cotton's  dictum  to  the  effect  that  the  learned 
judge  was  not  aware  that  the  old  doctrine  (i.e,f  that  the  lex 
domicilii  must  decide)  was  abandoned  as  an  impracticable 
one,  and  that  his  decision  ignores  the  judgments  which 
sustained  the  marriages  of  English  minors  in  Scotland,  and 


AS   APPLIED   TO   CONTRACT.  399 

is  in  direct  contradiction  with  the  judgment  of  Sir  Cress- 
well  Cresswell  in  Simonin  v.  Maillac.  Mr.  Foote  likewise 
protests  that  "  If  it  is  *  a  well-recognised  principle  of  law  ' 
that  the  law  of  domicile  is  to  exclude  the  law  of  the  place 
of  contract,  it  has  become  so  since  Story  wrote  and  since 
Lord  Eldon  sat  at  Nisi  Prius." 

Mr.  Foote  here  alludes  to  the  case  of  Male  v.  Roberts,* 
which  is,  perhaps,  not  so  celebrated  as  it  deserved  to 
be,  for  it  is  upon  this  solitary  case  that  American  writers 
have  been  kind  enough  to  build  up  for  us  a  theory  which 
English  writers,  though  not  without  some  murmuring, 
have  been  weak  enough  to  accept  as  a  true  enunciation  of 
English  law.  And  so  when  a  judge  speaking  in  the  name 
of  the  Court  of  Appeal,  states  what  the  real  law  is,  there  is 
an  immediate  outcry  that  he  is  unsettling  the  law.  It 
seems  to  me  that  if  the  statement  in  question  had  been  a 
decision  on  the  express  point,  and  not  a  mere  dictum ,  which 
(though  Mr.  Foote  seems  to  forget  this)  cannot  alter  the 
law  one  hair's  breadth,  it  would  rather  have  been  entitled 
to  the  merit  of  settling  the  law. 

But  to  consider  the  case  of  Male  v.  Roberts.  It  is  a  very 
simple  one.  The  defendant  was  a  performer  in  a  circus  at 
Edinburgh  ;  he  became  indebted  for  liquors  of  different  sorts, 
and  was  arrested  ;  the  plaintiff  paid  the  money  for  him,  and 
the  defendant  refused  to  repay  him.  The  action  was 
brought  to  recover  the  money,  and  the  defendant  pleaded 
that  he  was  an  infant  when  the  money  was  advanced  to 
him.  Lord  Eldon  said  that  the  law  of  the  country  where 
the  contract  arose  must  govern  the  contract,  and  that  con- 
sequently the  defendant  must  show  that  infancy  was  a 
good  defence  by  the  law  of  Scotland.  The  plaintiff  failed 
in  proving  his  case,  and  was  non-suited. 

Where  is  the  principle  laid  down  here,  that  the  question 
of  personal  capacity  must  be  decided  by  the  lex  loci  con- 
tractus ?    There  is  not  one  word  in  it  about  capacity.    The 

*  Rep.  3  Espinasse's  Reports,  p.  163. 
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case  is  not  well  reported,  for  it  is  not  clear  what  it  was 
that  the  plaintiff  failed  to  prove,  the  facts  or  the  Scotch 
law.  Again,  the  counsel  for  the  defendant  stated,  as  if  it 
were  settled  law,  that  the  contract  was  not  for  necessaries, 
and  was  not  binding  by  English  law,  but  in  a  case  before 
Lord  Alvanley,  a  year  or  two  later,  the  learned  judge  dis- 
tinctly ruled,  that  money  paid  for  an  infant  to  stay  execu- 
tion could  be  recovered.  But  taking  the  case  as  it  stands, 
as  a  decision  that  the  validity  of  a  contract  must  be  judged 
by  the  lex  loci  contracHk^  is  not  this  quite  distinct  from  the 
proposition  that  the  capacity  to  contract  must  be  decided 
by  the  same  law  ?  The  validity  of  a  contract  certainly 
depends  upon  capacity,  amongst  other  things.  "  Four  con- 
ditions,** says  the  French  code,  **  are  essential  to  the  validity 
of  a  contract :  (i.)  consent ;  (2.)  capacity  to  contract ; 
(3.)  a  certain  object ;  (4.)  a  lawful  cause  or  consideration.'* 
And  further  on  we  find  that  the  persons  incapable  of  con- 
tracting are  minors,  **  les  interdits,"  and  in  certain  cases 
married  women.  Thus  it  follows  that  contracts  of  these 
classes  of  persons  are  invalid.  But  what  is  an  invalid  con- 
tract ?  It  is  not  a  void  contract,  that  is,  a  contract  which 
has  never  existed  at  all — a  nullity.  It  is  merely  a  voidable 
contract.  And  here,  let  me  remark,  that  many  English 
text-books  show  a  remarkable  oblivion  of  the  important 
difference  between  void  and  voidable  contracts,  and  that 
this  looseness  of  expression  has  been  the  source  of  much 
confusion.  "  A  voidable  contract,**  to  quote  Mr.  Pollock, 
*'  will  have  all  its  proper  legal  effects,  unless  it  is  disputed 
and  declared  invalid.  And  it  can  be  disputed  only  by 
certain  persons  and  under  certain  conditions.**  To  return 
to  the  French  code :  Art.  1125  says  that  minors  can 
only  dispute  their  engagements  on  the  ground  of  incapacity 
in  cases  provided  by  the  law,  and  Art.  1305  tells  us  that 
all  contracts  may  be  rescinded  in  favour  of  a  minor  on 
the  ground  of  injury  (l6sion).  On  the  other  hand,  persons, 
"  sui  jurisy^  who  contract  with  minors,  cannot  repudiate  the 
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contract  on  the  plea  of  the  minor's  incapacity.  We  thus 
arrive  at  the  following  result :  There  are  certain  classes  of 
contracts  in  the  French  law,  which  are  primd  facie  invalid, 
but  which,  as  no  one  has  a  right  of  disputing  them,  have 
exactly  the  same  effect  as  contracts  which  were  valid  from 
the  beginning. 

If  we  compare  the  English  law  on  the  subject,  we  shall 
find  a  very  similar  result.  By  our  law  a  minor  is  incapable 
of  contracting.  His  contracts  will,  however,  be  declared 
valid,  if  they  appear  to  the  Court  to  have  been  for 
necessaries,  or,  in  some  cases,  for  his  benefit  generally. 
We  too,  therefore,  have  a  class  of  contracts  which  are  primd 
facie  invalid,  but  which  the  Court  will  declare  to  be  valid. 
Moreover  there  is  a  rule  in  Equity,  that  if  a  minor  has 
obtained  a  benefit  on  the  faith  of  a  representation  that  he 
was  of  full  age,  he  is  liable  to  the  extent  of  that  benefit. 
This  is  tantamount  to  saying  that  in  such  case  if  the 
minor  has  got  his  benefit,  and  is  unable  to  restore  it,  he 
must  pay  for  it.  It  is  not  an  obligation  to  perform 
a  contract,  it  is  merely  the  application  of  a  principle  of 
common  sense  and  justice,  that  an  infant  shall  not  take 
advantage  of  his  own  fraud.  It  is  not  a  law  of  contract, 
but  a  law  of  procedure  which  th^  Courts  of  any  country 
have  the  right  to  apply  to  all  persons  who  sue  in  them. 

The  preceding  remarks  will,  I  think,  show  the  coirectness 
of  my  assertion  that  the  case  before  Lord  Eldon  had  nothing 
to  do  with  personal  capacity.  The  infant  was  equally 
incapable  of  contracting  by  the  law  of  England  and  by  the 
law  of  Scotland ;  the  only  question  was  whether  the  infant 
had  a  right  to  repudiate  the  contract,  and  that,  said  Lord 
Eldon,  must  be  decided  by  the  lex  loci  contractus.  The  only 
direct  authority  therefore  for  the  statement  that  the 
capacity  to  contract  is  in  English  law  determined  by  the 
lex  loci  turns  out  to  be  no  authority  at  all.  Mr.  Eraser 
refers  to  the  decisions  on  the  marriages  of  English  minors 
in  Scotland.     Now  no  one  contends  more  strenuously  than 
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this  learned  writer  that  marriage  is  not  a  contract  at  all. 
Therefore  it  is  hardly  consistent  of  him  to  quote  decisions 
on  the  validity  of  marriages  as  an  authority  on  the  question 
of  a  contract.  But  assuming  that  there  be  some  analogy, 
I  would  refer  Mr.  Fraser  to  Lord  Campbell's  judgment  in 
the  celebrated  case  of  Brook  v.  Brook,  where  he  says  that 
Lord  Hardwicke's  Marriage  Act  does  not  touch  the  essentials 
of  the  contract,  but  only  regulates  the  formalities.  With 
regard  to  the  case  oi  Simonin  v.  Maillac,  which  was  the  case 
of  a  marriage  between  French  minors  to  which  the  necessary 
consents  had  not  been  given,  and  which  in  Sottoniayor  v. 
De  Barros  is  explained  in  the  same  way,  namely,  that  the 
consent  must  be  considered  part  of  the  ceremony  of  the 
marriage,  I  would  venture  to  submit  that  it  might  be  put 
upon  another  ground ;  that  the  French  code,  although  it 
declares  certain  persons  incapable  of  contracting  marriage 
without  the  consent  of  their  parents  or  guardians,  says  that 
such  a  marriage  can  only  be  disputed  by  certain  persons 
and  upon  certain  conditions.  In  other  words,  it  is  a  void- 
able and  not  a  void  contract,  and  its  validity  must  depend 
upon  the  lex  loci  contraciAs.  I,  however,  entirely  agree  with 
Mr.  Fraser,  that  marriage  is  not  a  contract,  and  therefore 
that  on  the  question  .of  a  true  contract  all  arguments 
derived  from  the  laws  of  marriage  are  apt  to  mislead  us. 

On  the  whole,  then,  it  appears  that  the  proposition,  which 
so  many  writers  have  stated  to  be  English  law,  is  not 
supported  by  the  authority  either  of  judges  or  jurists. 
Perhaps  Lord  Justice  Cotton  went  a  little  too  far  in  saying 
that  the  principle  he  laid  down  was  a  well-recognised  one, 
but  if  he  had  said,  "  It  is  a  well-recognised  principle  of 
Private  International  Law,  and  there  is  no  authority  which 
prevents  our  applying  it  as  English  law,  that  the  question 
of  personal  capacity  to  enter  into  any  contract  is  to  be 
decided  by  the  law  of  domicile,"  the  statement  would  have 
been  perfectly  correct.  Of  course,  a  statement  by  the 
Court,  which  is  merely  an  enunciation  of  a  principle  of  law, 
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and  not  a  decision  on  a  question  of  fact,  does  not,  theo- 
retically, make  any  alteration  in  the  law ;  but,  if  the  words 
of  the  learned  judge  should  lead  to  a  recognition  that  our 
law  is  not  at  variance  with  that  of  nearly  the  whole  of 
Europe  on  this  not  unimportant  point  of  International  Law, 
they  are  worthy  of  being  printed  in  characters  of  gold. 

But  though  it  is  advisable  that  on  all  questions  of  comity 
this  country  should  be  in  harmony  with  other  civilised 
countries,  it  is  quite  conceivable  that,  in  some  cases,  their 
rules  might  cause  such  inconvenience  and  injustice  to  our 
own  citizens  that  it  would  be  necessary  in  self-defence  to 
adopt  a  different  rule.  It  is  this  view  which  seems  to  have 
influenced  the  American  Courts  in  their  decisions  on  the 
contracts  of  foreigners.  The  arguments  of  their  judges, 
and  of  all  writers  who  follow  in  their  footsteps,  against 
what  I  have  called  the  Continental  theory,  may  be  roughly 
classed  under  two  heads  —  (i)  Inconvenience ;  (2)  In- 
justice. 

As  regards  the  first  head,  I  have  already  said  that  it 
seems  to  me  just  as  easy  to  find  out  whether  a  man  is  sui 
juris  by  the  law  of  his  domicile  as  it  is  to  find  out  his  age. 
In  all  cases  of  contracts  with  minors,  whether  they  be 
Englishmen  or  foreigners,  there  must  be  some  difficulty  and 
some  risk.  Persons  do  not  have  their  ages  stamped  upon 
their  faces,  and  an  Englishman  of  twenty  may  look  just  as 
old  as  a  Prussian  of  twenty-four,  and  be  just  as  much  of  a 
man  to  the  unsuspecting  tradesman.  The  fact  is,  that  in 
executing  contracts  neither  rule  would  cause  any  incon- 
venience to  persons  who  take  proper  precautions,  while  in 
contracts  for  the  immediate  sale  of  goods,  and  such  like, 
the  Englishman  must  depend  to  a  great  extent  upon  the 
honesty  of  the  foreigner. 

The  argument  of  injustice  is  equally  irrational.  It  is 
said  that  it  is  manifestly  unjust  that  a  Prussian  of  twenty- 
four  should  decoy  a  guileless  Englishman  into  a  contract, 
and  then  repudiate  it  on  the  plea  of  infancy.     In  answer  to 
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TN  dealing  with  the  question  of  the  Capitulations,  or 
-*-  Exterritorial  Privileges,  of  the  Christian  Nations  of 
the  West  in  the  Ottoman  Empire,*  we  showed  their 
antiquity  as  between  Christian  and  non-Christian  Govern- 
ments. The  jealousy  with  which  the  Western  Nations, 
the  heirs  of  the  Roman  Law,  have  guarded  their  juridical 
heritage  even  among  Christian  peoples  in  the  East,  affords 
at  once  a  striking  illustration  of  the  abiding  and  over- 
mastering influence  of  that  great  legal  system,  and  a 
testimony  to  the  differences  of  thought  and  culture  which 
have  kept  the  two  streams  apart,  even  where  they  might 
have  been  supposed  most  likely  to  mingle. 

We  propose  giving  a  glance,  in  our  present  paper,  at  a 
portion  of  this  field  of  enquiry,  which  we  have  reason  to 
think  but  little  trodden  by  Western  Jurists,  viz. :  The 
Privileges  obtained  by  the  Genoese  merchants  in  the 
Christian  Kingdom  of  Lesser  Armenia  in  the  thirteenth 
and  fourteenth  centuries.  The  fact  that  the  Kings,  who 
conferred  these  Privileges,  were  themselves  Christians, 
gives  a  special  interest,  it  appears  to  us,  to  this  Chapter  of 
Legal  History.  It  would  constitute  a  very  strong  argument 
in  favour  of  the  existence  of  Capitulations  as  between  the 
Western  Nations  and  the  early  Ottoman  Sultans,  if  our 
knowledge  of  their  contemporaneous  existence  were  not 
beyond  doubt.  And  it  does  seem  to  us  also  to  furnish 
something  of  an  answer  to  the  incompatibility  which  has 
been  supposed  by  some  to  exist  between  a  quasi- British 
rule  in  Cyprus,  and  the  right  to  claim  the  non-desuetude 
of  the  Capitulations  hitherto  unquestionably  in  force  in 
the  dominions  of  the  Ottoman  Lord  of  the  Isle  of  Cyprus. 

*  Law  Magazine  and  Review,  No.  CCXXX.,  Nov.,  1878,  Art. "  Law  in 
Cyprus  ;'*  No.  CCXXXI.,  Feb.,  1879,  Art.  <*  Cyprus  and  the  Capitulations.'* 
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If  Christian  Kings  in  the  Middle  Ages  could  concede  the 
many  privileges  which  we  are  about  to  describe,  amounting 
practically  to  an  "  Imperium  in  Imperio,"  why  cannot 
more  modest  demands  be  allowed  by  a  British  Colonel, 
even  when  disguised  under  the  temporary  grandeur  of  a 
"  High  Commissioner  ?  "  The  Armenian  Capitulations  are 
certainly  among  the  earliest  of  which  we  can  trace  the 
history.  "  They  afford,"  says  M.  Langlois,  in  a  learned 
Dissertation  read  by  him  before  the  Royal  Academy  of 
Turin,*  to  which  we  are  indebted  for  drawing  our  attention 
to  this  subject,  "  the  model  of  the  most  ancient  Capitula- 
lations  which  have  governed  Europeans  in  the  East."  At 
a  time  when  we  are,  outwardly  at  least,  commencing  to 
bestir  ourselves  in  the  matter  of  the  serious  responsibilities 
which  we  must  be  held  to  have  undertaken  under  our 
vaguely  defined  Protectorate  of  Asia  Minor,  the  story  of 
the  relations  which  existed  some  four  or  five  centuries  ago 
between  Italian  merchants  and  Cilician  Kings  can  hardly 
fail  to  present  some  points  of  interest  and  instruction. 
The  legal  question,  moreover,  must  very  soon  force  itself 
to  the  front.  What  law,  it  may  well  be  asked,  will  be 
administered  in  Asia  Minor,  under  the  sheltering  agis  of 
Great  Britain  ?  Will  it  be  the  Law  of  the  Koran,  or  the 
"  indigesta  moles  *'  of  the  English  Common  Law  ?  Shall  we 
recognise  any  substantive  existence  of  a  National  Law  in 
the  various  subject  communities,  Greek,  Armenian,  perhaps 
also  Georgian,  and  Persian,  which  are  to  be  found  scattered 
through  the  length  and  breadth  of  our  new  Protectorate  ? 
We  want,  it  is  presumed,  to  be  the  benefactors  of  Asia 
Minor — possibly  also  the  patrons  of  a  commerce  and  an 
intercourse  between  East  and  West  that  shall  have  a  reflex 
action  beneficial  to  our  own  commercial  wealth.  We  want, 
it  is  presumed,  to  encourage  and  attract  settlers,  agricul- 
turers,  artizans,  traders,  and  to  revive  the  theory  of  a  busy 

*"Memorie  della  Reale  Accademia  delle  Scienze  di  Torino,'*  Serie  11., 
Tom.  XIX.     Torino.    Stamperia  Reale.    z86i. 
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life  where  stagnation  and  decay  have  hitherto  been  the 
dominant  features  of  once  prosperous  lands.  This  is,  no 
doubt,  an  excellent  and  a  philanthropic  desire,  but  in  order 
to  bring  it  to  fruition  it  is  very  certain  that  we  must  assure 
life  and  liberty,  and  the  security  of  the  person  alike  from 
the  Kurdish  marauder  and  the  Turkish  zaptieh.  Let  us 
now  see  how  the  Rupenian  dynasty  of  Armenia  set  about 
the  task  of  winning  the  confidence  of  Western  traders  and 
Western  settlers  at  the  period  of  greatest  intellectual 
activity  of  the  Middle  Ages.  The  Capitulations  were 
already  an  established  fact  at  the  close  of  the  twelfth 
century  :  they  were  renewed  and  revised  at  different  periods 
during  the  thirteenth  and  fourteenth  centuries.  The  chief 
points  common  to  all  the  revisions  seem  to  have  been  the 
following: — i.  Arrangement  of  the  Customs  dues  to  be 
exacted  on  foreign  goods ;  2.  Settlement  of  the  right  of 
wreck  ;  3.  Rights  of  testation,  and  succession  ab  intestato; 
4.  Civil  and  Criminal  Procedure  ;  5.  The  Law  of  Status. 

Before  any  of  these  Privileges  were  granted,  the  Kingdom 
of  Lesser  Armenia  had  been  organised  on  the  full  feudal 
system  of  Western  Europe,  or  rather  perhaps  even  more 
closely  on  the  lines  of  the  Latin  Kingdoms  of  Cyprus  and 
Jerusalem,  and  the  Principality  of  Antioch,  in  a  feudalism  of 
which  we  have  recently  gained  a  fuller  insight  through  the 
publication  by  the  Armenian  monks  of  S.  Lazzaro,  in 
Venice,  of  the  "Assises  d'Antioche."*  It  is  specially 
interesting  to  note  that  Sempad,  "  the  servant  of  God, 
Constable  of  Armenia,  and  Lord  of  Paparon,  son  of  Con- 
stantine,  and  brother  of  Hethoum,  the  pious  King  of 
Armenia,"  who  was  unquestionably  the  translator  into 
French  of  the  "  Assises  of  Antioch,'*  was  living  at  the  time 
of  the  principal   Capitulations  granted  by  the   Kings  of 


*  "  Assises  d*Antioche,  Reproduites  en  Fran^ais  et  Publi^es  an  6^^  Cente- 
naire  de  la  Mort  de  Sempad  le  Conn6tabIe."  Ventse.  Imp.  Arm^nienne, 
1876.  (Noticed  in  the  '*  Revue  G6n6rale  du  Droit/'  Paris,  Thorin,  for  March- 
April,  1877,  by  M.  Joseph  Lefort,  Laureate  of  the  Institute.) 
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Lesser  Armenia,  to  the  merchants  of  Genoa  and  Venice. 
In  these  Assises  we  find  discussed  most  of  the  various 
questions  regarding  the  relations  between  the  lord  and  his 
vassal^  which  could  have  arisen  in  feudal  Europe ; 
e.g.^  how  the  vassal  is  to  be  punished  for  leaving  his  lord 
without  permission,  how  the  lord  may  seize  the  goods  of 
his  vassal,  and  other  such  "  questions  brftlantes "  of 
feudalism.  In  Antioch,  as  in  Lesser  Armenia,  we  find 
the  civic  and  commercial  elements  holding  a  prominent 
place.  Besides  the  **  Assises  de  la  Haute  Cour  *'  we  have 
also  the  "  Assises  des  Bourgeois,"  in  which  are  considered 
questions  of  the  Law  of  Status,  and  therein  **  first  of  all  of 
the  marriages  and  alliances  of  burgesses  and  merchants, 
because  of  such  marriages  and  alliances  spring  the 
beginnings  of  every  kind  of  increase."  This  **  increase " 
leads  the  compiler  of  the  "  Assises  of  Antioch  "  into  the 
discussion  of  many  branches  of  Law — Civil,  Commercial, 
and  Criminal.  We  hear  of  criminal  suits  for  wounding  and 
for  homicide,  both  as  between  men  of  the  same  blood  and 
strangers ;  we  also  hear  of  taking  cases  concerning  Patri- 
mony into  Court,  and  concerning  the  sale  and  hypothe- 
cation of  Patrimony,  the  lease  of  houses  according  to  the 
Assise,  or  according  to  the  usage  of  Antioch,  the  law  of 
weights  and  measures,  the  buying  and  selling  of  bankers, 
and  the  traffic  of  merchants  in  imports  and  exports, 
according  to  the  laws  and  usages  of  Antioch. 

From  this  brief  conspectus  of  the  importance  of  mercantile 
affairs  in  the  Principality  of  Antioch,  we  may  judge  of  the 
strength  of  the  reasons  which  induced  the  Kings  of  Lesser 
Armenia  to  grant  very  extensive  privileges  to  Western 
merchants  establishing  themselves  in  the  Ports  of  Cilicia. 
Of  these  privileges  there  seem  to  have  been  two  classes, 
those  accorded  to  what  we  may  call  the  most  favoured 
nations,  such  as  were  enjoyed  by  the  Genoese  and  Venetians, 
and  those  which  were  deemed  sufficient  for  nations  whose 
traffic  was  occasional  or  limited,  as  was  the  case  with  the 
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PisanSy  Catalans,  Sicilians,  and  the  men  of  Provence. 
The  former  class  had  permanent  settlements  of  the  most 
extensive  character,  including  churches,  as  well  as  shops, 
and  factories,  and  warehouses.  The  existence  of  separate 
churches,  or  what  we  should  now  call  freedom  of  worship, 
was  doubtless  a  necessary  corollary  to  the  establishment 
of  factories,  although  the  Rupenian  dynasty  itself  had 
made  act  of  submission  alike  to  the  Western  Church  and 
the  Western  Empire,  in  accepting  the  Royal  title  from  the 
Emperor  with  the  assent  of  the  Pope.  Such,  at  least,  is  the 
language  of  M.  Langlois.  Prof.  Bryce,  in  the  interesting, 
though  unfortunately  very  brief,  summary  which  he  gives  of 
"  Imperial  Titles  and  Pretensions,"  chap.  xii.  of  his  **  Holy 
Roman  Empire  **  (1866),  simply  states,  without  any  details, 
that  "  the  Kings  of  Cyprus  and  Armenia  sent  to  Henry  VI. 
to  confess  themselves  his  vassals  and  ask  his  help."  That 
the  King  of  Cyprus,  rather  loosely  described  as  "up  to  that 
time  a  feudatory  of  the  Eastern  Roman  Empire,"  was 
crowned  "  as  a  feudatory  of  the  Western  Empire "  by 
Conrad,  Bishop  of  Ildesheim,  Chancellor  of  the  Empire,  in 
September,  1197,  is  mentioned  in  De  Cherrier's  "  Lutte  des 
Papes  et  des  Empereurs  de  la  Maison  de  Souabe  "  (Paris, 
1841,  Vol.  I.,  p.  485.)  The  King  so  crowned,  however,  who 
was  Amanry  de  Lusignan,  brother  of  Guy  of  Jerusalem, 
had  never  been  a  feudatory  of  the  Byzantine  Empire,  and 
the  Latin  Kingdom  of  Cyprus  had  been  created  in  his 
favour  by  the  Emperor,  Henry  VI.,  on  his  petition  and 
homage  at  the  Imperial  Diet  at  Gelnhausen,  in  1195* 
(Huillard-Br6holles,  **  Historia  Diplomatica  Friderici 
Secundi,"  Paris,  1859,  Intr.,  p.  333.)  Now  Henry  VI. 
died  on  the  28th  September,  1195,  and  M.  Langlois 
refers  the  acceptance  of  the  Royal  title  by  Leo  II. 
of  Armenia  to  the  year  1199.  It  would  seem,  there- 
fore, that  although  the  King  of  Cyprus  may  have  been 
crowned,  as  he  certainly  was  invested  by  transmission 
of   the  sceptre   (conveyed  to  him  by  the  Archbishops  of 
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Trani  and  Brindisi,  Huillard-Br6holles,  op.  cit.  ib.)  while 
as  yet  Henry  was  alive,  and  at  any  rate  was  crowned 
in  his  name  and  by  his  authority,  exercised  through 
his  Chancellor :  the  confirmation  of  the  Armenian  crown 
must  have  been  due  to  another  Emperor  than  Henry  VL, 
and  another  Pope  than  Caelestine  HI.  The  Catholicos  of 
the  Armenians  who  received  a  Pallium  in  1239,  must  have 
brought  a  certain  portion  at  least  of  his  flock  into  the 
Roman  Communion.  But  their  maintenance  of  an  indepen- 
dent spirit  is  shown  by  the  fact  that  the  Catholicos 
entreated  Innocent  HI.  to  absolve  Frederick  II.  from  the 
excommunication  pronounced  against  him  at  the  First 
Council  of  Lyons.  Yet  we  do  not  know  that  the  people 
generally  followed  their  Kings  to  any  appreciable  extent. 
Whether  the  history  of  the  Latin  Armenian  Church,  the 
internal  division  of  which  into  Hassounists  and  Kupelian- 
ists,  partly  due  to  the  ecclesiastical  events  of  1870,  seems 
to  have  been  lately  healed  by  the  reconciliation  of  Mg. 
Kupelian,  can  be  traced  back  by  documentary  evidence  in 
unbroken  succession  to  the  period  of  the  Crusades,  we  are 
not  able  summarily  to  decide.  But  even  if  there  was,  as 
we  believe  to  have  been  the  case,  a  small  Armenian  com- 
munity which  went  with  its  Kings  in  acknowledging  the 
Bishop  of  Rome  as  the  Divinely  appointed  Centre  of  Unity, 
and  Universal  Bishop,  that  community,  with  the  tenacity 
of  national  sentiipent  always  manifested  by  the  Armenian 
race,  would  doubtless  make  the  liturgical  maintenance  of 
the  national  language  a  "  sine  qu4  non  "  of  its  accession  to 
Roman  Communion.  That  would  in  itself  have  constituted 
a  valid  reason  for  the  demand  of  separate  churches  on  the 
part  of  the  foreign  settlers,  though  we  incline  to  think  that 
it  was  in  the  main  a  theological  and  not  simply  a  linguistic 
necessity.  We  content  ourselves,  therefore,  with  stating 
the  fact,  without  claiming  it  as  an  example  of  tolerance  rare 
among  the  Kings  of  the  Earth,  whether  in  East  or  West, 
for  many  centuries  after  the  days  of  Leo  11.  of  Armenia. 
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Tolerance  alone,  however,  would  not  have  satisfied  the 
Republic  of  Genoa  in  any  matter  which  was  capable  of 
being  secured  by  Law.  In  the  year  1200  we  find  the 
Republic  sending  a  fleet  and  an  Admiral  (not  a  very  pacific 
style  of  Embassy)  to  Lajazzo,  the  principal  port  of  the 
Kingdom  of  Sis,  to  demand  of  the  King  that  the  privileges 
which  had  hitherto  been  enjoyed  by  the  Genoese  in  the  way 
of  Comity  should  now  be  placed  on  the  firm  footing  of 
Convention,  signed  by  the  King's  sign-manual,  and  sealed 
with  the  Royal  Seal.  Three  different  Charters  are  known 
to  us,  embodying  the  privileges  accorded  to  the  Genoese 
by  the  Kings  of  Lesser  Armenia.  In  the  first,  a  Chryso- 
buUum  of  the  year  1201  of  our  era,  which  followed  on  the 
embassy  of  Niccold  Doria,  Admiral  of  the  Republic,  with  a 
strong  fleet,  Leo  II.,  "  Rex  Armeniorum,  filius  Stephani 
et  de  potenti  genere  Rupinorum,"  raised  to  the  Royal 
dignity  by  the  Empire  and  the  Holy  See,  grants  the  following 
rights  to  the  subjects  of  the  Republic,  "Assensu  Curiae 
Regalis." 

I.  Freedom  to  come  and  go  throughout  the  Kingdom,  to 
buy  and  sell,  to  enter  and  leave  the  ports. 

II.  Abolition  in  their  favour  of  Customs  rights  (1.^.,  as  we 
shall  see  later,  of  the  ad  valorem  dues,  not  of  the  fixed 
Customs  dues  of  the  Kingdom). 

III.  Abolition  of  the  right  of  wreck. 

IV.  The  concession  of  land  at  Sis,  Mopsuesta,  and 
Tarsus,  for  the  building  of  Hospices  (Fondachi),  houses, 
churches,  &c. 

V.  The  creation  of  Courts  in  the  above-mentioned  towns. 

VI.  Protection  for  the  Genoese  (i.e.,  we  presume,  in 
feudal  language,  extending  the  King's  peace  to  them),  and 
the  abolition  of  the  right  of  search  (tzerca,  query  Italian 
ricerca?),  explained  as  meaning  the  dues  exacted  by  the 
Treasury  on  the  restoration  of  stolen  goods. 

This  Bull,  which  is  in  the  Archives  of  Genoa  (Liber 
Jurium,  Tom.  I.,  fol.  231),  was  drawn  up  by  the  Chancellor 
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of  the  Kingdom  of  Armenia,  John,  Archbishop  of  Sis, 
Abbot  of  Trazarg  (Trium  Arcuum  Abbas),  subsequently 
Patriarch  as  John  VII.,  or  the  Magnificent.  The  Kings  of 
the  Rupenian  dynasty  seem  to  have  used  the  tribal  and 
territorial  forms  of  kingship  indiscriminately.  In  the 
Capitulation  of  1201,  Leo  II.  calls  himself,  as  we  have  seen. 
King  of  the  Armenians  (Thakavor  Haiotz).  In  the  Capitu- 
lation of  1215,  the  same  Monarch  styles  himself  "  Rex 
Armenia,"  while  in  a  Draft  Capitulation  of  1283,  his  suc- 
cessor, Leo  III.,  calls  himself  King  of  all  the  Armenians. 
Some  justification  of  our  suspicion  of  "  vis  major,"  or  at 
least  that  amount  of  pressure  which  the  presence  of  a  fleet 
of  ships  of  war  has  been  known  to  exercise  in  modern 
times,  may  be  found,  we  think,  on  a  comparison  of  the 
Capitulations  of  1201  and  1215.  In  the  former,  Leo  II. 
granted  an  unlimited  extra-territorial  Judicature  to  the 
subjects  of  the  Republic  of  Genoa  in  Lesser  Armenia. 
At  that  time  Niccol6  Doria's  fleet  lay  at  anchor  in  the 
waters  of  Lajazzo.  In  the  latter,  when  we  are  not  aware 
of  the  existence  of  such  powerful  arguments  in  favour  of 
concession,  the  same  King  reserved  to  himself  cases  of 
robbery  and  murder,  which  were  to  be  justiciable  in  the 
High  Court  (Curia  Regalis)  of  the  Kingdom.  The  later 
Bull  also  goes  into  more  detail  in  a  matter  which  had  been 
left  somewhat  indeterminate  in  1201,  viz.,  the  question  of 
the  dues  which  the  great  feudatories  of  the  Kingdom — the 
Barons  of  Tiberias,  the  Lords  of  Gorigos,  and  others — ^were 
in  the  habit  of  exacting  on  merchandise  passing  through 
the  defiles  of  Mount  Taurus,  which  were  wont  thus  to 
become  a  source  of  profit  to  these  lords  of  the  mountain- 
gorges.  Over  these  passes  the  King  had  no  rights,  and 
could  therefore  grant  no  concessions,  until  any  of  the  fiefs 
in  question  reverted  to  the  Crown,  in  which  case  the  King 
promises  to  exempt  the  Genoese  merchants  from  pay- 
ment. Like  his  brethren  in  feudal  Europe,  the  King  of  all 
the  Armenians  found  his  power  limited  by  his  great  vassals. 
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He  had   sought    to   make  himself  a  position   as  like  as 
possible  to  that  of  a  Western  Monarch.     Perhaps  he  found 
that  in  his  success  he  had  created  for  himself  a  Franken- 
stein, in  the  shape  of  numerous  vassals  who  were  quick  to  ] 
seize  on  all  the  points  in  the  Feudal  system  which  they 
could  turn  to  their  own  advantage.     The  next  Capitulation 
with  which  we  are  here  concerned  (that  of  1288),  seems  not 
to  be  more  than  a  draft  presented  by  the  Armenian  King  for 
the  consideration  of  the  Republic,  for  although  it  is  signed 
by  Leo  III.,  it  does  not  appear  to  be  a  ChrysobuUum ; 
and  a  Genoese  Ambassador,  Benedetto  Zakaria,  the  same 
who  had  received  from  Leo  the  Draft  of  1288,  returned  the 
following  year  to  Sis  with  fresh  demands.     But  he  found 
Leo  in.  dead,  and  his  son,  Hethoum  II.  reigning  in  his 
stead.     It  does  not  appear  that  the  second  embassy  was 
successful,  and  indeed  the  disturbed  state  of  the  Kingdom 
of  Armenia  was  not  likely  to  leave  the  King  much  time  to 
discuss  the  affairs  of  foreigners.     From  this  time  it  appears 
probable    that    the   Genoese    contented    themselves  with 
standing  on  the  privileges  which  they  had  already  secured, 
without  attempting  to  add  to  them.    And  as  it  is  clear  that 
the  Diploma  of  1288  represented  what  Leo  III.  of  Armenia 
was  willing  to  grant  in  the  way  of  extra-territorial  privileges 
to  the  subjects  of  the  Republic  of  Genoa,  though  it  would 
seem  that  these  concessions,  ample  as  they  were,  did  not 
satisfy  the  desires  of  the  Republic  to  their  full  extent,  we 
shall  be  warranted  in  considering  that  Diploma  as  pre- 
senting a  fair  picture  of  the  ex-territoriality  conceded  by  an 
Eastern  Christian  monarch  to  Western  Christians  at  the 
close  of  the  period  of  the  Crusades.    The  age  of  St.  Louis 
and  of  Edward  I.,  of  Dante  and  of  St.  Francis  of  Assisi,  is 
also  an  age  of  constitutional  and  legislative  progress.    For 
it  is  also  the  age  of  Simon  de  Montfort,  the  true  founder  of 
our  modem  Parliamentary  system,  and  of   the  Emperor 
Frederick  II.,  whose  almost  life-long  struggle  with  the 
Papacy,  under  some  of  the  mightiest  occupants  of  the 
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Roman  See,  has  partially  obscured  his  real  glory  as  a 
Legislator,  on  many  points  far  in  advance  of  his  own  and 
several  following  centuries.  Under  these  circumstances, 
the  study  of  the  Genoese  position  in  Lesser  Armenia,  as  it 
was  conceded  by  the  last  King  of  the  older  dynasty  who 
seems  to  have  had  any  heart  for  encouraging  Western 
traders  and  settlers,  becomes  a  study  of  no  small  interest, 
and  one  which  throws  some  light,  we  venture  to  think, 
on  the  history  and  attributes  of  the  Consular  office. 
We  find  the  Genoese  "  Baile  "  (Ballivus),  or  "  Kountz  " 
(Consul),  in  the  latter  part  of  the  thirteenth  century,  sitting 
in  the  Consular  Court,  which  the  Armenian  King  had 
allowed  by  the  Capitulations  of  1201  and  1215,  with  his 
"  boni  viri  "  and  "  probi  viri "  around  him,  and  his  **  bas- 
tonarius,"  or  Usher  of  the  Court,  to  keep  order.  And  as  it 
appears  that  the  Venetians  employed  such  officials  in  the 
Kingdom  of  Sis  some  time  before  the  Genoese,  we  should 
probably  be  justified  in  carrying  back  the  history  of  Consuls, 
in  the  more  modern  sense  of  the  term,  to  the  twelfth 
century.*  Down  to  A.D.  1215,  the  Genoese  Consul,  at  least, 
had  jurisdiction  over  all  cases  arising  among  his  countrymen, 
but  in  the  Capitulation  of  that  year,  as  we  have  mentioned, 
cases  of  robbery  and  murder  were  reserved  for  the  King's 
High  Court.  In  the  Privilege  of  1288,  which  we  hesitate 
to  call  a  Capitulation,  because  it  is  not  certain  that  the 
Genoese  Republic  accepted  it,  there  was  a  provision 
regarding  the  duties  of  the  Consul  very  much  akin  to  some 
of  his  later  functions.  It  was  therein  enacted  that  the 
Consul  (Kountz)  should  verify  the  nationality  of  the  subjects 
of  the  Republic,  and  certify  it  to  the  King's  officers.  There 
can  be  no  reasonable  doubt,  though  we  cannot  bring  forward 
proof  "currente  calamo,"  that  the  Venetian  Consul,  who 

*  Pierantoni  quite  takes  this  view,  and  instances  the  very  early  Capitulations 
of  Amalfi,  and  the  existence  in  Italy  and  Sicily  of  Consuls  from  the  cities  of 
Narbonne,  Aries,  Montptllier,  &c.  (Storia  del  Diritto  Intemazionale.  Napoli. 
Z876.) 
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was  earlier  in  the  field,  was  charged  with  a  similar  function. 
This  comes  to  something  very  like  the  Consular  Passport, 
or  Tezkereh,  so  much  sought  after  in  the  Levant  in  modem 
days,  and  prevalent  to  a  considerable  extent  on  the  Conti- 
nent of  Europe  before  the  cheapening  of  the  Foreign  Office 
Passport. 

The  Privilege  of  1288,  from  which  we  cite  this  statement 
of  the  Consul's  duties,  is  interesting  also  on  other  grounds. 
It  is  the  only  one  in  which  the  Succession  Law  established 
as  regards  aliens  dying  in  Armenia  can  be  clearly  traced. 
The  doctrine  here  laid  down  was  that  the  property  of  a 
Genoese  dying  in  the  Kingdom,  intestate,  should  revert  to 
his  countrymen,  i.e.,  we  presume,  to  his  next-of-kin,  and 
failing  them,  to  the  Republic.  As  regards  a  Genoese  who 
should  have  married  an  Armenian  woman,  property  coming 
through  her  was  to  revert  to  the  Armenian  Crown  if  her 
husband,  having  survived  his  wife,  died  intestate  or  without 
next-of-kin. 

From  the  Privilege  of  1288  we  also  learn  some  further 
facts  concerning  the  Customs  dues  of  Lesser  Armenia.    It 
would  seem  that  these  were  of  two  kinds — ^fixed  and  "  ad 
valorem."      For  we  read   that   the  former  were  by  this 
Diploma  abolished  in  favour  of  the   Genoese,  while  the 
latter  were  fixed  according  to  a  scale  given  there.    The  old 
vexed    question   of   the    dues  exacted   on  goods  passing 
through  the  defiles  of  Mount  Taurus  reappears  here,  one 
of  the  provisions  being  for  the  definite  settlement  of  the 
dues  at  the  defile  of  Gouglag.     In  the  attempt  which  was 
made  by  the  Genoese  the  following  year  to  get  some  further 
privileges  conceded,  they  asked  for  the  abolition  of  dues 
on  goods  exported  from   Armenia  into  the  neighbouring 
Mohammedan    States,   the   Seljuk   Sultanate   of    Khonieh 
and  the  Turkoman  Emirate  of  Cappadocia,  known  to  the 
Armenians  under  the  generic  name  of  **Turchia;"  but  we 
do  not  know  what  answer,  if  any,  was  made  to  this  demand 
by  Hethoum  II.     It  is  safer,  therefore,  to  picture  to  our- 
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selves  the  legal  position  of  the  Italian  traders  and  settlers 
in  Lesser  Armenia  as  we  know  it  from  indisputable  docu- 
ments. We  have  seen  that  Eastern  Christians  granted  to 
Latin  immigrants  every  privilege  of  exterritoriality  of 
justice  and  worship  which  a  Christian  State  could  have 
desired  for  its  subjects  in  a  Mohammedan  country.  We 
have  seen  that  Western  Consuls  were  judges  of  exterritorial 
Consular  Courts  as  far  back  as  the  Thirteenth  Century. 
We  may  well  ask  whether  some  such  arrangement  would 
not  be  the  simplest  and  readiest  mode  of  initiating  the  long- 
promised  Reforms  in  our  new  **  Protectorate "  of  Asia 
Minor. 
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TTTE  remember  a  quaint  story  of  a  somewhat  too  liberal 
^  ^  priest — possibly  a  Gallican,  in  days  when  as  yet 
Gallicanism  had  a  substantive  existence — who,  on  being 
gently  reminded  that  he  was  bound  to  interpret  Scripture 
in  accordance  with  the  decrees  of  the  Councils,  and  the 
**  unanimis  consensus  Patrum,"  observed,  with  a  delicate 
irony,  **  Ah,  Patres !  vastissimus  campus !  " 

Our  own  feelings  are  very  similar  as  we  enter  upon  the 
wide  field  of  Foreign  Judgments,  of  which,  indeed,  in  our 
present  article  we  can  hope  to  touch  but  a  small  portion. 
The  subject  is  one  of  which  the  importance  has  been  grow- 
ing with  the  increase  of  international  relations  in  every 
sphere  of  life,  juridical,  political,  commercial,  social, 
throughout  the  civilised  world.  It  has  been  taken  up,  as 
was  natural,  primarily  by  those  nations,  both  in  the  Old 
and  New  World,  whose  laws  have  a  close  common  tie  in 
their  common  descent  from  the  Fountain  of  Western  Juris- 
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prudence,  which  forms  the  general  scientific  basis  of  the 
Codes  of  all  the  so-called  Latin  Races.  Slightly  touched 
on  by  Heffter,  and  at  somewhat  greater  length  by  Calvo,  it 
has  formed  the  subject  of  separate  treatises  by  an  eminent 
living  Italian  Publicist  and  Professor,  Pasquale  Fiore.  *  It 
has  been  kept  before  the  juridical  world  of  Western  Europe 
by  learned  writers,  of  various  countries,  in  the  pages  of  our 
excellent  contemporaries,  the  "  Revue  de  Droit  Inter- 
national," of  Ghent,  and  the  "Journal  de  Droit  International 
Priv6,"  of  Paris.  It  is  classed  as  one  of  the  indirect  means 
of  the  manifestation  of  International  Law  by  one  of  the  most 
recent  of  South  American  Publicists,  Sr.  Almancio  Alcorta,t 
Professor  in  the  University  of  Buenos  Ayres,  and  it  formed 
the  subject  of  Resolutions  passed  by  the  recent  Congress  of 
Spanish-American  Jurists,  held  at  Lima,  in  1878,  with  the 
view  of  putting  an  end,  as  far  as  might  be,  to  that  Conflict 
of  Laws  which,  notwithstanding  their  well-intentioned 
efforts,  seems  likely  still  to  hold  its  ground  and  tax  the 
energies  of  future  generations  of  judges  and  advocates  in 
all  lands.  In  our  own  country  we  have  a  recent  work,  by 
Mr.  J.  Alderson  Foote,t  and  a  still  more  recent  contribu- 
tion to  the  literature  of  this  branch  of  jurisprudence  has 
been  made  by  Mr.  F.  T.  Piggott,§  to  whose  useful  and  well- 
timed  volume  we  shall,  for  the  present,  refer  our  readers 
who  wish  to  find  in  a  convenient  form  the  cases  establishing 
the  doctrine  and  practice  of  the  English  Courts  in  the 
matter  of  Foreign  Judgments. 

There  being  two  broad  divisions  of  our  subject,  the  Civil 
and  the  Criminal,  we  shall  first  consider  the  former.    Any 

•  Effetti  Interaazionali  delle  Senteaze  e  degli  Atti»    Parte  Prima.    Materia 
Civile.    Pisa.    1875. 

t  Tratado  de  Derecho  Internacional.     Tom.  i.     Buenos  Aires.     Biedma. 

1878. 

X  Private  International  Jurisprudence.     Stevens  &  Haynes.     1878. 

§  Foreign  Judgments    Their  Effect  in  the  English  Courts.    Stevens  &  Sons. 
1879. 
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recognition  which  is  accorded  to  a  Foreign  Judgment, 
having  first  of  all  to  be  reconciled  with  the  fundamental 
doctrine  of  the  sovereignty  and  independence  of  States,  we 
shall  not  be  surprised  to  find  some  text-writers  putting  the 
case  for  such  recognition  rather  mildly.  Heffter,*  for 
instance,  cautiously  observes  that  **  the  principle  of  the 
sovereignty  and  independence  of  every  nation  has  not  so 
absolute  and  exclusive  a  character  as  to  cause  all  laws  and 
acts  emanating  from  foreign  sovereigns  to  be  void  of  all 
authority  outside  the  territory  of  such  sovereigns."  In 
regard  to  the  examination  of  "  communications  emanating 
from  foreign  authorities,"  by  which  he  appears  to  mean 
Foreign  Judgments,  he  proceeds  to  lay  down  the  rule  that 
they  are  to  be  regarded  as  authentic,  provided  neither  the 
competence  of  the  authority,  nor  the  authenticity  of  the 
document  be  called  in  question.  And  he  adds*  that  "  no 
doubt  the  laws  of  a  State  may  also  give  direct  effect  to  a 
certain  extent  to  Acts  emanating  from  foreign  authorities, 
at  least  on  the  express  or  tacit  condition  of  perfect 
reciprocity."  But  he  also  distinctly  lays  down  that  "  no 
State  is  bound  to  authorise  the  execution  on  its  territory  of 
Foreign  Acts  and  Judgments."  Such  a  position,  indeed, 
flows  directly  from  the  fundamental  principle.  Par  in  parem 
non  habet  imperiutn.  Calvo,t  with  less  accuracy,  as  it  seems 
to  us,  says,  "  The  obligatory  force  which  the  legislation  of 
one  State  may  have  on  the  territory  of  another  depends  on 
the  express  or  tacit  consent  of  the  interested  parties." 
We  are  here  tempted  to  ask  whether  it  would  not  be  a 
dangerous  principle  to  allow  the  **  obligatory  force  "  of  a 
foreign  legislation  to  be  in  any  case  dependent  on  mere 
"  tacit  consent  ?"  And  further,  who,  we  may  ask,  are  the 
"  interested  parties  ?"  Surely,  they  are  the  several  States, 
quite  as  much  as  the  individuals  who  may  be  concerned. 

*  Le  Droit  International  de  TEurope.    ParBergson.    1873.    Lib.  I.,  8s.  34,  35. 
t  Le  Droit  International  Th^orique  et  Pratique.    1870.    I.,  p.  352. 
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To  say  with  Foelix,  whom  Calvo  proceeds  to  cite  with 
approbation,  that  when  legislators,  public  authorities, 
Courts,  and  text-writers  accept  the  application  of  foreign 
laws  they  are  not  acting  "  in  conformity  with  a  duty,  or 
an  obligation  of  which  the  fulfilment  might  be  exacted,  but 
ex  comitate y  and  ad  reciprocatn  utilitatem^^^  seems  to  us  a 
truism  :  nevertheless  it  is  one  which  may  as  well  be  stated. 
It  cannot  be  more  than  a  question  of  comity,  but  it  may 
well  be  also  a  question  of  interest,  and  it  may  be  that 
interest  is  pointing  in  the  direction  of  greater  readiness  in 
recognising  Foreign  Judgments. 

Fiore*  considers  there  are  four  principal  systems  pre- 
valent in  the  matter  of  this  recognition,  and  that  they  are 
more  or  less  strict  according  to  the  various  modes  of 
estimating  the  juridical  relations  between  States,  and  the 
foundation  for  the  authority  of  the  judgments. 

I.  The  first  and  "  least  liberal "  system,  he  says,  denies 
all  effect  to  the  sentences  of  foreign  Courts,  because  itcon- 
siders  isolation  as  the  rule  of  international  relations,  and 
considers  the  authority  of  the  sentence,  founded  on  the 
Civil  Law  of  the  country  in  which  it  was  pronounced,  to  be 
as  much  territorial  as  that  of  the  law  itself. 

Under  this  system,  says  Fiore,  the  Foreign  Judgment 
comes  to  be  considered  either  as  non-existent,  or  as  passing 
under  review  of  the  magistrate  of  the  country  where  it  is 
desired  execution  should  be  given,  in  which  case  he  is  of 
opinion  that  the  authority  of  the  res  judicata  is  disallowed. 

II.  The  second  system,  continues  Fiore,  while  recog- 
nising that  in  strictness  the  authority  of  a  judgment  should 
be  territorial,  admits  that  a  Foreign  Judgment  may,  under 
reciprocity,  be  allowed  efficacy  for  the  common  good 
(utilitd),  and  by  International  Comity. 

This  is  clearly  Heffter's  **  ex  Comitate ^  ad  reciprocam 
utilitatem,''     Its  force  would  depend,  as  Fiore  goes  on  to 

•  op.  cit.     (Pp.  9- 1 1.) 
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show,  upon  Conventions  sanctioning  the  obligation  of  reci- 
procity, and  might  therefore  be  called  the  Conventional 
system. 

III.  The  third  system  Fiore  dismisses  in  a  very  few  words 
as  one  which  by  sanctioning  disparity  of  juridical  condition 
even  in  this  matter,  between  citizens  and  aliens,  admits 
essentially  different  principles  according  as  the  Foreign 
Judgment  is  sought  to  be  enforced  against  a  citizen  or  an 
alien.  We  should  perhaps  not  be  far  wrong,  as  regards 
Fiore's  estimate,  if  we  were  to  call  this  the  "  illogical 
system." 

IV.  The  fourth  system  admits  the  extra-territorial  force 
of  a  Foreign  Judgment  to  the  extent  of  allowing  the  exceptio 
ret  judicata  to  be  based  upon  it.  But  as  regards  the  executory 
force  of  such  a  sentence  this  system  does  not  allow  equal 
weight  to  the  judgment  of  a  foreign  Court  and  to  its  own, 
though  it  allows  the  local  magistrate  to  decree  the  execution 
of  a  Foreign  Judgment,  if  it  possesses  all  the  legal  guarantees 
which  may  rightfully  be  demanded  before  such  execution  be 
conceded.  This  system  Fiore  allows  to  be  at  once  the 
**  most  rational  and  liberal,"  yet  it  is  one  under  which 
many  questions  may  and  do  arise  concerning  the  conditions 
for  admitting  the  authority  of  the  Foreign  Judgment,  as 
well  as  concerning  the  conditions  for  its  execution,  and  the 
consequences  flowing  from  such  execution. 

Hence  after  all  our  elaborate  systems  of  classification, 
we .  still  find  ourselves  on  the  threshold,  and  only  on  the 
threshold,  of  numerous  questions  of  international  variance 
which  are  yet  a  long  way  from  receiving  an  international 
settlement.  The  importance  of  the  subject  is  not  disputed 
and  the  fact  is  shown  in  its  selection  as  one  of  the  questions 
for  discussion  at  the  approaching  London  Conference  of  the 
Association  for  the  Reform  and  Codification  of  the  Law  of 
Nations.  A  very  practical  mark  of  the  importance  attach- 
ing to  it  has  been  given  to  this  question  in  Belgium,  by  the 
immediate  publication  of  that  portion  of  the  new  Code  of 
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Civil  Procedure   [Book  I.,  Title  L]    which  is  concerned 
with  Competence,  and  deals  with  Foreign  Judgments. 

In  this  Book  the  following  rules  are  laid  down*  : — 

"  Art.  8.  The  Courts  of  First  Instance  have  cognisance 
of  all  causes,  except  those  within  the  jurisdiction  of  Justices 
of  Peace  [juges  de  paix],  Tribunals  of  Commerce,  and 
Councils  of  *  Prud'hommes.' 

"  Art.  9.  The  Courts  of  First  Instance  have  cognisance, 
in  addition,  on  appeal  in  the  matter  of  judgments  given 
in  First  Instance  by  the  Justices  of  Peace. 

"  Art.  10.  Lastly,  they  have  cognisance  of  judgments 
given  by  foreign  judges  in  Civil  and  Commercial  cases. 
If  a  Treaty  on  the  basis  of  reciprocity  be  in  existence 
between  Belgium  and  the  country  in  which  such  judgment 
has  been  given,  the  examination  shall  bear  only  on  the  five 
following  points : — 

"  I.  Whether  or  no  the  judgment  contain  anything  con- 
trary to  public  security,  or  the  principles  of  the  Public  Law 
of  Belgium ; 

"  2.  Whether  the  judgment  has  obtained  the  force  of  a 
*  res  judicata  *  according  to  the  law  of  the  country  in  which 
it  was  given ; 

**  3.  Whether  the  copy  of  judgment  produced  be  duly 
authenticated  according  to  the  law  of  the  said  country ; 

"  4.  Whether  the  defendant's  rights  have  been  duly 
respected ; 

"5.  Whether  or  no  the  Foreign  Court  be  the  only  com- 
petent Court  by  reason  of  the  nationality  of  the  plaintiff." 

On  this  last  point,  the  editor  of  the  Belgian  Code,  in 
the  "  Annuaire  de  Legislation  Etrangdre,"  from  which  we 
cite  it,  M.  Cortot,  **Avou6  "  at  the  Tribunal  of  the  Seine, 
explains  in  a  note,  **  Execution  must  always  be  demanded 
at  the  hands  of  the  Civil  Court,  whether  the  judgment  pro- 
ceed from   a   Tribunal   of  Commerce  or  from  any  other 

*  We  translate  from  the  text  published  in  the  "  Annuaire  **  of  the  Society 
of  Comparative  Legislation  for  1877,  p.  470. 
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Court."  He  further  observes,  "  If  no  Treaty  exists  between 
Belgium  and  the  country  where  the  [foreign]  judgment  was 
given,  the  Belgian  judge  is  bound  (a  la  mission)  to  review 
the  entire  cause  of  dispute  (le  fond  du  litige).'*  This  state- 
ment of  the  law  is  worthy  of  careful  remark,  for  it  opens 
to  the  Belgian  Court  of  First  Instance  the  position  of  a 
Court  of  Review  in  the  matter  of  Foreign  Judgments, 
which  may,  **  ex  hypothesis'  be  the  judgments  of  a  Superior 
Court  in  the  foreign  country.  And  this  fifth  point  in  the 
new  Belgian  Code  seems  the  more  worthy  of  remark  that 
it  was  evidently  an  addition  to  the  original  draft.  In  the 
summary  of  the  proceedings  in  the  Belgian  Chambers 
during  the  Session  of  1874-5,  contributed  to  the  "  Annuaire 
de  Legislation  Etrangire,"  for  1876,  by  M.  Oulif,  Advocate 
of  the  Court  of  Appeal,  Paris,  we  find  that  only  the  first  four 
points  were  then  before  the  Chambers,  their  text,  as  printed 
in  1876,  being  identical  with  the  text  as  it  passed  into  law 
in  the  subsequent  Session,  with  the  exception  of  the  absence 
of  the  fifth  provision.  Under  the  circumstances,  we  should 
have  been  glad  of  some  account  of  the  reasoning  which 
induced  the  Chambers  to  make  this  addition,  and  we  should 
think  the  point  might  well  form  the  basis  of  a  Paper  before 
the  Society  of  Comparative  Legislation,  if  possible  by  a 
Belgian  member.  In  Belgium  itself,  it  is  worthy  of  remark, 
the  new  Code  of  Civil  Procedure,  so  far  as  hitherto 
published,  has  aroused  severe  criticism  from  the  pen  of  a 
distinguished  professor,  M.  Laurent,  of  the  University  of 
Ghent,*  the  author  of  **  Principes  de  Droit  Civil."  And  in 
the  course  of  his  criticism,  the  learned  professor  argues  two 
points  with  especial  warmth  against  the  new  Code ;  firstly, 
that  the  exclusion  of  the  Magistracy  from  the  Corps 
L^gislatif  in  Belgium  has  damaged  the  utility  of  the. 
ordeal  of  discussion  through  which  Bills  have  to  pass  in 
the  Chambers ;  and,  secondly,  that  the  too  incisive  logic, 

*  Pttblished  in  the  **  Journal  de  Droit  International  Privl.''  Paris.    1877.  p.  496. 
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and  too  scholastic  sublety  of  thought  of  its  principal  author, 
M.  Alb6ric  AUard,  have  left  a  strong  mark  on  the  Code. 
M.  AUard  was,  indeed,  as  M.  Laurent  takes  pains  to  set 
forth,  a  Jurist  of  high  intellectual  distinction,  all  too  soon 
lost  to  science  by  his  early  death.  But  the  bent  of  his 
mind,  which  led  him  to  see  in  the  Code  Napol6on  only  a 
"  Memorial  of  Conquest,*'  was  very  likely  to  lead  him  into 
extremes  in  the  revision  which  was  entrusted  to  him,  a 
revision,  M.  Laurent  fears,  tending  to  "  deformation 
rather  than  reformation."  On  this  particular  point,  how- 
ever, of  the  erection  of  the  Belgian  Court  of  First 
Instance  into  a  Court  of  Review  of  Foreign  Judgments, 
M.  AUard  is  not  responsible.  He  had  said  in  his  Report  to 
the  Chambers  that  to  proceed  to  this  review  would  be  to 
**  confound  executory  force  with  the  authority  of  res  judicata, 
Imperiutn  with  jurisdiction''  He  had  also  characterized 
such  a  proceeding  as  **  impolitic,"  and  "  contrary  to  the 
principles  of  International  Law."  It  was  the  Committee  of 
the  Chambers  which  thought  otherwise,  and  which  decided 
the  course  of  the  new  Belgian  Legislation.  Before  the  Law 
of  i8th  Deer.,  1851,  it  would  seem  that  no  force  whatever 
was  allowed  to  a  Foreign  Judgment  in  Belgium,  unless  it  had 
been  previously  declared  executory  (Fiore,  op.  cit.  p.  20). 
And  at  the  same  time  the  question  was  discussed,  without 
being  decided,  whether  Foreign  Judgments  should  be 
reviewable  on  their  merits.  Opinion  on  this  point  remained 
divided,  so  that  it  was  possible  for  some  writers  to  maintain 
that  they  could  be  declared  executory  without  review, 
while  yet  the  Belgian  Court  of  Cassation  had,  in  1849,  laid 
down  the  opposite  doctrine.  In  the  case  of  French  Judg- 
ments, there  was  no  doubt,  it  is  said,  that  Belgian  Law 
required  their  review,  in  terms  of  the  Rescript  of  King 
Wniiam  I.,  9th  Sept.,  1814. 

The  existing  Dutch  Legislation  seems  to  allow  no  force 
to  Foreign  Judgments  save  in  certain  cases  expressly  pro- 
vided for  (Code  Civ.  Proc.  Art.  431).     But  the  Government, 
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as  we  shall  show  later  on,  appears  to  be  favourable  to  a 
considerable  extension  of  its  present  rules,  under  Inter- 
national Conventions. 

In  France,  Art.  543  of  the  Code  of  Civil  Procedure,  refers 
back  to  Arts.  2123  and  2128  of  the  Code  Napoleon,  the  gist 
of  the  whole  being  that  Foreign  Judgments  can  only  be 
made  executory  by  the  decision  in  that  sense  of  a  French 
Court,  saving  contrary  dispositions  in  Treaties  and  in  the 
Public  Law  of  France ;  but  as  to  the  extent  of  the  com- 
petence of  the  French  Court  in  such  questions,  there 
appears  still  to  be  much  uncertainty.  That  it  would  be 
held  to  extend  to  a  review  of  the  Foreign  Judgment  on  its 
merits  seems  to  be  at  least  doubtful. 

Switzerland  appears  to  be  guided  principally  by  the 
existence  or  non-existence  of  Treaty-Stipulations,  in  the 
view  which  it  takes  of  Foreign  Judgments.  Inter-can- 
tonally,  Judgments  have  force  throughout  the  Confederation. 

In  Sweden  and  Norway  the  Foreign  Judgment  is  con- 
sidered as  non-existent.  In  Russia  and  Portugal,  says 
Fiore,  it  is  declared  executory,  after  review  on  its  merits. 
But,  with  regard  to  Russia,  his  statement  of  the  law  would 
seem  on  this  head  to  require  modification,  for  M.  Martens, 
himself  a  Professor  in  the  University  of  St.  Petersburg, 
has  pointed  out*  that  Foelix,  who  was  followed  by  Fiore, 
wrote  before  the  latest  changes  in  the  Russian  Law. 
These  changes  are  described  by  Martens  as  having  brought 
about  a  revolution  in  Russian  Jurisprudence.  It  does  not 
appear  to  us,  after  careful  consideration  of  the  language 
used  by  M.  Martens,  that  the  Russian  Courts  do  now 
review  a  Foreign  Judgment  on  its  merits. 

The  Court  which  has  cognisance  of  such  cases  is  the 
Court  of  the  Arrondissement,  or  District,  in  which  execution 
is  sought  (Code  of  Civ.  Proc.  of  i860,  Art.  1275).  This 
Court,  after  having  examined  whether  the  case  was  really 

*  Journ.  de  Dr.  Int.  Priv6,  1878,  pp.  I39t  et  seqq. 
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decided  in  the  foreign  country  by  a  competent  Tribunal, 
gives  its  "exequatur"  without  previous  review  of  the  case 
*'ab  imo  "  (lb.  Arts.  1276-1279).  This  certainly  seems  con- 
clusive as  regards  the  latest  Russian  Jurisprudence  known 
to  us.  There  are,  of  course,  dispositions  with  regard  to 
public  order  and  the  existing  Laws  of  the  Empire,  similar 
to  those  which  we  have  noticed  in  Belgium,  and  which 
may  be  considered  common  to  all  civilised  countries.  M. 
Martens  argues  from  a  judgment  of  the  Imperial  Court  of 
Cassation,  under  the  direction  of  the  Senate,  in  1873,  that 
the  existence  of  Treaty-Stipulations  between  Russia  and  the 
country  of  the  Foreign  Judgment  is  in  no  wise  necessary  to 
the  execution  of  such  a  judgment  by  authorisation  of  the 
Russian  Courts.  And  his  argument  on  this  point  seems 
both  clear  and  cogent. 

In  Spain,  Treaty-Stipulations  and  Reciprocity  seem  alike 
to  be  demanded.  That  Greece  should  not  yet  have  con- 
cluded any  such  Treaties  is  not  surprising,  nor  yet  that 
under  existing  circumstances  she  gives  validity  to  Foreign 
Judgments  whenever  asked.  To  this  broad  statement, 
however,  Fiore  himself  mentions  (op.  cit.  p.  26)  an  excep- 
tion of  a  somewhat  curious  character,  considering  the 
relative  youth  of  modern  Hellenic  Jurisprudence.  Execu- 
tion is  disallowed  in  Greece  if  the  Foreign  Judgment  was 
given  "  in  opposition  to  the  proved  facts  of  the  case^''  which  is 
not  saying  much  for  the  Greek  estimate  of  Foreign  Courts. 

It  would  seem  that  the  power  of  review  on  the  part  of 
the  Hellenic  Tribunals  is  very  widely  interpreted,  and  that 
in  point  of  fact  the  case  may  be  gone  into  "  de  novo,'*  on 
demand  of  the  defendant,  when  execution  is  sought  against 
him.  He  may  bring  forward  fresh  proofs^  says  Fiore,  to 
persuade  the  local  judges  to  a  different  view  from  that  taken 
by  the  Foreign  Court.  This  clearly  amounts  to  a  fresh 
trial,  and  is  not  at  all  the  same  thing  as  giving  execution  to 
a  Foreign  Judgment.  Perhaps  this  inclination  to  carrying 
the  doctrine  of  review  to  excess,  or  rather  entirely  altering 
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its  aspect,  may  be  due  in  part  to  the  confusion  which  Greek 
Jurists  themselves  confess  to  reign  supreme  in  modern 
Hellas.  Such  Codification  as  has  been  hitherto  put  into 
force  is  due  chiefly  to  one  of  the  Bavarian  members  of  King 
Otho's  Council  of  Regency,  the  Senator  G.  L.  von  Maurer. 
It  consists  of  a  Code  of  Civil  Procedure,  a  Penal  Code,  and 
a  Code  of  Criminal  Instruction,  all  borrowed  from  the 
French  Codes,  except  the  Penal  Code,  which  was  based  on 
a  then  existing  Draft  Code  for  Bavaria.  A  Civil  Code  had 
been  projected  by  Maurer,  who  had  caused  the  Greek  Cus- 
tomary Law  to  be  collected  with  a  view  to  ultimate  Codifi- 
cation. But  the  matter  may  be  said  to  have  slept  from  that 
day  until  1856,  when  the  first  part  of  the  proposed  Code 
was  published.  This  contained  the  Titles  concerning  the 
enjoyment  and  privation  of  Civil  Rights,  Civil  Registration, 
and  Domicil.  In  1861  fresh  Titles  were  published  concern- 
ing Minority,  Tutela,  and  Emancipation.  Meanwhile  the 
whole  of  the  Civil  Law  of  the  Byzantine  Empire  remains 
in  force.  Thus  it  is  easy  to  see,  as  Professor  Calligas,  of 
the  University  of  Athens,  remarks  in  the  interesting  paper* 
upon  which  we  rely  for  these  facts,  what  is  the  state  of 
existing  Legislation  in  Greece.  We  should  not  hesitate  to 
say  that  such  a  state  must  be  one  little  removed  from  chaos, 
and  we  can  well  understand  that,  under  the  circumstances, 
a  Hellenic  Tribunal  might  consider  it  much  easier  to  go 
into  a  foreign  case  "  de  novo  "  than  to  attempt  to  settle 
whether  or  no  it  had  been  decided  in  confonnity  with 
Greek  Law.  We  find  nothing  bearing  directly  on  the 
subject  of  Foreign  Judgments  in  the  sketch  of  the  Draft 
Code  given  by  Prof.  Calligas,  but  it  may  not  be  out  of 
place  to  remark  that  the  Code  Napol6on  and  the  Italian 
Code  form  the  principal  sources  of  the  new  Hellenic 
Legislation. 
The  practice  of  the   United    States  in  the  matter  of 

*  Bttlletin,  Society  of  Comparative  Legislation  (Paris),  July,  1876 
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Foreign  Judgments,  as  explained  in  the  latest  account  we 
have  seen,*  by  Messrs.  Coudert  Brothers,  advocates  in  New 
York,  appears  to  be  not  without  points  of  similarity  to  the 
Greek  practice.  And  yet  there  is  not  the  same  reason  for 
a  fresh  action  there  as^we  have  suggested  for  Hellas.  But 
as  a  Foreign  Judgment  can  only  receive  effect  in  the  United 
States  by  means  of  the  authority  of  a  local  Court,  it 
becomes  necessary,  say  Messrs.  Coudert,  to  originate  a 
new  process,  based,  however,  on  the  judgment,  not  on  the 
subject  of  the  litigation.  Yet  the  object  of  this  new  suit  is 
only  to  establish  the  regularity  of  the  Foreign  Judgment, 
which  is  not  itself  reviewed  by  the  American  Court.  It 
appears  to  us  somewhat  difficult  to  maintain,  as  neverthe- 
less we  do  find  maintained,  that  Courts  which  require  a 
fresh  suit  to  be  brought  on  the  question  of  the  regularity  of 
a  Foreign  Judgment  are  upholding  the  definitive  effect  of 
such  Judgment.  Perhaps,  however,  what  is  really  meant  is 
only  that  the  United  States  Courts  take  the  ordinary  pre- 
caution, which  we  have  seen  required  by  other  Judicatures, 
to  have  the  regularity  of  the  Foreign  Judgment  established 
before  proceeding  to  give  it  effect.  If  so,  the  true  state  of 
the  case  might  be  put  much  more  plainly  and  briefly.  If 
that  is  all  that  the  United  States  Courts  do,  it  is  neither 
more  nor  less  than  what  the  Congress  of  South  American 
Jurists,!  held  at  Lima  last  year,  resolved  upon  recommend- 
ing. They  decided  that  Foreign  Judgments  should  be 
carried  out,  on  request  made  to  the  local  Court,  after 
examination  into  the  regularity  of  the  procedure  and  the 
executory  character  of  the  Judgment,  provided  it  be  not 
contrary  to  the  local  Constitution. 

As  the  Lima  Congress  only  comprised  those  States  of  the 
South  American  Continent  which  are  historically  Spanish, 
the  Brazilian  Empire  was  not  represented  there.    We  only 

*  Journ.  de  Dr.  Int.  Priv§,  1879,  pp.  21  et  seqq. 
f  Bulletin,  Soc.  of  Comp.  Leg.,  Jane,  1879. 
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know  that  the  latest  Brazilian  Legislation  on  the  subject  of 
Foreign  Judgments  took  place  in  1875,  and  in  general 
terms  that  the  Government  of  the  Empire  is  thereby 
authorised  to  regulate  the  execution  of  Foreign  Judgments, 
on  condition  of  reciprocity.* 

It  is  not  always  clear  on  the  surface  of  such  information 
as  we  can  obtain  whether  the  request  for  execution  may  be 
made  by  the  interested  party,  or  must  come  through 
rogatory  letters  of  the  foreign  Court-  The  Lima  Congress, 
by  exacting  a  "rogatory  commission,"  seems  to  have 
adopted  the  latter  course,  which  would  appear  likewise  to 
be  the  practice  of  some  European  States,  cg.y  Austria. 
But  in  stating  this  as  the  Austrian  practice,  Fiore  guards 
himself  by  saying  that  it  is  the  case,  at  least  as  regards 
Italy,  being  governed  by  a  ministerial  Order  of  1853,  and 
then,  of  course,  limited  to  the  Kingdom  of  Sardinia,  but 
renewed  in  1872  with  regard  to  the  Kingdom  of  Italy.  He 
then  discusses  the  difficulties  which  are  apt  to  arise  under 
such  a  rule,  showing  that  Italian  Courts,  not  being  bound 
to  such  a  course  by  their  own  Code,  frequently  refuse  to 
grant  the  desired  letters.  It  is  obvious  that  such  a  state  of 
things,  wherever  found,  must  cause  great  inconvenience  to 
the  subjects  of  the  two  States,  who  in  most  cases  would  be, 
as  a  matter  of  fact,  suffering  for  the  unfortunate  jealousies 
or  suspicions  which  often  have  no  better  origin  than  the 
fears  caused  by  a  perhaps  importunate  minority.  Of  the 
doctrine  and  practice  of  the  Italian  Courts  in  the  matter  of 
Foreign  Judgments  a  very  full  and  instructive  account  has 
been  given  in  the  pages  of  our  able  Belgian  contemporary, 
the  "  Revue  de  Droit  International  "t  (now  edited  by  Pro- 
fessor Rivier,  of  Brussels),  by  Sig.  Cesare  Norsa,  a  distin- 
guished Italian  Advocate,  and  Associate  of  the  Institute  of 

*  Annaaire  de  Legislation  Etrang^re.     1878.     Page  842. 

1 1877.  ^^*«  ^*  ^^^  ^^'1  forming  those  portions  of  a  longer  series  of  articles, 
which  deal  with  this  branch  of  Prirate  International  Law. 
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International  Law.  Sig.  Norsa  contends  that  the  Legisla- 
ture of  his  country  has  treated  this  question  in  a  liberal 
spirit,  and  that  it  is  favourable  to  the  execution  of 
Foreign  Judgments,  whatever  the  nationality  of  the  parties 
interested.  First  of  all,  says  Sig.  Norsa,  it  lays  down  the 
due  observance  of  International  Conventions  on  this  subject; 
failing  these,  it  determines  the  conditions  which  it  will 
exact  before  giving  force  to  the  Foreign  Judgment,  and 
which  bear  upon  its  form  rather  than  its  substance.  In 
principle,  the  substance  of  a  Foreign  Judgment  is  upheld  in 
Italy,  unless,  of  course,  it  be  contrary  to  the  Public  Law  of 
the  Kingdom,  or  to  public  order.  All  that  the  Italian 
Court  enquires  into  is  comprised  under  the  head  of  "  those 
external  conditions  which  constitute  the  essential  guarantees 
of  good  Procedure,"  viz.,  the  competence  of  the  Foreign 
Court,  the  regularity  of  its  procedure  in  the  case,  and  the 
observance  of  all  due  forms  securing  the  defendant's  rights. 
These  details  are  ascertained  by  the  process  called  **  giudizio 
di  delibazione,"  or  suit  for  exequatur  (instance  en  exequa- 
tur.) This  Procedure,  says  Sig.  Norsa,  is  sufficiently  simple, 
but  he  admits  that  it  is  still  capable  of  improvement.  By 
means  of  the  suit  for  exequatur,  force  is  given  to  Foreign 
Judgments ;  when  they  have  passed  the  necessary  ordeal  of 
examination  as  to  form,  they  may  be  declared  executory  in 
the  Kingdom  of  Italy.  Such  an  examination,  for  the 
necessity  of  which  Sig.  Norsa  contends,  is  totally  different 
from  a  review  of  the  Foreign  Judgment  on  its  merits,  and 
it  may  well  be  upheld  as  a  point  which  neither  can  nor 
ought  to  be  yielded.  It  is  implied  in  the  conditions  tabula- 
ted by  Mr.  Piggott*  as  being  those  under  which  Sir  Robert 
Phillimore  allows  "  res  judicata  "  to  be  a  "  complete  bar  to 
a  second  litigation."  It  is  expressed  in  the  conditions 
adopted  by  the  "  Institut  de  Droit  International  "  in  their 
Paris  session  last  autumn,  on  the  report  of  a  special  Com- 

*  Op.  Cit.  p.  30. 
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mittee,  formed  during  the  session  to  consider  the  question 
of  Foreign  Judgments.  Having  first  stated  their  opinion 
that  a  system  of  Diplomatic  Conventions  can  alone 
settle  the  conflicts  arising  under  this  head,  the  committee 
proceeded  to  make  the  following  practical  suggestions, 
which  we  cite  from  the  authorised  report  in  the  official 
organ  of  the  Institute.*  "Among  the  conditions  under 
which  exequatur  shall  be  accorded  to  Foreign  Judgments 
by  the  Courts  of  the  State  in  which  execution  is  to  take 
place,  it  must  be  stipulated  that,  without  revision  on  its 
merits,  the  plaintiff  shall  prove  that  the  Foreign  Judgment 
carries  execution  in  the  State  where  it  was  given,  which 
implies  proof  that  it  has  obtained  the  force  of  res  jtidicata^ 
in  all  those  cases  in  which  the  legislation  of  the  State 
where  it  was  given  does  not  consider  judgments  against 
which  no  appeal  lies  as  carrying  execution."  It  need 
scarcely  be  added  that  the  usual  reservations  concerning 
public  order  are  made  by  the  Institute,  but  we  may  draw 
attention  to  one  feature  as  being,  we  believe,  special  to 
its  programme,  viz,,  the  clause  added  in  M.  Moynier's 
suggestion,  bringing  in  Arbitration.  **  The  conflicts  to 
which  the  application  of  the  rules  of  procedure  determined 
by  International  Treaties  may  give  rise,  shall  be  submitted 
to  the  decision,  without  appeal,  of  a  Court  of  Arbitration 
of  which  the  constitution  and  functions  shall  be  laid  down 
in  the  Treaties."  Such  Courts,  if  they  were  ever  to  be 
constituted,  would  of  course  be,  pro  tanto,  International 
Courts.  They  might  perhaps  prove  a  first  step  in  the 
direction  of  a  general  system  of  International  Arbitration 
(not  necessarily  a  permanent  International  Tribunal),  such 
as  has  been  so  warmly  advocated  from  various  points  of 
view  by  Mr.  Dudley  Field,  the  late  Dr.  Miles,  Mr.  Henry 
Richard,  M.P.,  and  the  distinguished  Italian  Publicists, 
Mancini  and  Sclopis.    Into  this  fresh  question,  however,  we 

*  **  Revue  de  Droit  International.'*     Gand.  1878.     No.  III.,  p.  377. 
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cannot  here  enter.  It  must  suffice  for  the  present  to  have 
indicated  it  as  one  of  the  latest  solutions  suggested  for  a 
very  difficult  problem.  We  have  perforce  left  untouched 
many  of  the  questions  discussed  by  Mr.  Piggott,  even  when 
they  fell  more  within  our  scope,  while  others  were  distinctly 
outside  our  present  platform.  We  have  purposely  made 
our  Foreign  Law  statements  subject  to  reservation.  The 
difficulty  of  obtaining  accurate  information  is  very  great, 
and  will  be  best  appreciated  by  those  who  have  gone  most 
deeply  into  this  subject,  in  which  we  have  but  attempted 
to  pave  the  way  for  future  discussion. 

Such  discussion  will  be  best  initiated,  we  hold,  by  private 
individuals.  But  we  cannot  conclude  this  article  without 
reminding  our  readers  that  as  far  back  as  1874  ^he  Govern- 
ment of  the  Kingdom  of  the  Netherlands,  through  the  then 
Foreign  Minister,  M.  Gericke  De  Herwynen,  expressed,  in 
a  Circular  Note  to  the  other  European  Powers,  its  regret 
that  the  executory  force  of  judgments  in  Civil  and  Commer- 
cial causes  should  be  generally  speaking  solely  Territorial, 
and  that  even  where  an  Ex-territorial  force  was  given,  it 
should  be  hampered  by  a  Procedure  so  complicated  as 
almost  to  neutralise  its  ability  (Revue  de  Droit  Interna- 
tional. Gand.  1877.  I.,  p.  78).  This  is  stronger  language 
than  we  have  ourselves  used.  We  record  it  to  show  our 
readers  that  when  the  discussion  rises  from  individuals  to 
Governments,  it  will  not  be  an  entirely  new  question  to 
some  at  least  among  the  Cabinets  of  the  Old  World. 
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IV.— MIXED  MARRIAGES  IN  VIRGINIA:  KINNEY'S 

CASE. 

T  EGISLATION  in  the  various  States  of  the  American 
-^  Union  has  been  seriously  affected  by  the  existence  of 
a  strong  feehng  of  race-antagonism.  Thus  it  has  been 
decided,  in  United  States  Courts  (In  the  matter  of  Ah  Yup^ 
Alb.  L.J.  1878,  vol.  17,  No.  20),  that  a  Chinese  man  is 
not  a  "  white,"  in  the  legal  sense  importing  the  capacity 
of  naturalisation.  And  there  has  been  a  recent  judg- 
ment of  the  U.  S.  Circuit  Court  in  the  Eastern  District 
of  Virginia,  which  has  decided  that  the  Federal  Courts 
must  uphold  the  State  Law  of  Virginia,  which  prohibits 
intermarriage  between  the  white  and  black  races,  whether 
between  a  white  man  and  a  negro  woman,  or  the  converse, 
and  makes  any  such  marriages  not  simply  voidable,  but 
void.  The  judgment  in  the  c^se  which  has  recently  occu- 
pied the  Circuit  Court  in  East  Virginia  is  a  very  elaborate 
one,  and  we  think  the  care  with  which  it  was  drawn  up, 
quite  as  much  as  the  complicated  nature  of  the  questions 
involved,  renders  it  specially  deserving  of  reproduction  in 
these  pages.  For  it  will  be  observed  that  the  Court  had  to 
decide  upon  the  very  delicate  constitutional  question  of 
State  rights  and  Federal  rights,  as  well  as  to  consider  the 
nature  of  the  contract  of  marriage.  This  last  question  has 
occupied  so  much  of  our  own  attention  in  this  Review  that 
we  conceive  a  part,  at  least,  of  the  judgment  in  Kinney's 
case  may  be  looked  upon  as  carrying  on  the  discussion  from 
an  American  point  of  view.  In  laying  Judge  Hughes's 
decision  before  our  readers,  we,  of  course,  make  the  same 
reservation  as  the  learned  Judge  himself  made  in  its  delivery. 
That  is  to  say,  we  express  no  opinion  on  the  policy  or  the 
justice  (from  the  point  of  view  of  Natural  Law)  of  the  Law 
of  the  State  of  Virginia,  prohibiting  intermarriage  between 
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certain  races.  Nor  do  we  profess  to  agree  with  all  the 
various  links  in  the  chain  of  reasoning  by  which  the  Court 
arrived  at  its  decision.  Some  of  these,  indeed,  strike  us  as 
extremely  subtle,  and  open  to  question,  perhaps  even  to  a 
different  conclusion.  We  are  not  convinced,  for  instance, 
that  the  marriage  in  the  district  of  Columbia  may  not  have 
been  validly  contracted  by  Edmund  Kinney  and  Mary  Hall, 
qua  citizens  of  the  United  States,  though  it  were  invalid 
qua  their  State  citizenship.  But  the  ability  and  scrupulous 
carefulness  of  the  learned  Judge  are  evident  throughout. 

The  imposition  of  a  penalty  in  addition  to  declaring  the 
prohibited  marriage  void,  marks  a  salient  difference 
between  the  Virginian  and  English  Marriage  Laws.  And 
the  severity  of  such  a  punishment  as  five  years  of  imprison- 
ment with  hard  labour  inflicted  in  this  case,  in  accordance 
with  the  State  Laws,  will  probably  startle  Englishmen 
generally,  as  well  as  those  subjects  of  the  United  Kingdom 
who,  at  various  times,  have  committed  the  analogous  fraud 
on  their  country's  laws  of  going  to  a  foreign  State  to 
contract  marriage  with  a  deceased  wife's  sister. 

The  case  on  which  the  present  judgment  was  given 
arose  on  petition  of  Edmund  Kinney,  a  negro,  for 
five  years  resident  in  Hanover  County,  Va.,  who,  in 
October,  1878,  visited  Washington,  D.C.,  and  was  there 
legally  married  to  Mary  S.  Hall,  a  white  woman,  with 
whom  he  soon  after  returned  to  Hanover  County,  where 
they  lived  together  as  man  and  wife.  They  were  both 
arrested,  tried,  and  convicted  by  a  State  Court,  for 
feloniously  leaving  the  State  of  Virginia  for  the  purpose  of 
marrying,  and  for  having  so  intermarried,  and  then  returned 
to  the  State  of  their  domicil  and  there  cohabited.  Upon  con- 
viction, each  party  was  sentenced  to  five  years  of  hard  labour 
in  the  State  Penitentiary,  where  Kinney  was  confined  at  the 
time  of  presenting  his  petition,  pra3dng  for  a  writ  of  "  habeas 
corpus,''  addressed  to  the  superintendent  of  the  penitentiary, 
on  the  alleged  ground  that  the  petitioner  was  confined  in 
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violation  of  the  Constitution  and  Laws  of  the  United 
States. 

The  Attorney-General  of  Virginia  appeared  for  the  Com- 
monwealth of  Virginia.  Judgment,  refusing  the  writ,  was 
given  by  Judge  Hughes  in  the  following  terms* : — 

"  The  question  presented  by  this  petition  involves  so 
seriously  the  relations  of  the  Federal  courts  to  the  laws  of 
the  States  and  their  administration  by  State  tribunals,  that 
I  shall  be  excused  for  giving  a  carefully-considered  and 
painstaking  explanation  of  the  ground  of  my  action  in  this 
matter.  Leaving  out  of  the  text  such  words  and  clauses 
as  have  no  application  to  the  case,  the  following  are  the 
provisions  of  law  relating  to  the  jurisdiction  of  this  court 
on  the  question  of  awarding  a  writ  of  habeas  corpus  on 
this  petition : 

"  Section  753  of  the  Revised  Statutes  of  the  United 
States  provides  that  the  writ  of  habeas  corpus  shall,  in  no 
case,  extend  to  a  prisoner  in  jail,  unless  (among  other 
instances  of  which  this  is  not  one)  *  where  he  is  in  custody 
in  violation  of  the  Constitution  or  a  law  of  the  United 
States.'  Section  754  requires  that  the  application  for  the 
writ  shall  be  in  writing,  setting  out  the  facts  concerning 
the  petitioner's  detention,  verified  by  affidavit ;  and  section 
755  authorizes  the  writ  to  issue,  *  unless  it  appears  from 
the  petition  itself  that  the  applicant  is  not  entitled  thereto.' 

**  The  writ,  therefore,  is  not  issued  as  a  matter  of  course. 
Whether  it  shall  go  out  or  not  depends  upon  the  facts 
presented  by  the  petition,  showing  whether  or  not  the 
petitioner's  detention  in  jail  is  in  violation  of  the  Consti- 
tution or  a  law  of  the  United  States.  If  it  appears  from 
the  petition  itself  that  the  Constitution  or  a  law  of  the 
United  States  has  not  been  violated  in  the  petitioner's 
arrest  and  imprisonment,  then,  of  course,  the  writ  must  not 

•  U.S.  Circuit  Court,  Eastern  District  of  Vau,  Richmond,  Va  ,  14  May,  1879. 
Ex  parte  Edmund  Kinney.    Reported  in  the  Virginia  Law  Journal^  Vol.  III. 
No.  6,  June,  1879. 
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go  but.  It  IS  essential,  therefore,  f o  inquire  whether,  in  the 
facts  stated  by  the  petition,  the  Constitution  or  any  law  of 
the  United  States  has  been  violated  ;  and  first,  I  will  con- 
sider whether  there  has  been  a  violation  of  the  Consti- 
tution. 

"  It  must  not  be  forgotten  that  the  Federal  courts  are 
forbidden  to  issue  the  writ  of  habeas  corpus  in  favour  of  a 
prisoner  in  jail  under  conviction  of  a  State  court,  unless 
the  petition  itself  makes  a  case  for  jurisdiction  under  section 
753.  I  am  to  inquire  whether  the  averments  in  this  peti- 
tion release  me  from  that  inhibition.  I  can  imagine  no 
subject  on  which  the  Federal  courts  ought  to  be  more 
considerate  in  assuming  jurisdiction. 

"  The  petitioner  here  is  a  negro  man  ;  but  the  question 
of  issuing  the  writ  does  not  turn  upon  any  provisions  of  the 
Constitution  relating  particularly  to  race  or  colour.  It  is 
only  the  Fifteenth  Amendment  which  makes  special  mention 
of  that  subject,  in  providing  that  the  right  of  a  citizen  of 
the  United  States  to  vote  shall  not  be  denied  or  abridged 
on  account  of  race  or  colour.  No  other  provision  relates 
particularly  to  the  distinction  of  race  or  colour.  And  as  no 
question  of  voting  is  raised  in  this  case,  we  have  no  concern 
with  the  Fifteenth  Amendment.  The  question  here  is  one 
of  marrying,  and  there  is  nothing  in  the  National  Constitu- 
tion expressly  forbidding  a  State  from  abridging  the  right 
of  marrying,  or  indeed  any  right  but  that  of  voting,  on 
account  of  race  or  colour.  The  Fifteenth  Amendment 
embodies  the  implication  that  a  State  may  abridge  any 
privileges  of  its  citizens  other  than  that  of  voting.  No  pro- 
vision of  the  Constitution  relating  particularly  to  the 
coloured  man  as  such  has  been  violated  by  the  State  of  Vir- 
ginia in  the  prosecution,  conviction  and  imprisonment  of 
this  petitioner. 

"  If  any  constitutional  provision  has  been  violated  at  all, 
it  is  only  some  general  provision  relating  to  the  rights  and 
privileges  of  citizens  at  large.     Is  it  contended  that  the 
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first  section  of  the  Fourteenth  Amendment  has  been  violated? 
That  section  declares  that  *  all  persons  born  in  the  United 
States  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside,'  and  provides  that  *  no  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  of 
citizens  of  the  United  States,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.*  This 
section,  after  declaring  that  all  persons  born  in  the  United 
States  shall  be  citizens  (i)  of  the  United  States  and  (2)  of 
the  State  wherein  they  reside,  goes  on  in  the  same  sentence 
to  provide  that  no  State  shall  abridge  the  privileges  of 
citizens  of  the  United  States ;  but  does  not  go  on  to  forbid 
a  State  from  abridging  the  privileges  of  its  own  citizens. 
Leaving  the  matter  of  abridging  the  privileges  of  its  own 
citizens  to  the  discretion  of  each  State,  the  section  proceeds, 
in  regard  to  the  latter,  only  to  provide  that  no  State  *  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.' 

"Thus  it  is  seen  that  the  Fourteenth  Amendment  itself 
classifies  the  privileges  of  citizens  into  those  which  they 
have  as  *  citizens  of  the  United  States,*  and  those  which 
they  have  as  *  citizens  of  the  State  wherein  they  reside ;  * 
and  this  classification  has  been  abundantly  recognized, 
illustrated  and  enforced  by  the  Supreme  Court  of  the  United 
States  in  numerous  decisions.* 

"  The  rights  which  a  person  has  as  a  citizen  of  a  State 
are  those  which  pertain  to  him  as  a  member  of  society,  and 
which  would  belong^  to  him  if  his  State  were  not  a  member 
of  the  American  Union.     Over  these  the  States  have  the 

*  **  See  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheaton,  629 ; 
Gibbons  v.  Oden^  9  Wheaton,  203  ;  New  York  City  v.  Miln,  zi  Peters,  133  ; 
Scott  V.  Sand/ord,  19  Howard,  404.'6  and  580 ;  License  Tax  Cases,  5  Wall.,  471 ; 
Paul  V.  Virginians  Wall.,  180;  United  States  v.  Witt,  9  Wall.,  41;  The 
Slaughter  House  Cases,  16  Wall.,  36 ;  United  States  v.  Reese  et  a/.,  2  Otto, 
214,  and  United  States  v.  Cruikshank  et  aU,  2  Otto,  542.  See  also  Corfield  v. 
Coryell,  4  Wash.,  c.  c,  371 ;  United  States  v.  Petersburg  Judges  of  Election,  1 
Hughes,  505,  and  The  Federalist,  No.  45." 
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usual  powers  belonging  to  government ;  and  these  powers 
*  extend  to  all  objects  which,  in  the  ordinary  course  of 
affairs,  concern  the  lives,  liberties  (privileges),  and  properties 
of  the  people ;  and  of  the  internal  order,  improvement  and 
prosperity  of  the  State.' — Federalist,  No.  45.  *  The  framers 
of  the  Constitution  did  not  intend  to  restrain  the  States  in 
the  regiilation  of  their  civil  institutions,  adopted  for  internal 
government,  and  the  instrument  they  have  given  us  is  not 
to  be  so  construed.'  (Chief  Justice  Marshall,  si>eaking 
specially  of  marriage,  in  the  Dartmouth  College  Case,  4 
Wheaton,  629.)  Their  powers  extend,  of  course,  to  the 
control  of  the  domestic  relations  of  all  classes  of  citizens  of 
a  State. 

"  On  the  other  hand,  the  rights  which  a  person  has  as  a 
citizen  of  the  United  States  are  such  as  he  has  by  virtue  of 
his  State  being  a  member  of  the  American  Union  under  the 
provisions  of  our  National  Constitution.  For  instance,  a 
man  is  a  citizen  of  a  State  by  virtue  of  his  being  native  and 
resident  there ;  but  if  he  emigrates  into  another  State,  he 
becomes  at  once  a  citizen  there  by  operation  of  the  pro- 
vision of  the  Constitution  of  the  United  States  making  him  a 
citizen  there ;  and  he  needs  no  special  naturalization,  which, 
but  for  the  Constitution,  he  would  need,  to  become  such  a 
citizen.  Again,  if  a  citizen  of  Virginia  is  allowed  by  her 
laws  to  carry  on  a  business  by  paying  a  certain  tax,  a 
citizen  of  Maryland  who  comes  into  Virginia  and  pays  the 
tax  is  entitled  under  the  National  Constitution  to  carry  on 
the  same  business  in  Virginia.  The  Virginian  carries  on 
the  business  here  by  right  of  his  State  citizenship :  the 
Marylander  carries  it  on  here  by  right  of  his  national 
citizenship.  In  the  Slaughter  House  Cases,  the  Supreme 
Court  of  the  United  States  had  under  review  an  act  of  the 
Legislature  of  Louisiana  incorporating  a  company  and 
conferring  upon  it  the  exclusive  privilege  of  slaughtering 
animals  within  a  defined  area  adjoining  the  city  of  New 
Orleans.     Certain  butchers  of  the  vicinity,  who  were  thus 
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deprived  of  the  privilege  of  exercising  their  trade  in  that 
area,  assailed  the  charter  as  contrary  to  the  provision  of 
the  Fourteenth  Amendment  of  the  National  Constitution 
quoted  above.  But  the  Supreme  Court  held  that  the 
privilege  of  butchering  animals  was  of  the  class  belonging 
to  persons  as  citizens  of  their  State,  and  not  belonging  to 
them  as  citizens  of  the  United  States.  It  therefore  held 
that  the  legislative  act  abridging  this  right  of  the  New 
Orleans  butchers,  and  confining  it  exclusively  to  a  favoured 
corporation,  did  not  violate  the  Fourteenth  Amendment  or 
any  law  passed  under  it,  and  could  not  be  the  subject  of 
relief  by  a  Federal  court,  however  unjust  the  State  law. 

"  In  the  light  of  this  commentary,  can  it  be  intelligently 
contended  that  the  laws  of  Virginia  relating  to  marriage  are 
obnoxious  to  the  Fourteenth  Amendment  ? 

"  These  laws  are  as  follows  : 

"  The  ninth  section  of  chapter  104  of  the  Code  of  Virginia 
provides  that  *  no  man  shall  marry  his  mother,  grandmother, 
stepmother,  sister,  daughter,  granddaughter,  half  sister, 
aunt,  son's  widow,  wife's  daughter  or  her  grandmother  or 
stepmother,  brother's  daughter  or  sister's  daughter.'  The 
tenth  section  of  the  same  chapter  provides  that  no  woman 
shall  marry  within  degrees  correlative  with  those  defined  in 
the  ninth  section.  Among  still  other  inhibitions  of  marriage, 
the  same  Code,  in  the  first  section  of  chapter  105,  provides 
that  *  all  marriages  between  a  white  person  and  a  negro, 
and  all  marriages  which  are  prohibited  by  law  on  account 
of  either  of  the  parties  having  a  former  wife  or  husband 
then  living,  shall  be  absolutely  void,  without  any  decree  of 
divorce  or  other  legal  process.' 

"  The  penal  provisions  are  as  follows :  *  If  any  person 
marry  in  violation  of  the  ninth  or  tenth  section  of  chapter 
104  of  the  Code,  he  shall  be  confined  in  jail  not  more  than 
six  months,  or  fined  not  exceeding  500  dols.,  at  the  discretion 
of  the  jury.  Any  white  person  who  shall  intermarry  with  a 
negro,  or  any  negro  who   shall  intermarry  with  a  white 
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person,  shall  be  confined  in  the  penitentiary  not  less  than 
two  nor  more  than  five  years.' — Criminal  Revisal  of  1878, 
chapter  8,  sections  3  and  8. 

^'  It  is  clear  that  I  am  bound  by  the  authorities  which 
have  been  cited  to  treat  the  privilege  of  marriage  as 
belonging  to  the  class  which  a  person  has  as  a  member  of 
society,  and  not  to  the  class  which  he  has  by  virtue  of  the 
State  in  which  he  resides  being  a  member  of  the  American 
Union.  If  Virginia  were  in  the  mid-ocean  or  on  the  anti- 
podal continent,  her  control  over  the  rights  and  privileges 
of  her  citizens  as  members  of  society,  including  marriage, 
would  be,  no  more  certainly  than  now,  unrestrained  by  any 
provision  of  the  National  Constitution.  The  right  to  enact 
as  law  any  one  of  the  three  prohibitions  of  marriage  which 
have  been  quoted  from  the  Code,  as  between  her  own 
citizens  residing  within  her  own  territory,  is  as  clear  as 
the  right  to  make  the  other  two.  With  the  propriety, 
policy,  or  justice  of  such  laws,  a  court  of  the  United  States 
has  nothing  to  do.  As  individual  citizens,  their  judges 
might  possibly  question  the  policy  of  such  a  State  law,  but 
as  judicial  officers  they  can  only  inquire  what  is  the  law. 
The  Fourteenth  Amendment  gives  no  power  to  Congress  to 
interfere  with  the  right  of  a  State  to  regulate  the  domestic 
relations  of  its  own  citizens,  and  if  a  State  enact  such  laws 
as  those  which  have  been  quoted,  the  Federal  courts  must 
respect  them  as  they  stand,  without  inquiring  into  the 
reasons  of  them.  However  harsh  a  State  law  may  be,  they 
can  only  say,  with  Ulpian,  '  Hoc  quidem  perquam  durum  esiy 
sed  ita  lex  scripta  est.' 

"  The  clause  of  the  Fourteenth  Amendment  under  review 
makes  a  further  distinction.  After  declaring  that  no  State 
shall  make  any  law  which  shall  abridge  the  privileges  of 
citizens  of  the  United  States,  it  adds :  '  Nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws.'  Here  is  a  distinction  between  citizens  of  the  United 
States  and  *  any  persons,'  whether  citizen  or  alien,  residing 
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or  happening  to  be  within  the  borders  of  a  Slate.  The 
declaratory  clause  forbids  any  abridgment  of  the  rights 
of  citizens  of  the  United  States.  The  remedial  clause 
gives  equal  protection  to  all  persons  whatever  while  within 
a  State's  borders.  The  amendment  does  not  provide  that 
the  privileges  shall  be  equal,  but  it  does  provide  that  pro- 
tection shall  be  equal.  It  establishes  equality  between  all 
persons  in  their  right  to  protection,  but  does  not  confer 
equality  in  the  privileges  they  are  to  enjoy.  It  provides 
that  whatever  privileges  the  Constitution  and  laws  of  the 
United  States  confer  upon  a  citizen  as  a  citizen  of  the 
United  States,  shall  be  enjoyed  without  abridgment ;  and 
it  provides  that  all  persons  within  a  State,  whether  a  citizen 
of  the  United  States,  or  of  the  States,  or  aliens,  shall  be 
equally  protected  by  the  laws  in  whatever  privileges, 
whether  equal  or  not  equal,  they  may  have  from  the  United 
States  or  from  the  State.  However  unequal  their  privileges 
respectively,  yet  a  foreigner,  a  citizen  of  another  American 
State,  and  a  citizen  of  the  State,  shall  have  the  benefit 
equally  in  the  State  of  all  remedial  laws  for  the  recovery  of 
rights,  and  of  all  legal  safeguards  ordained  for  the  protec- 
tion of  life,  liberty,  and  property. 

"  I  think  it  plain  from  this  review  that  an  equality  of 
privileges  is  not  enforced  by  the  Constitution  upon  a  State 
in  respect  to  its  domestic  laws,  for  the  government  of  its 
own  citizens  as  such,  while  they  are  within  its  jurisdiction. 
But  even  if  it  did  require  an  equality  of  privileges,  I  do  not 
see  any  discrimination  against  either  race  in  a  provision  of 
law  forbidding  any  white  or  coloured  person  from  marrying 
another  of  the  opposite  colour  of  skin.  If  it  forbids  a 
coloured  person  from  marrying  a  white,  it  equally  forbids 
white  person  from  marrying  a  coloured.  In  its  terms,  and 
for  all  I  know,  in  its  spirit,  the  law  is  a  prohibition  put  upon 
both  races  alike  and  equally.  In  the  present  case,  the 
white  party  to  the  marriage  is  in  imprisonment  as  well  as 
the  coloured  person. 
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**  I  think  it  clear,  therefore,  that  no  provision  of  the 
Fourteenth  Amendment  has  been  violated  by  the  State  of 
Virginia  in  its  prosecution  of  this  petitioner.  It  would 
seem  to  follow  from  this  conclusion  that  no  Act  of  Congress 
passed  to  enforce  that  amendment  is  violated  ;  and  I  know 
of  none  that  can  be  claimed  to  have  been,  unless  it  be  the 
first  section  of  the  Civil  Rights  Act  of  1866,  now  section 
1,977  of  the  Revised  Statutes,  which  provides  that  *all 
persons  within  the  jurisdiction  of  the  United  States  shall 
have  the  same  right  in  every  State  to  make  and  enforce 
contracts  as  is  enjoyed  by  white  citizens,  and  shall  be 
subject  to  like  punishments,'  &c.  As  to  punishments,  I 
have  just  shown  that  the  penalty  of  the  State  law  is 
denounced  equally  and  alike  upon  the  white  and  coloured 
persons  who  contract  the  illegal  marriage  with  each  other. 
As  to  rights,  this  is  a  law  for  the  enforcement  of  that  clause 
of  the  Fourteenth  Amendment,  which  requires  a  State  to 
give  the  equal  protection  of  the  laws  to  all  persons  within 
its  borders.  All  are  permitted  to  make  and  enforce  con- 
tracts ;  not,  indeed,  any  sort  of  contracts  which  they  may 
see  fit  to  make — e.g.^  polygamous  or  incestuous  contracts  of 
marriage,  or  usurious  contracts  for  money,  but  such  con- 
tracts as  are  lawful.  It  is  for  a  State  and  for  Congress, 
each  within  its  respective  sphere  of  constitutional  authority, 
to  say  what  shall  be  lawful  contracts,  and  it  is  only  such  as 
are  legal  that  can  be  made  and  enforced  within  the  State 
by  *  all  persons  within  the  jurisdiction  of  the  United  States.' 
Provided  the  State  law  does  not  abridge  a  right  which  a 
person  has  in  his  character  of  a  citizen  of  the  United 
States,  of  which  marriage,  as  we  have  seen,  is  not  one, 
the  State  may  declare  at  will  what  contracts  are  and 
what  are  not  legal  within  its  jurisdiction,  and  section 
1,977  confers  the  right  of  enforcing  only  such  contracts  as 
are  legal. 

**  Congress  has  made  no  law  relating  to  marriage.    It  has 
not,  simply  because  it  has  no  constitutional  power  to  make 
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laws  aiFecting  the  domestic  relations  and  regulating  the 
social  intercourse  of  the  citizens  of  a  State.  If  it  were  to 
make  such  a  law  for  the  States^  that  law  would  be  un- 
constitutionaly  and  the  Federal  courts  would  not  hesitate 
to  declare  it  so.  It  is  the  State  which  is  endowed  with  the 
sovereign  power  of  making  such  laws,  and  therefore  only 
those  contracts  of  marriage  that  are  legal  under  State  laws 
can  be  enforced  or  enjoyed  within  the  jurisdiction  of  the 
State. 

"All  this  has  been  said  on  the  hypothesis  that  the 
contract  of  marriage  is  subject,  like  pecuniary  contracts, 
to  the  operation  of  section  1,977-  But  marriage  is  more 
than  a  contract.  It  may  be  entered  into  at  the  will 
of  competent  parties,  but  it  cannot,  as  other  contracts 
may,  be  released  at  their  will.  Nor  can  its  terms  be 
shaped  at  their  will ;  it  cannot  be  for  so  many  years  and 
then  cease,  for  it  must  be  '  until  death  us  do  part ; '  it 
cannot  be  entered  into  with  one  or  more  of  the  opposite 
sex  at  pleasure,  but  must  be  with  one  only,  for  the  joint 
lives ;  it  cannot  be  confined  in  effect  to  a  single  territorial 
jurisdiction,  but  has  the  same  effect  all  over  the  world,  so 
far  as  permitted  by  the  law  of  each  State  or  nation.  It 
is  plain,  therefore,  that  marriage  is  not,  in  many  of  its 
qualities,  of  the  class  of  contracts  contemplated  by  section 
1,977  of  the  Revised  Statutes;  and  in  the  Dartmouth 
College  Case  (4  Wheaton,  629),  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  the  clause  of  article  i, 
section  10,  of  the  National  Constitution,  forbidding  a  State 
firom  passing  any  law  impairing  '  the  obligation  of  con- 
tracts'  does  not  embrace  marriage,  it  never  having  been 
intended  to  forbid  a  State  Legislature  to  pass  an  act  of 
divorce,  or  an  act  conferring  power  upon  State  Courts  to 
grant  decrees  of  divorce ;  the  Supreme  Court  being  of 
opinion  that  the  contracts  contemplated  by  the  clause 
were  only  such  as  relate  to  property  or  pecuniary  values 
(i  Minor's  Inst.,  275).    Thus  we  see,  from  another  point  of 
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view,  that  marriage  is  not  one  of  the  *  privileges  '  in  regard 
to  which  the  National  Constitution  and  Congress  can 
restrict  the  power  of  the  States. 

"  It  is  clear,  on  the  whole,  that  section  1,977  is  not 
violated  by  the  marriage  laws  of  Virginia,  and  I  know  of 
no  other  act  of  Congress  that  has  been,  considering  the 
petitioner  and  his  consort  as  citizens  of  Virginia,  and 
treating  their  case  as  if  the  marriage  had  been  entered 
into  in  this  State. 

"  But  this  marriage  was  not  entered  into   here.    The 
parties  to  it  went  to  the   District  of   Columbia  for  the 
purpose  of  contracting  it ;  did  there  contract  it ;   and  re- 
turned to  reside  and  cohabit  together  in  this  State.     Yet 
this  is  not  the  case  of  citizens  of  another  State,  lawfully 
married  in  that  domicile,  afterwards  migrating  thence  in 
good  faith  into  this  State.     If  this  petitioner  had  been  a 
born  citizen  of  the  District  of  Columbia,   and   had  there 
married  a  white  woman  in  conformity  to  the  laws  of  that 
jurisdiction,  and  had  afterwards  migrated  with  his  lawful 
wife  to  Virginia,  and  had  been,  after  becoming  thus  domi- 
ciled here,  prosecuted  under  that  provision  of  the  law  of 
Virginia  which  has  been   quoted,  and  convicted  and  im- 
prisoned, and  had  filed  his  petition  here,  praying  for  an 
inquiry  into  the  cause  of  his  detention  in  prison,  the  cause 
presented  would  have  been  essentially  diflferent  from  that 
actually  under  consideration.    Then  the   question  would 
have  been  whether  such  citizens  pf  another  State  could 
claim  here  the  protection   of  the  second  section  of  the 
fourth  article  of  the  National  Constitution.    This  section 
declares  that  *  The  citizens  of  each  State  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in  the  several 
States.'     At  first  blush  it  would  seem  that  this  provision 
would  give  a  citizen  of  the  District  of  Columbia,  lawfully 
married  as  a  citizen  there  and  afterward  domiciliating  here, 
the  right  to  reside  here  under  that  marriage.     But  even  in 
such  a  case  the  Supreme  Court  has  decided  otherwise. 
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That  such  a  citizen  would  have  a  right  of  transit  with  his 
wife  through  Virginia,  and  of  temporary  stoppage,  and  of 
carrying  on  any  business  here  not  requiring  residence, 
may  be  conceded,  because  those  are  privileges  following  a 
citizen  of  the  United  States,  as  given  by  the  section  of  the 
Constitution  just  quoted,  and  by  the  clause  of  the  Four- 
teenth Amendment  previously  considered.  But  it  is  equally 
true  that  5uch  a  citizen  could  not,  by  becoming  a  citizen  of 
Virginia,  bring  here  the  privilege  of  exercising,  as  such,  a 
right  legally  enjoyed  in  the  District,  but  not  given  here. 
In  the  case  of  Paul  v.  Virginia  (8  Wallace,  180)  the  Supreme 
Court  of  the  United  States  held  that  *  special  privileges 
enjoyed  by  citizens  in  their  own  States  are  not  secured  to 
them  in  other  States '  by  the  provision  of  the  fourth  article 
of  the  Constitution  which  has  been  quoted.  Reviewing  its 
decision  in  Bank  of  Augusta  v.  Earle  (13  Peters,  586),  the 
court  said  that  it  was  never  intended  by  this  provision  to 
give  to  citizens  from  another  State  higher  and  greater 
privileges  in  any  State  than  are  enjoyed  by  citizens  of  that 
State ;  that  it  *  was  not  intended  by  the  provision  to  give 
to  laws  of  one  State  any  operation  in  other  States ;  that 
they  can  have  no  such  operation  except  by  the  permission, 
express  or  implied,  of  those  States ;  and  that  the  special 
privileges  which  they  confer  must  be  enjoyed  at  home, 
unless  the  assent  of  other  States  to  their  enjoyment  therein 
be  given.*  (Pp.  i8o,  i8i  of  8  Wallace.)  The  provision  of 
the  Constitution  in  question  refers  to  the  privileges  given 
in  the  State  into  which  the  citizen  goes,  and  not  to  those 
given  in  the  State  from  which  he  comes.  And  so,  even  if 
this  petitioner  had  been  a  citizen  of  another  State,  lawfully 
married  there,  and  had  come  here  bringing  his  wife,  in- 
tending to  live  here  in  a  condition  of  matrimony  forbidden 
by  our  laws,  he  could  not  claim  the  protection  of  the 
National  Constitution  or  of  any  law  of  Congress  in  thus 
violating  our  laws. 
"  But  the  case  of  the  petitioner  is  weaker  than  that  just 
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supposed.  He  and  his  consort  were  citizens  of  Virginia. 
They  went  abroad  to  be  married  in  evasion  of  her  laws,  and 
they  returned  to  cohabit  together  here  in  violation  of  them. 
The  marriage  certificate  gives  Virginia  as  the  petitioner's 
residence,  and  his  going  to  the  District  of  Columbia  was 
plainly  an  act  in  fraudem  legis  domestic^.  The  question 
whether  a  marriage  illegal  at  home,  and  contracted  in 
another  place,  to  which  the  parties  had  gone  in  intentional 
evasion  of  the  domestic  law,  should  be  treated  as  valid  by 
the  home  State  on  their  resuming  residence  within  it,  has 
been  much  discussed  by  learned  jurisconsults,  such  as 
Burge,  Huber,  Savigny,  Pothier,  Lord  Mansfield,  Lord 
Campbell,  Lord  Cranworth,  Story,  Kent,  Wharton  and 
others,  whose  opinions  have  been  divided.  But  the  ques- 
tion thus  discussed  has  supposed  the  non-existence  of 
positive  law  in  the  home  State.  It  has  been  on  the  question 
whether  the  courts  of  the  home  State  should,  in  the  absence 
of  statutory  law,  treat  the  marriage  as  valid  in  comity 
to  the  State  where  it  was  contracted  ;  all  writers  conceding 
to  the  home  State  the  power  of  adopting  positive  laws 
declaring  such  marrriage  illegal  at  will.  For  I  think  I  do 
not  go  too  far  when  I  assert  it  as  a  principle  now  well  settled 
that  *  a  State  may  follow  its  citizens  abroad  and  attach  to 
acts  done  there  the  same  consequences  as  if  done  at  home ; 
and  that  though  the  law  of  the  place  of  a  marriage  may 
determine  its  forms  and  regularity,  yet  the  law  of  the 
domicile  of  the  parties  must  decide  whether  the  contract 
was  one  which  might  be  lawfully  made ;  \  and  this  unques- 
tionably is  the  rule  in  regard  to  marriages  polygamous, 
incestuous  and  contrary  to  public  policy.  Our  own  Court 
of  Appeals  has  so  decided  in  Kinney  v.  Commonwealth  (2 
Virginia  Law  Journal,  632) ;  following  the  English  House  of 
Lords  in  the  case  of  Brook  v.  Brook  (9  House  of  Lords 
cases,  193).  So  also  have  the  Supreme  Courts  of  North 
Carolina,  South  Carolina  and  Louisiana,  in  Williams  v.  OaUs 
(5  Iredell,  538) ;  State  v.  Kennedy,  (76  North  Carolina,  351) ; 
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State  V.  RosSf  (yy  ibid.),  and  Central  Law  Journal  for  April, 
1877,  and  Dupre  v.  Bonead  (10  La.  An.,  411). 

"  But  the  Supreme  Court  of  Massachusetts,  in  Medway  v. 
Needham  (16  Mass.,  157),  and  that  of  Kentucky,  in  Steven- 
son  V.  Gray  (17  B.  Monroe,  192),  have  decided  contrari- 
wise. 

"  The  question  can  no  longer  be  treated  as  open,  however, 
in  Virginia,  whose  Legislature  has  recently,  in  the  criminal 
revisal  of  March  14,  1878,  chapter  7,  section  3,  declared 
that: 

"  *  If  any  person,  resident  in  this  State  and  within  the  de- 
grees of  relationship  mentioned  in  the  ninth  and  tenth  sec- 
tions of  chapter  104  of  the  Code,  or  any  white  person  and 
negro,  shall  go  out  of  the  State  for  the  purpose  of  being 
married,  and  with  the  intention  of  returning,  and  be 
married  out  of  it,  and  afterward  return  to  and  reside  in  it, 
cohabiting  as  man  and  wife,  they  shall  be  as  guilty,  and 
be  punished,  as  if  the  marriage  had  been  in  this  State.' 

"  Now  there  are  many  illegal  marriages  other  than  those 
named  in  the  foregoing  penal  section,  of  which,  though 
illegal  here,  Virginia  takes  no  notice  if  contracted  with- 
out her  jurisdiction.  The  ordinary  *  runaway  matches,' 
so  frequent  in  this  country,  and  those  known  as  Gretna 
Green  marriages  in  England  are  not  placed  in  either  country 
under  the  ban  of  annulling  or  penal  statutes,  but,  on  the 
principles  of  inter-state  comity,  are  allowed  to  stand  good. 
It  is  only  marriages  which  are  polygamous,  incestuous  or 
contrary  to  public  policy  which  are  made  the  subject  of 
penal  exactments,  such  as  that  of  the  third  section  of 
chapter  7  of  our  criminal  revision  just  given. 

**  This  petitioner  is  here,  not  as  a  citizen  of  the  District 
of  Columbia,  to  which  he  went  to  be  married  in  evasion 
of  the  laws  of  Virginia,  but  as  a  citizen  of  Virginia  amen- 
able to  her  laws.  He  is  here  in  that  character  only,  and  has 
brought  back  no  other  right  in  regard  to  the  marriage  which 
he  made  abroad   than  he  took  away.     He  cannot  bring  the 

29 


448        MIXED  MARRIAGES  IN  VIRGINIA  :    KINNEY*S  CASE. 

marriage  privileges  of  a  citizen  of  the  District  of  Columbia, 
any  more  than  he  could  those   of  a  citizen   of  Utah,  into 
Virginia,  in  violation  of  her  laws.   It  was  competent  for  the 
State  of  Virginia,  so  far  as  there  is  anything  in  the  Consti- 
tution and  laws  of  the  United  States  to  prevent,  to  enact 
the  law  just  quoted  under  which  the  petitioner  was  convicted, 
and  therefore  his  case  is  beyond  relief  from  a  Federal  court. 
I  know  it  is  claimed  that  the  provision  of  the  fourth  article 
of  the  National  Constitution,  which  requires  each  State  to 
*  give  full  faith  and  credit  to  the  public  acts,  records  and 
judicial  proceedings  of  the  other  States,'  has  an  important 
bearing  on  the  present  case.  I  have  already  abundantly  shown 
that  it  cannot  have  the  effect  of  making  the  laws  of  one  State 
the  laws  of  another.  It  is  doubtful  whether  the  marriage  certi- 
ficate of  a  clergyman  or  magistrate  is  a  *  public '  record  in 
the  meaning  of  this  provision  of  the  Constitution.     But 
whether  it  be  or  not  the  clause  in  question  could  only  go  to 
the  extent  of  rendering  indisputable  the  fact  of  the  marriage 
and  of  its  legality  in  the  place  of  contract.    To  give  to 
public  records  *  full  faith  and  credit,  is  to  attribute  to  them 
positive  and  absolute  verity,  so  that  they  cannot  be  contra- 
dicted, or  the  truth  of  them  be  denied,  any  more  than  in 
the  State  where  they  originated.' — Story  on  the  Constitu- 
tion,  section   1,310.     *  A  Court  is  bound  to  take  judicial 
notice  of  the  public  records   of  another  State.' — Owings 
V.  Hull,  9  Peters,  627.     *  A  judgment  in  one   State  is  a 
judgment  in  another,  only  so  far  as  to  preclude  inquiry  as 
to  the  merits  of  the  subject-matter  of  the  original  judgment.' 
— McElmoyle  v.  Colteti,  13  Peters,  312.     So  that  a  money 
judgment  obtained  in  the  Courts  of  another  State  is  not  a 
judgment  here,  but  only  a  chose  in  action,  requiring  to  be 
specially  sued  upon  in  this  State.    A  public  record  certify- 
ing a  marriage  to  have  been  legally  contracted  and  valid 
there,  though  indisputable  proof  here  of  those  two  facts, 
yet  does  not  convert  the  fact  of  validity  there  into  validity 
here,  contrary  to  the  express  local  law.     It  has  never  been 
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pretended  that  the  laws  of  a  State,  can  by  the  acts  of 
individuals  be  subordinated  within  its  own  jurisdiction  to  the 
laws  established  by  another  State.  A  citizen  of  Virginia  may 
go  to  the  Federal  District  of  Columbia,  or  to  the  Federal 
Territory  of  Utah,  and  be  married  there  in  conformity  to 
the  local  laws,  and  may  remain  there  as  a  resident  and 
citizen  with  impunity.  But  if  his  object  in  going  was  to 
evade  the  laws  of  Virginia,  and  if,  after  marriage,  he  returns 
here  and  remains  in  a  condition  of  matrimony  forbidden  by 
our  laws,  the  certificate  of  his  marriage  in  the  District  or 
Territory,  in  conformity  to  its  laws,  will  have  no  other 
value  here  than  as  indisputable  proof  of  his  violation  of 
our  laws. 

**  On  the  whole,  I  am  of  opinion  that  the  law  of  Virginia, 
under  which  this  petitioner  is  detained  in  prison  by .  the 
State,  does  not  violate  the  Constitution  or  any  law  of  the 
United  States ;  and  that  I  have,  consequently,  no  jurisdic- 
tion to  grant  the  relief  for  which  the  petitioner  prays.  The 
writ  o[  habeas  carpus  is  denied." 


v.— SELECT  CASES :  SCOTTISH. 
By  Hugh  Barclay,  LL.D. 

Buooession— Accumulation—Thelluason  Act. 

A  testatrix  directed  her  trustees,  after  the  lapse  of  certain 
annuities,  to  invest  a  specific  sum  for  certain  charities,  and  for 
increasing  the  fund  yearly  to  add  one-fourth  part  of  its  interest, 
and  to  pay  the  remaining  three-fourths  to  the  charities  equally : 
Held^  on  a  special  case — ist.  that  the  direction  to  accumulate 
the  one-fourth  was  null  and  void  after  twenty-one  years  from 
the  time  the  direction  came  into  operation ;  and,  2nd.  {dub. 
Lord    Ormidale)  the  whole  income,    after  the   lapse  of  the 

29 — 2 


450  SELECT   CASES  :    SCOTTISH. 

statutory  pericxi  fell  to  be  paid  over  to  the  charities,  and  not  to 
the  heir  of  the  testator.  Observed  that  personal  bar  could  not 
be  pleaded  against  the  Act  which  was  passed  from  views 
of  public  policy.  Per  Lord  Justice  Clerk  (Lord  Moncreiff): 
"If  the  fund  directed  to  be  accumulated  is  not  the  subject 
of  any  present  gift,  then  the  right  of  the  eventual  beneficiary 
will  not  be  accelerated,  or  arise  at  the  term  of  twenty-one 
years,  but  the  heir-at-law  in  mobilibus  will  take  it  as  intestate 
succession.  But,  if  there  be  a  present  gift  of  the  fund  itself, 
and  the  direction  to  accumulate  is  only  a  burden  on  the  gift, 
then  the  burden  will  terminate  at  the  expiration  of  the  terra, 
and  the  gift  will  become  absolutj|^  in  the  person  of  the  donee." 
Many  English  authorities  were  cited.  24  Nov.,  1877.  Hectifr 
and  others  v.  Sir  William  Stirling  Maxwell,  5  Session  Cases,  248. 

Culpa— Railway— Master  and  Servant. 

An  engine-driver,  employed  by  a  railway  company  to  drive  a 
train  on  another  line  over  which  they  had  running  powers,  was 
accompanied  by  a  pilot-man  on  his  first  trip.  He  walked  on 
the  line  to  the  signal  box  without  a  lamp,  and  fell  over  an  un- 
fenced  bridge,  and  was  killed.  Held,  that  the  accident  happened 
from  his  own  fault,  and  that  the  company  was  not  liable.  Per 
Lord  President  Inglis:  "  The  fault  charged  against  the  company 
is,  that  they  did  not  fence,  by  a  parapet  or  otherwise,  a  bridge 
by  which  the  railway  crossed  a  turnpike  road.  It  is  impossible 
to  say  that  all  such  bridges  must  be  fenced,  like  bridges  which 
occur  on  a  roadway.  A  servant,  who  was  unacquainted  with 
the  line,  cannot  be  justified  in  passing  over  it  without  a  light. 
The  danger  was  very  great.  It  is  bad  enough  to  walk  along  a 
line  in  the  day  time,  but  for  anyone  to  attempt  to  walk  along 
an  unfenced  railway  in  the  night-time  without  a  light,  was  most 
rash  and  foolhardy.  That  was  the  cause  of  the  accident.  I 
fear  it  was  the  man's  own  fault."  Numerous  English  cases 
were  cited.  30  Nov.,  1877.  Clark  v.  Caledonian  Railway  Co., 
5  S.C,  273. 

Bankruptcy— Illegal  Preference. 

A  machinist  ordered  and  received  from  an  engineer  a  machine 
to  take  the  place  of  another,  which  he  intended  to  sell ;  but  not 
getting  it  sold,  and  having  no  space  for  the  erection  of  the  one 
sent,  after  a  couple  of  months  it  was  of  consent  returned,  and 
received.  The  price,  which  never  had  been  paid,  was  credited 
in  the  seller's  books.     Shortly  afterwards  the  buyer  became 
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bankrupt,  and  the  trustee  on  his  estate  claimed  the  property  or 
price  of  the  machine  :  Held,  that  the  return  of  the  machine  was 
a  bond  fide  transaction  in  the  ordinary  course  of  trade,  and  was 
not  reducible.  Per  Lord  President :  **  Both  parties  were  in 
Iwta  fide.  The  bankrupts  did  not  anticipate  bankruptcy,  and 
the  defenders  had  no  suspicion  that  the  bankrupts  were,  or 
were  tending  to  become,  bankrupts.  No  doubt,  the  machine 
being  returned  while  the  price  was  unpaid,  the  effect  was  to 
discharge  the  debt.  But  there  is  nothing  remarkable  in  an 
article  of  this  kind  being  returned,  where  the  purchaser  after  all 
finds  he  does  not  require  it.  It  is  on  this  ground,  with  the 
absence  of  all  intention  to  confer  or  obtain  a  preference,  that 
the  judgment  01  the  Court  should  be  based."  7  Dec,  1877. 
Loudon  Brothers  v.  Reid  6»  Lauder  s  Trustee^  5  S.C.,  293. 

Beparation— Wrongftil  Interdict— Malice  and  Want  of 

Probable  Cause. 

Police  Commissioners  obtained  interdict  (injunction)  against 
an  inhabitant,  restraining  certain  building  operations,  said  to 
be  in  contravention  of  an  order  of  the  Commissioners.  The 
order  was  found  to  have  been  illegal,  and  the  interdict  set  aside. 
In  an  action  of  damages  against  the  Commissioners:  Held, 
not  necessary  to  allege  malice  and  want  of  probable  cause. 
Per  Lord  Ormidale :  "  An  interdict  is  not  granted  as  matter 
of  right.  It  is  only  granted  on  cause  shown,  that  is,  on  a  con- 
sideration and  in  respect  of  the  representations  of  the  party 
applying  for  it.  If,  therefore,  it  turns  out  that  these  representa- 
tions are  erroneous,  or  that  for  any  other  reason  the  interdict  is 
ill-founded,  and  ought  not  to  have  been  applied  for,  it  is  only 
reasonable  that  the  party  obtaining  and  using  it  should  answer 
for  the  injurious  consequences,  without  it  being  necessary  in  an 
action  of  damages  to  aver  and  in  the  issue  to  charge  malice  and 
want  of  probable  cause."  19  Dec,  1877.  Kennedy  v.  Police  Com- 
missioners  of  Fort  William,  5  S.C.,  302. 

Ship— Charter  Party— Bill  of  Iiading. 

A  charter-party  fixed  a  certain  rate  of  freight  and  "  one  shilling 
per  ton  gratuity  for  the  captain  on  good  delivery  of  the  cargo." 
A  bill  of  lading  merely  stated  "  assigns  paying  freight  as  per 
charter-party "  :  Held,  ist.,  that  this  reference  to  the  charter- 
party  rendered  the  consignees  liable  to  pay  the  captain's 
gratuity;  2nd.,  that  though  part  of  the  cargo  had  received 
damage  through  peril  of  the  sea,  the  captain  was  entitled  to  his 
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gratuity.  Per  Lord  Justice  Clerk  (Lord  MoncreiflF) :  "  There 
may  possibly  be  claims  for  the  damage  done  to  the  goods,  if 
that  were  done  by  the  carelessness  of  those  in  charge.  But  as 
a  condition  of  delivery,  I  am  of  opinion  that  the  gratuity  to  the 
master  is  as  much  due  by  the  consignee  as  payment  of  the 
freight.*'  Numerous  English  cases  were  cited.  15  Dec,  1877. 
Howett  V.  Paul,  Sword  6»  Co,,  5  S.C,  321. 

Legacy— Interest— liOgacy  Duty. 

A  testator,  by  holograph  deed,  directed  his  trustees  to  pay 
legacies  of  ;^5,ooo  to  C.  and  B.,  two  of  three  brothers,  and  to 
R.,  the  third  son  of  another  family,  a  legacy  of  ;^2,ooo,  and  to 
each  of  his  brothers  ;^i,ooo.  He  left  the  residue  of  his  estate, 
amounting  to  ;^2oo,ooo,  to  be  divided  equally  between  A.,  the 
eldest  brother  of  tlje  former  family,  and  E.,  the  eldest  brother 
of  the  latter  family.  Held  (Lord  GifFord  dissenting),  (i.)  thatE. 
was  not  entitled  to  a  legacy  of  ;^i,ooo,  in  addition  to  half  of  the 
residue  ;  (2.)  that  interest  was  not  due  on  the  legacies  from  the 
date  of  the  testator's  death,  the  trustees  not  having  unduly 
delayed  the  realization  of  the  estate  from  which  they  were  to  be 
paid ;  (3.)  that  the  testator  having  added  on  the  margin  of  his 
instructions  **  all  free  from  legacy  duty,"  applied  to  the  legacies 
so  marked,  but  to  none  else.  Per  Lord  Justice  Clerk  (Lord 
MoncreifF) :  "  In  ordinary  language,  the  bequest  might  no 
doubt  include  all  the  testator's  brothers,  but  here  it  is  clearly 
meant  to  provide  for  those  members  of  the  family  who  were  not 
to  have  an  interest  in  the  residue.  When  it  appears  that  E.  is 
to  carry  off  such  an  enormous  sum  as  one  half  of  the  residue,  I 
conclude  that  the  general  term  *  brothers  '  was  only  used  by  the 
testator  to  save  himself  the  trouble  of  writing  out  the  names  of 
the  six  brothers."  Per  Lord  Gifford:  "I  cannot,  by  merely 
guessing  at  the  testator's  intention,  set  aside  and  deny  effect  to 
his  words."  20  Dec,  1877.  Sharp's  Trustees  v.  Kirkpairich, 
5  S.C,  380. 

Public  Company— Conditional  Allotment. 

A  joint-stock  company  was  formed,  and  shares  allotted,  and  a 
payment  made  on  each  share.  The  allotment  letter  stated  that 
no  further  call  was  to  be  made  unless  a  favourable  report  was 
made  on  certain  mines,  and  the  payments  would  be  returned 
without  deduction.  On  a  petition  to  settle  the  list  of  contribu- 
tories  at  the  instance  of  an  official  liquidator :  Held  (Lord  Ormi- 
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dale  dissenting),  (i.)  that  the  letter  contained  a  suspensive  con- 
dition, and  did  not  render  the  allottees  shareholders  until  it  was 
purified  ;  (2.)  that  a  provision  in  the  articles  as  to  a  qualifi- 
cation for  being  a  director  did  not  apply  to  the  persons 
originally  named  as  such,  but  only  to  those  subsequently  elected 
by  the  shareholders ;  (3.)  the  official  liquidator  found  personally 
liable  in  expenses  to  persons  who  successfully  resisted  being 
placed  on  the  list  of  contributories.  Per  Lord  Justice  Clerk 
(Lord  Moncreiff ) :  **  There  was  an  unconditional  offer  to 
become  partners,  made  by  the  respondents  through  the  applica- 
cation  for  shares  and  the  payment  of  the  deposit,  but  the  offer 
was  never  unconditionally  accepted,  and  until  it  was  the  con- 
tract was  not  complete."  Per  Lord  Ormidale:  **  The  condition 
in  the  allotment  letters— if  there  was  any  proper  condition  in 
them  at  all — was  of  the  nature  of  a  condition  subsequent  and 
not  a  condition  precedent,  which  it  required  to  be  in  order  to 
prevent  the  respondents  becoming  shareholders  of  the  company 
immediately  on  the  issue  of  the  allotment  letters,  and  payment 
of  the  call  thereby  made."  Numerous  English  cases  were  cited. 
22  Dec,  1877.  Liquidator  of  the  Copper  Co,  of  Canada  v.  Peddie, 
&c.,  5  S.C.,  393, 

Sale— Goodwill  of  Medical  Practice. 

A  medical  practitioner  by  his  settlement  directed  his  practice 
to  be  sold  for  the  benefit  of  his  wife.  His  house  had  been  pur- 
chased with  her  separate  funds.  The  house  and  practice  were 
separately  advertised,  and  sold  at  separate  prices  to  the  same 
individual.  She  undertook  to  recommend  the  purchaser  to  the 
patients  of  her  husband.  A  creditor  of  the  husband  sued  the 
widow,  as  executrix,  for  a  debt :  Held  (Lord  Gifford  dissenting), 
that  it  was  not  so  much  the  goodwill  of  the  deceased's  practice 
which  had  been  sold  as  the  recommendation  of  the  widow  and 
her  friends,  and  so  never  had  been  in  bonis  of  the  deceased,  and 
the  widow  was  therefore  not  bound  to  account  for  the  price. 
Per  Lord  Justice  Clerk  (Lord  Moncreiff) :  "  There  is  a  clear 
distinction  between  the  goodwill  of  a  trade  and  the  good- 
will of  a  profession,  or,  as  it  is  sometimes  called,  a  practice 
which  depends  entirely  on  the  personal  qualities,  as  well  as  the 
personal  exertions,  of  the  practitioner."  Per  Lord  Gifford  :  **  I 
think  it  is  quite  clear  that  there  may  be  such  a  thing  as  the 
goodwill  of  a  professional  man's  practice,  and  that  such  may  be 
the  subject  of  a  valid  and  legally  eflfectual  contract  of  sale.  It 
is  said  that  such  goodwill  cannot  pass  from  the  dead  to  the 
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living.  There  is  surely  nothing  illegal  in  a  medical  man  be- 
queathing his  practice  or  making  a  legacy  of  the  goodwill  of  his 
practice.*'  Numerous  English  cases  were  cited.  lo  Jan.,  1878. 
Bain  v.  Mnnro,  5  S.C,  416. 

Carrier— Delivery— Notice  of  Damage. 

A  railway  company  received  77  heating  batteries.  They 
were  left  at  the  place  of  delivery,  but  no  one  was  present  to 
receive  them.  Next  day  the  consignees  gave  notice  that  nine 
of  the  articles  were  broken.  A  fortnight  after  notice  was  given 
that  twelve  more  had  been  found  broken  :  Held,  that  the  delay 
in  objecting  to  the  twelve  raised  the  presumption  that  the 
articles,  other  than  the  nine,  had  been  delivered  in  good  order. 
Per  Lord  Justice  Clerk  (Lord  Moncreiff ) :  "  There  was  a  clear 
obligation  on  the  consignees  at  once  to  look  at  the  state  and 
condition  of  the  articles  which  had  been  landed.  The  con- 
signees accepted  the  goods  as  they  were  delivered,  with  the 
exception  of  the  nine,  which  were  objected  to,  and  consequently 
they  must  bear  the  loss,**  11  Jan.,  1878.  Stewart  v.  North  British 
Railway  Co.,  5  S.C,  426. 

BestrictionB  on  Buildings. 

Ground  was  feued  out  as  a  terrace,  with  a  clause  that  the 
houses  should  be  '*  used  as  private  dwelling-houses  only  in  all 
time  coming  :**  Held,  that  the  feuars  had  right  to  prevent  another 
proprietor  from  using  his  house  as  a  young  ladies*  school.  Per 
Lord  Ormidale :  **  The  complainers,  all  of  whom  have  houses 
in  the  terrace,  have,  therefore,  a  clear  and  undoubted  interest 
to  prevent  the  respondents  from  occupying  their  house  as  they 
propose  and  threaten  to  do,  in  respect  of  the  noise  and  bustle 
and  annoyance  otherwise  which  such  occupation  would  imme- 
diately give  rise  to.**  Several  English  decisions  were  cited. 
12  Jan.,  1878.     Ewing,  6-c.,  v.  Hastie,  5  S.C,  439. 
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y^gal  (SWlttarg  d  il^t  Quarter. 

(England,  Scotland,  and  Ireland.) 
AsHURST,  William  Henry,  Esq.,  Solicitor,  aged  59.    Admitted 

Attwater,  Charles,  Esq.,  Solicitor,  aged  31.    Admitted  1871. 
May  2. 
Barrett,  James,  Esq.,  Solicitor  (Irel.),  aged  69.    Admitted 

1826.  April  3. 

Bartrum,  Joseph  Kilvert,  Esq.,  Solicitor,  aged  53.  Admitted 
1850. 

Bennett,  Norman,  Esq.,  Solicitor,  of  Chapel-en-le-Frith, 
aged  49.     Admitted  1865.    April  20. 

Bennett,  William,  Esq.,  Solicitor,  Chapel-en-le-Frith,  aged 
82.     Admitted  1819.     April  20. 

BuNN,  William,  Esq.,  Solicitor,  Ipswich.  Admitted,  1834. 
June     . 

Butt,  Isaac,  Esq.,  Q.C.  (Irel.),  M.P.,  aged  66.  Called, 
King's  Inns,  1838.  B.A.,  Trin.  Coll.,  Dublin,  1835,  M.A.,  LL.D., 
1840.  Whately  Professor  of  Political  Economy,  T.C.D.,  1836- 
41.  One  of  the  Counsel  for  Smith  O'Brien.  Author  of  Treatise 
on  Irish  Poor  Law,  a  History  of  Italy,  &c.,M.P.  (Conservative), 
for  Harwich,  1852,  for  Youghal,  1852-65,  for  Limerick  (Home 
Rule),  1871-79.     May  5. 

Chute,  William  Lyde  Wiggett-,  of  the  Vyne,  Hants,  and 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  aged  79.    Called 

1827.  M.A.,  Univ.  Coll.,  Oxon.     J. P.  and  D.L.  for  Norfolk, 
and  J.P.  for  Hants.     M.P.  for  West  Norfolk  (Conservative), 

1837-47.   Wy^. 

Clarke,  Francis  William,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  aged  54.     Called  1849.    Jfuly  10. 

CoTTMAN,  Arthur,  Esq.,  Solicitor,  aged  39.  Admitted  1864- 
yum  3. 

Dobbin,  Charles  Edward,  Esq.,  Solicitor  (Irel.),  aged  33. 
B.A.,  Trin.  Coll.,  Dublin.     Admitted  1872.    J^une  14. 

Doyle,  Sir  William  Henry,  Kt.,  Chief  Justice  of  Gibraltar, 
aged  56.     Called,  Middle  Temple,  1846.    Formerly  Chief  Justice 
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of  the  Bahamas,  and  of  the  Leeward  Isles,  and  Judge  of  the 
Vice- Admiralty  Court.     April  27. 

Edwards,  John,  Esq.,  Solicitor,  aged  67.     July  13. 

Fay,  T.  MacCabe,  Esq.,  Barrister-at-Law  (Irel.),  B.A.,  T.C.D. 
Called  1864.     April  23. 

f*LEMiNG,  John  F.  Leigh,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  aged  34.     Called,  1873.     April  22. 

Gambier,  Sir  Edward  John,  Kt.,  formerly  Chief  Justice  of 
Madras,  aged  84.  Called,  Lincoln's  Inn,  1822.  Educated  at 
Trin.  Coll.,  Camb.,  B.A.,  i8i7,and  Junior  Chancellor's  Medallist, 
M.A.,  1820.  Recorder  of  Prince  of  Wales  Id.,  1834-6.  Puisne 
Judge,  Madras,  1836,  Chief  Justice,  1842-9.     May  31. 

Greatorex,  William  Anthony,  Esq.,  Solicitor,  aged  75.  Ad- 
mitted 1828.     April  18. 

Hadfield,  George,  Esq.,  Solicitor,  Sheffield,  aged  92.  M.P. 
(Liberal),  for  Sheffield,  1852-74. 

Hudson,  George  Frederick,  Esq.,  Solicitor,  aged  79.  Admit- 
ted 1827.    May  12. 

Hughes,  Edwin,  Esq.,  Solicitor,  Liverpool,  aged  42.  Admit- 
ted 1858.     May  12. 

Johnston,  James,  Esq.,  formerly  Solicitor,  aged  76.  Admit- 
ted 1827.     D.L.  for  Middlesex.    May  8. 

Keir,  William  Augustus,  Esq.,  Advocate  at  the  Scottish  Bar, 
aged  37.  Called  1868.  Only  son  of  Patrick  S.  Keir,  Esq.,  of 
Kindrogan,  by  Amelia,  daughter  of  late  Sir  Neil  Menziesof  that 
ilk.     B.A.,  Trin.  Coll.,  Camb.  (1865).    Feb,  15. 

Kennedy,  James  Barron,  Esq.,  Solicitor  (Irel.),  aged  66.  Ad- 
mitted 1839.     May  30. 

Lloyd,  Edward  John,  of  Lincoln*s  Inn,  Esq.,  Q.C.  and  a 
Bencher.  M.A.,  Trin.  Coll.,  Camb.  (23rd  Wrangler,  1822). 
Judge  of  the  Bristol  County  Court,  1863-74.     June  i. 

MacCrossan,  Edward,  Esq.,  Solicitor  (Irel.)  Admitted  1874. 
May  24. 

Magrath,  John  F.,  Esq.,  Solicitor  (Irel.),  aged  66.  Admit- 
ted 1838.     May  9. 

Martin,  John,  Esq.,  Solicitor    (Irel.),   aged  82.     April  22. 

Maskelyne,  Anthony  Mervin  Story-,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  aged  87.  M.A.,  Wadham  Coll.,  Oxford 
(1818).     J. P.,  for  Co.  Brecknock.     May  15. 

Montgomery,  Robert  John,  Esq.,  Barrister-at-Law  (Irel). 
Called  1843.     April  I. 

NoRRis,  George,  Esq.,  Solicitor,  West  Derby,  Liverpool,  aged 
40.     Admitted  1861.    April  13. 
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Parker,  Arnold,  Esq.,  Solicitor,  Sheffield,  aged  49.  Admit- 
ted 1852.     March  17. 

Peake,  Hugh  Budgen,  of  the  Middle  Temple,  Barrister-at- 
Law,  aged  75.     Called,  1827.     May  7. 

Phillips,  Charles  Henry,  Esq.,  Solicitor,  Kingston-on-Hull, 
aged  82.  Admitted  1820.  Registrar  of  the  County  Court,  Hull. 
May  17. 

PuLLEiNE,  James,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law,  M.A.,  Trin.  Coll.,  Camb.,  aged  75.  Called  1832.  J. P. 
and  D.L.,  for  North  Riding  of  York,  High  Sheriff,  1870,  and  for 
many  years  Chairman  of  Quarter  Sessions.     March  23. 

Riches,  Alfred  Smith,  Esq.,  Solicitor,  Cambridge,  aged  69. 
Admitted  1833.     J^^^  2. 

Sadd,  William,  Esq.,  Solicitor,  Norwich,  aged  47.  Admitted 
1858.     April  28. 

Sands,  William,  John,  Esq.,  W.S.  (Scot).  Admitted  1845. 
April  II. 

Shepherd,  Julius  Gaboriau,  Esq.,  Solicitor,  Luton,  aged  79. 
Admitted  1820.     June  16. 

Smith,  Thomas,  Esq.,  Solicitor,  Gloucester,  aged  69.  Admit- 
ted 1842.     June  6. 

Street,  John  Widgway,  Esq.,  Solicitor,  formerly  of  Taunton, 
aged  59.     April  18. 

Streeten,  Francis  Towers,  of  Gray's  Inn,  Esq.,  Barrister- 
at-Law,  and  a  Bencher,  Recorder  of  Worcester,  aged  65. 
Called  1836.  For  many  years  reporter,  joint  editor,  and  ulti- 
mately chief  acting  editor  of  the  Law  Journal  Reports.  May  21. 

SwAMY,  Sir  Mutu  Coomara,  Kt.,  of  Lincoln's  Inn,  Barrister- 
at-Law,  aged  44.  Called  1863.  Educated  at  Queen's  College, 
Colombo.  Admitted  an  Advocate,  Supreme  Court  of  Ceylon, 
1856.  Member  of  the  Legislative  Council,  1861.  Knighted  1874. 
May  4. 

Sweet,  George,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
aged  64.  M.A.,  St.  Mary  Hall,  Oxford.  Called  1839.  Editor 
of  B3rthewood's  **  Precedents  in  Conveyancing,"  &c.     June  26. 

Thompson,  George  Rowland,  Esq.,  Solicitor,  Appleby,  aged 
46.     Admitted  1858.     June  17. 

Toller,  Thomas,  Esq.,  Solicitor,  aged  80.  Admitted  1824. 
March  20. 

Tribe,  William,  Esq.,  Solicitor,  Worthing,  aged  %$.  Admit- 
ted 1814.     April  26. 

Vaughan,  Samuel  Bradford,  Esq.,  Solicitor,  Melbourne,  aged 
64.    May  16. 
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Warren,  Henry  Hatchell,  B.N.C.,  Oxford,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law,  aged  27.  Called  1877.  ^une  2g, 

Webb,  George  Dillon-,  Esq.,  Solicitor,  aged  54.  Admitted 
1857.    ^une  2. 

WiLBERFORCB,  William,  of  Markington  Hall  and  Ingathorpe, 
Yorkshire,  and  of  the  Middle  Temple,  Esq.,  Barrister-at-Law, 
aged  80.  Called  1825.  Educated  at  Trin.  Coll.,  Camb.  J.P., 
for  Yorks  and  Middlesex.  Eldest  son  of  the  late  eminent 
philanthropist,  William  Wilberforce,  M.P.,  of  Markington  Hall, 
and  brother  of  the  late  Samuel,  successively  Bishop  of  Oxford 
and  Winchester.     May  26. 

Williamson,  Charles  Caleb,  of  the  Inner  Temple,  Esq., 
Student-at-Law,  aged  24.    B.A.,  St.  John's  Coll.,  Camb.    May  7. 

Wills,  William  Ridout,  Esq.,  Solicitor,  of  Birmingham, 
aged  55.     Admitted  1846.     B.A.,  Univ.  Lond.,  1843.     April  18. 

Wood,  George,  of  Caley  Hall,  Yorkshire,  and  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law,  aged  53.  Educated  at  Univ. 
Coll.,  Oxon.    Called  1852.    May  13. 
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The  Laws  relating  to  Quarantine  of  Her  Majesty's  Dominions 
Abroad  and  at  Home,  and  of  the  Principal  Foreign  States. 
By  Sir  Sherston  Baker,  Bart.,  Barrister- at- Law.  C.  Kegan 
Paul  and  Co.     1879. 

Fortunately  for  the  well-being  of  Western  Europe,  the  dangers 
apprehended  from  the  plague  which  broke  out  at  Astrakhan  in 
the  early  part  of  the  year,  have,  to  all  appearance,  subsided. 
None  the  less,  however,  is  Sir  Sherston  Baker's  new  contribu- 
tion to  legal  literature  one  of  great  practical  utility.  Indeed, 
after  a  careful  study  of  the  method  which  he  has  adopted  to 
reduce  into  something  like  order  the  necessarily  rather 
chaotic  mass  of  rules  and  regulations  which  he  has  brought 
together,  we  should  say  that  every  master  of  a  sea-going  vessel 
ought  to  add  this  volume  to  his  shelves ;  and  it  ought  also  to 
be  widely  acceptable  to  British  Consuls  and  Consular  Agents, 
as  well  as  to  legal  practitioners  in  the  leats  of  our  great 
mercantile  communities.  Sir  Sherston  has,  we  think,  by  his 
present  publication  shown  good  cause  why  efforts  should  be 
made  to  bring  about  International  Conventions  on  the  very 
serious  questions  connected  with  Quarantine.  This  portion  of 
the  subject,  which  was  beyond  the  immediate  scope  of  the 
present  work,  will  no  doubt  be  carefully  considered  at  the 
London  Conference  of  the  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations,  as  it  is,  we  observe,  one  of 
those  on  the  order  of  the  day.  Nothing  could,  in  truth,  be 
more  damaging  to  the  public  health  than  such  scenes  as  are 
described  on  the  authority  of  eye-witnesses  and  sufferers  as 
having  occurred  in  the  lazaretto  at  Lisbon  in  1854  (chap.  I., 
note  on  p.  4).  And  the  very  eccentric  action  of  the  Vigo 
Board  of  Health,  even  in  direct  defiance  of  orders  from  the 
Spanish  Government  (chap.  IX.,  p.  480),  shows  the  necessity  of 
some  controlling  international  authority  which  would  be  likely 
to  put  a  stop  to  such  vagaries.  We  are  glad  to  find  in  Sir 
Sherston's  pages  a  resume  of  the  proceedings  of  the  International 
Sanitary  Conference,  held  at  Vienna  in  1874;  ^^^  why  did  he 
not  give  us  also  the  results  of  the  Paris  Conference  of  last  year  ? 
It  was  held  at  the  Trocad^ro,  under  the  auspices  of  the  Official 
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Committee  for  Congresses  and  Conferences  during  the  Inter- 
national Exhibition,  and  some  account  of  its  proceedings, 
however  brief,  would  have  added  to  the  value  of  Sir  Sherston 
Baker's  work.  For  convenience  of  size  and  clearness  of  type* 
the  book  leaves  nothing  to  be  desired. 


The  Practice  and  Procedure  of  the  House  of  Lords  in  English, 
Scotch,  and  Irish  Appeal  Cases,  under  the  Appellate  Jurisdiction 
Act,  1875.     By  Charles  Marsh  Denison  and  Charles  Hen 
DERSON  Scott,  of  the  Middle  Temple,  Esqs.,  Barristers-at-Law. 
Bujtterworths.     1879. 

The  ancient  Appellate  Jurisdiction  of  the  House  of  Lords, 
the  subject  of  so  much  controversy  in  recent  years,  and  which 
was  at  one  time  actually  abolished  prospectively,  as  to  England, 
by  the  Judicature  Act,  1873,  "^^y  "ow  be  regarded,  we  trust,  as 
finally  re-established  by  the  Appellate  Jurisdiction  Act,  1876. 
In  this  country  reform  has  ever  been  preferred  to  abolition :  yet 
to  the  imminence  of  abolition  we  mainly  owe  those  two  salutary 
provisions — the  introduction  of  legal  peerages  for  life,  and  the 
power  of  the  House  to  continue  sitting  for  judicial  purposes, 
notwithstanding  the  prorogation  of  Parliament — which  alone 
rendered  the  retention  of  the  Lords*  jurisdiction  possible. 
Messieurs  Denison  and  Scott  have  undertaken  the  useful  and 
necessary  labour  of  providing  for  Counsel,  Solicitors,  and 
Parliamentary  Agents,  a  guide  to  the  practice  in  Appeals  to  the 
House  of  Lords,  as  remodelled  since  the  passing  of  the  Appellate 
Jurisdiction  Act,  1876.  The  work  opens  with  an  Introduction, 
containing  an  interesting,  and  for  the  authors*  purpose,  suffi- 
ciently full  sketch  of  the  origin  and  growth  of  the  Lords' 
appellate  jurisdiction,  from  its  remote  germ  in  the  judicial 
attributes  of  the  Witena-gem6t  of  our  Anglo-Saxon  ancestors. 
This  is  followed  by  a  comprehensive  and  clearly-written 
exposition  of  the  present  Practice,  divided  into  chapters,  them- 
selves sub-divided  by  separate  headings.  In  an  Appendix  are 
grouped  together  a  mass  of  tiseful  information,  comprising  the 
Appellate  Jurisdiction  Act,  1876  ;  the  Scotch  Statutes,  affecting 
appeals  to  the  Lords ;  a  collection  of  twenty-three  Forms ; 
Precedents  of  Bills  of  Costs,  revised  in  conformity  with  the  Act 
of  1876  ;  Directions  for  Agents  ;  the  Standing  Orders  applicable 
since  the  ist  November,  1876,  and  a  Scale  of  the  Parliament 
Office  and  House  fees  payable  respectively  by  the  Appellant 
and  Respondent. 
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In  an  elaborate  and  ingenious  note  (p.  175)  to  Section  3  of  the 
Appellate  Jurisdiction  Act,  the  authors  (referring  to  the  recent 
cases  of  Sotiomayor  v.  De  Barros  and  Nihoyet  v.  Nihoyet)  point  out  that 
it  may  possibly  be  held  that  an  appeal  lies  directly  from  the 
Divorce  Division  of  the  High  Court  to  the  House  of  Lords,  or 
that  an  appeal  from  the  Divorce  branch  of  the  Probate,  Divorce 
and  Admiralty  Division  of  the  High  Court  lies  first  to  the  Court 
of  Appeal,  and  thence  to  the  House  of  Lords.  "  In  the  event," 
they  proceed,  "of  it  being  held  either  that  there  is  a  double 
right  of  appeal,  both  to  the  House  of  Lords,  under  the  3rd 
Section  of  the  Matrimonial  Causes  Act,  1868,  and  to  the  Court 
of  Appeal,  under  the  19th  Section  of  the  Judicature  Act,  1873  ; 
or  that,  under  the  latter  section,  there  is  a  right  of  appeal 
exclusively  to  the  latter  Court,  points  of  considerable  difficulty 
may  arise.  Thus,  on  the  first  hypothesis,  it  may  be  that  on  an 
appeal  being  brought  directly  to  the  House  of  Lords  from  a 
decision  of  the  Divorce  Division  declaring  a  marriage  void, 
their  Lordships  being  equally  divided  in  opinion,  the  rule 
semper  prasumitur  pro  negante  would  prevail,  and  the  decision 
annulling  the  marriage  would  stand  affirmed,  while,  on  the 
subsequent  appeal  to  the  Court  of  Appeal,  that  decision  might 
be  reversed,  and  the  marriage  declared  to  be  valid,  and,  on 
appeal  to  the  House  of  Lords,  their  Lordships  being  again 
equally  divided  in  opinion,  the  same  rule  would  apply,  and  the 
decision  of  the  Court  of  Appeal,  declaring  the  marriage  valid, 
would  be  affirmed.  .  .  .  and  the  absurd  result  might  follow, 
that  a  man,  having  legally  contracted  a  fresh  marriage  after 
the  first  judgment  of  the  House,  declaring  his  previous  one 
void,  had  been  pronounced,  might  find  such  previous  marriage 
held  valid  by  the  second  judgment.  On  the  latter  hypothesis, 
also,  questions  of  grave  difficulty  might  arise.  Thus,  by  the 
57th  Section  of  the  20  &  21  Vict.,  c.  85,  it  is  enacted  that »  when 
the  time  hereby  limited  (one  calendar  month,  31  &  32  Vict.,  c. 
79,  s.  3)  for  appealing  against  any  decree  dissolving  a  marriage 
shall  have  expired,  and  no  appeal  shall  have  been  presented 
against  any  such  decree,  or  where  any  such  appeal  shall  have 
been  dismissed,  or  where  in  the  result  of  any  such  appeal  any 
marriage  shall  be  declared  to  be  dissolved,  but  not  sooner,  it 
shall  be  lawful  for  the  respective  parties  thereto  to  marry  again, 
as  if  the  prior  marriage  had  been  dissolved  by  death.*  But  if 
an  appeal  lies  from  the  Divorce  Division  to  the  Court  of  Appeal, 
under  the  3rd  Section  of  the  Appellate  Jurisdiction  Act,  1876, 
an  appeal  will  also  lie  thence  to  the  House  of  Lords,  and  the 
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period  within  which  such  an  appeal  may  be  brought  is  fixed, 
by  Standing  Order  No.  i,  at  one  year.  Thus  the  period, 
during  which  the  disability  to  marry  again  continues,  would  be 
extended  from  one  month  to  one  year,  plus  the  time  allowed 
for  appealing  from  the  Divorce  Division  to  the  Court  of  Appeal, 
which  is  not  fixed  by  any  rules  applicable  to  Divorce  causes. 
In  these  circumstances  it  may  be  doubtful  whether  a  fresh 
marriage,  contracted  by  a  divorced  person  within  the  time  now 
allowed  for  appealing,  is  valid,  and,  consequently,  whether  the 
issue  of  such  marriage  are  legitimate.'* 

On  the  whole,  we  can  congratulate  the  authors  on  having 
succeeded  in  providing  the  Practitioner  with  a  conveniently 
arranged  and  compact  vade  nucum,  replete  with  all  necessary 
information,  and  rendered  easy  of  consultation  by  a  well- 
executed  analytical  Table  of  Contents  and  Index. 


The  Law  of  the  Farm :  with  a  Digest  of  Cases,  and  including 
the  Agricultural  Customs  of  England  and  Wales.  By  Henry 
Hall  Dixon,  Barrister- at- Law.  Fourth  Edition.  By  Henry 
Perkins,  Barrister-at-Law,  of  the  Midland  Circuit.  Stevens  & 
Sons.     1879. 

**  Dixon's  Law  of  the  Farm  "  has  long  enjoyed  the  reputation 
of  being  a  convenient  and  trustworthy  repertory  of  information 
on  all  the  numerous  legal  questions  incidental  to  the  occupation 
of  a  Farmer.  In  preparing  the  Fourth  Edition,  the  present 
Editor  has  carefully  revised  the  whole  work,  and  while  rejecting 
some  unnecessary  matter  has  duly  noted  up  all  cases  interesting 
to  the  Agriculturist.  The  permissive  character  of  the  Agricul- 
tural Holdings  Act  has  prevented  it  firom  exercising  much 
practical  influence :  hence  the  necessity  for  still  setting  out  the 
various  "  customs  of  the  county  **  prevailing  in  the  different 
counties  of  England  and  Wales.  The  extent  and  variety  of  the 
other  topics  treated  of  may  be  gathered  from  the  headings  of 
the  chapters  which  are  devoted  successively  to  Interests  in 
Land,  Easements,  Trees  and  Fences,  Dangerous  Animals, 
Water,  Servants,  Conveyance  of  Horses  and  Cattle,  Distress, 
Husbandry  Covenants,  Trespass  and  Game,  Tithes,  Landlord 
and  Tenant,  Contracts  and  Sales,  and  Horses  and  Cattle.  The 
country  Solicitor  will  find  this  work  a  valuable  compendium  of 
practical  information  on  matters  concerning  which  he  must 
frequently  be  called  upon  to  give  off-hand  advice,  and  to  both 
Landlords  and  Agents  it  cannot  but  prove  a  very  useful  addition 
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to  their  bookshelves.  The  Index  appears,  to  be  adequate  and 
carefully  compiled  :  and  for  the  convenience  of  general  readers 
the  references  to  cases  are,  as  in  former  editions,  omitted  in  the 
body  of  the  work  and  confined  to  the  **  Index  of  Cases." 


Henrici  de  Bracton  de  Legihus  et  Consuctudinihus  Anglia  Libri 
Quinque,  Vol.  II.  Edited  by  Sir  Travers  Twiss,  Q.C,  D.C.L. 
(Published  under  the  direction  of  the  Master  of  the  Rolls.) 
Longmans.     1879. 

In  this  fresh  instalment  of  Bracton*s  work,  Sir  Travers  Twiss 
brings  forward  much  new  and  interesting  information,  which  he 
regards  as  tending  to  fill  in  the  hitherto  scanty  outlines  of  our 
great  mediaeval  jurist's  life.  The  outlines  so  filled  are  of  neces- 
sity still  to  some  extent  conjectural ;  but,  we  think  it  may  be 
conceded  that  the  author  of  the  "  Summa  "  of  English  Laws 
and  Customs,  the  Azo,  or  Irnerius,  of  mediaeval  English  Juris- 
prudence, held  office  at  different  times  as  Archdeacon  of  Barn- 
staple, and  Chancellor  of  Exeter,  and  that  **  Bracton's  Mass," 
in  Exeter  Cathedral,  was  a  foundation  in  memory  of  the  distin- 
guished jurist.  It  may  still  be  a  question  how  far  **  Dominus 
Henricus  de  Bracton  "  had  proceeded  in  the  matter  of  an 
ecclesiastical  tonsure.  The  history  of  the  Middle  Ages  is  full 
of  instances  of  provision  being  made  by  ecclesiastical  benefices 
for  persons  whose  lives  were  spent  in  secular  work,  but  whom 
Popes  or  Emperors  or  Kings  desired  to  honour  and  reward. 

The  Eildon  Hills  are  to  this  day  a  memorial  of  the  "  uncanny  " 
fame  of  at  least  one  person  thus  honoured,  whose  name  became 
a  very  synonym  for  a  wizard — that  Michael  Scott,  who  knew 
the  word  that  cleft  the  Eildon  Hills  in  three.  "  Quell'  altro 
Michele  Scotto  fu,  che  veramente  delle  magiche  frode  seppe  il 
giuoco."  And,  therefore,  the  great  poet  of  the  Middle  Agfes 
places  him  in  the  fourth  *'  Bolgia  "  of  Hell,  and  assigns  him  a 
suitable  punishment.  Yet  it  is  on  record  [Regesta  Honorii] 
that  this  very  Michael,  this  renowned  wizard,  who  is  claimed 
as  by  birth  one  of  the  "  Magnates  Scotiae,"  was  granted 
permission,  on  account  of  his  learning,  to  hold  two  benefices  in 
England,  and  was  even  pressed  by  Honorius  III.  to  accept  the 
Archbishopric  of  Cashel,  which  he  modestly  declined,  alleging 
his  want  of  knowledge  of  the  Irish  language.  And  when 
Gregory  IX.  succeeded  Honorius,  one  of  the  very  first  letters  he 
wrote  as  Pope,  on  the  28th  April,  1227,  was  to  recommend  the 
learned  Master  Michael  Scott  to  the  care  of  Stephen  Langton, 
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Archbishop  of  Canterbury,  to  the  end  that  one  who  "  burning 
from  childhood  with  the  desire  to  learn  languages,"  and  who 
"  not  content  with  Latin  literature,  had  applied  himself  with 
commendable  zeal  to  the  study  of  Hebrew  and  Arabic,"  should 
be  rewarded  with  **  a  suitable  benefice."  Henry  de  Bracton 
was  certainly  neither  astrologer  nor  magician,  and  although  not 
acquainted  with  Hebrew  and  Arabic,  he  was  no  doubt  much 
more  fitted  for  an  Archdeaconry  than  Michael  Scott  for  an 
Archbishopric.  Dean  Church  seems  to  have  brought  forward  a 
comparatively  modern  case  of  lay  preferment  in  the  person  of 
Edmund  Spenser.  At  least  it  is  certain  that  there  was  one 
**  Edmondus  Spenser,  Prebendary  of  Effin  [Elphin],"  mentioned 
in  1586.  The  Dean  asks  who  was  this  Edmondus,  and  goes  on, 
as  we  think,  to  supply  the  answer  by  noting  the  fact  that 
**  Church  preferments  were  under  special  circumstances  allowed 
to  be  held  by  laymen."  (English  Men  of  Letters.  Spenser. 
By  R.  W.  Church,  D.C.L.,  pp.  166-7.) 

The  evidence  which  Sir  Travers  accumulates  in  favour  of 
a  steady  growth  in  Scientific  Jurisprudence  in  England  between 
the  eleventh  and  thirteenth  centuries  forms  not  the  least 
interesting  part  of  the  work  which  he  has  undertaken.  We 
quite  believe  that  the  facts  adduced  justify  the  learned 
editor's  conclusions,  and  indeed  we  should  have  been  surprised 
if  the  result  of  his  researches  had  been  different.  We 
should  have  had  to  explain  the  disparity  between  England 
and  Continental  countries  by  the  geographical  fact  of  her 
isolation.  But  we  should  have  required  very  much  stronger 
evidence  for  the  absence  of  such  a  scientific  movement  than 
for  its  presence.  There  can  be  no  question  that  the  whole 
of  Western  Europe  took  a  fresh  start  in  the  eleventh  century, 
and  that  Jurisprudence  profited  as  much  as  Theology  by  the 
rdease  of  the  Western  nations  from  the  fears  under  which  they 
had  freed  their  serfs  and  endeavoured  to  make  their  peace  with 
Heaven  at  the  close  of  the  tenth  century,  "  appropinquanU  mundi 
fine.''  Moreover,  it  was  next  to  impossible  that  Norman  Jurists, 
whether  ecclesiastical  or  secular,  should  not  have  brought 
England  into  direct  relation  with  the  spirit  of  the  schools  which 
were  making  Bologna,  Pavia,  Padua,  and  Paris,  famous  among 
the  nurseries  of  European  learning,  and  inciting  monarchs  and 
those  who  judged  the  earth  to  be  wise  in  their  generation,  and 
found  **  studia  "  of  their  own  for  their  subjects.  We  wish  that 
space  admitted  of  our  extracting  some  of  the  many  quaint 
illustrations  which  Bracton  employed  to  enforce  his  teaching. 
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They  are  often  also  illustrations  of  mediaeval  life  which  deserve 
the  attention  of  the  student  of  history  no  less  than  of  the  student 
of  law.  To  both  these  classes,  at  our  Universities  as  well  as  at 
our  Inns  of  Court,  we  heartily  commend  the  instructive  volume 
just  published  by  Sir  Travers  Twiss. 


A  Treatise  on  the  Law  of  Executors  and  Administrators.  By  the 
Rt.  Hon.  Sir  Edward  Vaughan  Williams  (late  one  of  the  Judges 
of  H.M.  Court  of  Common  Pleas).  Eighth  Edition.  By 
Roland  L.  Vaughan  Williams,  Esq.,  of  Lincoln's  Inn,  Bar- 
rister-at- Law,  and  Walter  V.  Vaughan  Williams,  Esq.,  of 
the  Inner  Temple,  Barrister  at-Law.  Two  Volumes.  Stevens  & 
Sons.     1879. 

Since  the  Seventh  Edition  of  this  well-known  standard  work 
was  published   six   years   ago,   the   learned    author,   the    late 
Mr.  Justice   Williams,   has   passed  away   in   a    ripe  old  age, 
and  amidst  the  esteem  and  regret  of  his  friends  and  of  the 
Profession.     In  the  brief  Memoir  of  his  Life,  contained  in  the 
February  number  of    this    Review,    1876,   we  expressed    the 
opinion  that  his  Treatise  on  the  Law  of  Executors  had  placed 
the  late  Judge  in  the  very  first  rank  of  legal  authors.     "  This  is 
indeed,"  we  said,  **  a  model  text-book,  admirable  in  arrange- 
ment, lucid  in  style,  and  profoundly,  but  not  ponderously,  learned. 
With  the  exception,  perhaps,  of  the  works  of  Lord  St.  Leonards, 
it  does  not  occur  to  us  that  any  Treatise  has,  for  so  long  a  time, 
occupied  the  ground  which  it  covers  so  entirely  to  the  exclusion 
of  all  others  as  this ;  and  we  are,  we  believe,  correct  in  saying 
that  it  enjoys  an  equal  pre-eminence  in  the  United  States."    To 
this  criticism  of  the  work  itself  it  is  unnecessary  for  us  to  add 
anything.     The  Eighth  Edition  now  before  us,  which  is  edited 
by  the  author's  two  sons,  appears  to  have  been  carefully  revised 
throughout,  and  duly   annotated   with   reference   to   the   new 
cases  decided   since    1873.      '^^^  ^^^    ^s    to    executors    and 
administrators  has   undergone   no   material   change   since   the 
appearance  of  the  previous  edition,  but  the  alterations  in  the 
system  of  pleading,   under  the  Judicature   Acts  and   Orders, 
have  necessitated  the  omission  of  several  of  the  old  rules  which 
had  ceased  to  be  applicable.     In  some  respects  we  think  the 
editors  have  been  too  conservative  in  their  treatment  of  the 
text.    They  have  designedly  retained  the  old  nomenclature  in 
use  previously  to  the  great  changes  effected  by  the  Judicature 
Acts.    There  may  be  something  to  be  said  on  the  score  of 
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*»  convenience  "  for  the  retention  of  the  old  division  of  remedies 
against  executors  and  administrators,  into  remedies  **  at  Law  " 
and  "  in  Equity ;"  although  we  think  that  even  here  the 
reasons  in  favour  of  a  technically  correct  phraseology  prepon- 
derate. But  we  fail  to  see  the  advantage  of  writing  "  Probate 
Court,"  instead  of  the  equally  laconic  **  Probate  Division ;" 
for  the  cumbrous  addition  "  of  the  High  Court  of  Justice  "  is 
necessarily  implied,  and  therefore  needs  no  expression.  The 
Table  of  Contents,  List  of  Cases,  and  copious  Index,  leave 
nothing  to  be  desired  in  the  way  of  assistance  to  those  who 
wish  to  look  up  any  specific  point. 


The  Succession  to  the  English  Crown,  A  Historical  Sketch.  By 
Alfred  Bailey,  M.A.,  Barrister-at-Law,  formerly  Student  of 
Christ  Church,  and  Stowell  Civil  Law  Fellow  of  University 
College,  Oxford.     Macmillan.     1879. 

Mr.  Bailey  deals  with  an  important  and  often  very  thorny 
question  in  a  spirit  of  historical  impartiality.  He  brings  an 
evidently  considerable  amount  of  research  to  bear  upon  it,  but 
unfortunately  he  has  adopted  Mr.  Green's  plan  of  giving  no 
references,  without  the  slight  consolation  afforded  by  Mr. 
Green's  general  lists  of  authorities.  We  can  scarcely,  therefore, 
do  more  than  credit  Mr.  Bailey  with  the  research  which  we 
know  must  have  been  required  to  produce  his  work  from  the 
study  which  we  have  ourselves  had  occasion  to  give  it.  We 
regret  that  Mr.  Bailey  should  have  treated  the  pre-Norman 
period  of  our  history  so  briefly.  For  there,  if  anywhere,  is  to 
be  found  the  germ  of  the  English  Theory  of  Succession  to  the 
Crown.  That  there  was,  emphatically,  a  **  Blood  Royal" 
before  the  Conquest  is  perfectly  clear.  It  was  the  blood  of  the 
House  of  Cerdic.  That  within  this  blood  the  nearest  male 
(without  much  regard  to  legitimacy)  was  generally  considered 
"  promo vendus  in  regem,"  is  equally  clear.  But  he  must  be  of 
full  age,  and  otherwise  acceptable,  or  another  of  the  stock  would 
be  chosen.  This  is  Teutonic  Royalty  ;  membership  of  a  family 
descended  from  a  mythical  Divine,  or  semi -Divine,  ancestor, 
being  generally  necessary  to  election,  but  election  being  free 
within  that  stock,  and  even  beyond  it  in  case  of  need.  The 
elections  of  the  Danish  and  Norman  conquerors  are  tainted 
with  violence;  in  either  case  there  was  practically  no  other 
course  possible.  The  election  of  Harold  Godwinson  stands 
out  as  the  one  free  election  outside  the  West-Saxon    Royal 
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Stock.  Of  Mr.  Bailey*s  suggested  descent  of  Harold  from  Alfred 
the  Great  we  do  not  think  much,  and  his  real  relationship  to 
the  Danish  Kings  of  England  was  perhaps  against  him  rather 
than  in  his  favour.  Genealogy,  however,  is  in  general  one  of 
Mr.  Bailey's  strong  points,  and  he  has  worked  out  his  entire 
subject  carefully,  and  stated  his  views  clearly.  Those  views 
agree  substantially  with  the  doctrine  of  succession  as  stated  by 
another  constitutional  lawyer,  Mr.  Taswell-Langmead,  in  his 
recent  Constitutional  History.  The  path  which  Mr.  Bailey  has 
trodden  is  indeed,  as  he  says,  **  strewn  with  embers  under  which 
still  smoulder  controversial  fires.'*  It  is  all  the  more  important 
therefore,  that  it  should  be  trodden  by  men  who  bring  to 
their  work  the  acumen  of  legal  practice  in  addition  to  the 
training  of  Alma  Mater. 


The  Law  of  Domicile  as  a  Branch  of  the  Law  of  England, 
stated  in  the  form  of  Rules.  By  A.  V.  Dicey,  B.C.L.,  Barrister- 
at-Law ;  formerly  Fellow  of  Trinity  College,  Oxford.  Stevens 
and  Sons.     1879. 

Few  questions  are  more  difficult  to  answer  than  the  question, 
"  What  is  Domicil,  and  how  should  it  be  defined  ?  "  Perhaps 
no  definition  has  yet  been  given  which  is  not  open  to  some 
objection,  and  certainly  the  discussion  of  the  Law  of  Domicil, 
and  its  reduction,  so  far  as  English  Law  is  concerned,  to  a 
body  of  Rules,  forming,  as  it  were,  a  species  of  Digest  of  the 
Law,  was  a  work  worthy  of  the  labour  of  a  highly-trained  legal 
mind.  We  are  glad  that  Mr.  Albert  Dicey  should  have  given 
his  attention  to  this  subject,  and  we  welcome  the  publication  of 
his  able  and  scholarly  work.  Although  treating  his  subject  **  as  a 
Branch  of  the  Law  of  England,"  Mr.  Dicey  has  been  inevitably 
led  to  produce  a  book  which  is  also,  to  some  extent,  a  treatise  on 
an  important  branch  of  International  Law.  At  least  eleven  out  of 
the  twelve  valuable  "  Notes,"  printed  at  the  end  of  the  volume, 
have  a  direct  bearing  on  the  Conflict  of  Laws  arising  between 
States,  and  several  of  them  contain  useful  statements  of  Foreign 
Law.  Our  old  friend  Sottomayor  v.  Dc  Barros^  of  course,  appears 
and  reappears  in  Mr.  Dicey's  pages.  We  have  never  been  able 
to  free  our  own  minds  from  a  certain  dubiety  whether  the  law 
of  Portugal  on  the  subject  of  the  marriage  of  first  cousins  is 
strictly  what  it  has  been  stated  to  be.  We  doubt  whether 
there  is  a  distinct  prohibition  by  the  Civil  Law,  like  the  Vir- 
ginian prohibition  of  intermarriage  between  the  white  and  black 
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races.  We  think  it  is  only  through  giving  effect  to  the  Canon  Law 
that  Portuguese  Law  can  be  said  to  prohibit  the  marriage  of 
first  cousins ;  in  other  words,  we  question  whether  the  incapa- 
city is  not  canonical  rather  than  civil. 


A  Practical  Treatise  on  the  Law  of  Rating,  By  Edward  James 
Castle,  of  the  Inner  Temple,  Barrister-at-Law.  Stevens  & 
Sons.     1879. 

Mr.  Castle  has  undertaken  to  produce  a  general  Treatise 
on  the  important  and  somewhat  intricate  branch  of  English 
Law  which  deals  with  Rating,  and  has  accomplished  his 
task  with  considerable  success.  The  work  is  ably  executed 
throughout ;  and  while  exhaustive  in  its  treatment,  and  in  some 
respects,  as  in  setting  out  some  of  the  judgments  in  decided 
cases,  unusually  full,  is  nowhere  needlessly  diffuse.  The  book 
is  divided  into  two  parts,  treating  respectively  of  Occupation 
and  Rateable  Value.  In  Part  I.  in  addition  to  the  subject  of 
occupation  per  se,  the  various  descriptions  of  rateable  property 
are  discussed,  together  with  the  statutable  and  other  exemptions 
from  rating.  The  important  Rating  Act  of  1874,  which,  among 
other  provisions,  abolished  the  exemption  which  all  mines  other 
than  coal  mines  had  enjoyed  under  the  Act  of  Elizabeth,  is 
set  out  in  extenso  in  the  text  with  a  full  commentary.  Mr. 
Castle's  English  in  introducing  this  Statute  seems  hardly  to 
express  his  meaning.  He  regrets  that  the  Act  of  1874  ^^^  "^* 
bring  into  rating,  market  tolls,  ferries,  "  and  other  properties 
apparently  that  upon  principle  ought  to  be  rated.'*  Now  he 
evidently  meant  to  write  **  properties  that  apparently  upon 
principle  ought  to  be  rated."  In  Part  II.  Rateable  Value  is 
considered  under  all  its  various  aspects,  concluding  with  a 
useful  chapter  on  Deductions.  As  a  whole  we  believe  this  book 
will  be  found  of  practical  value  not  only  to  the  lawyer,  but 
also  to  landowners  and  agents. 


A  Draft  Code  of  Criminal  Law  and  Procedure*  By  Edward 
Dillon  Lewis.     C.  Kegan  Paul  and  Co.     1879. 

No  apology  was  needed  for  the  continuance  by  Mr.  Lewis  of 
the  work  into  which  he  had  already  gone  at  some  length  when 
the  fact  became  public  that  Government  had  taken  up  the 
question  of  Codification,  and  that  Sir  James  Stephen  had  been 
entrusted  with  the  task  of  preparing  the  Government  Draft. 
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For  such  a  work  as  this,  in  a  country  like  ours,  where  Codifica- 
tion is  still  in  embryo,  and  where  public  discussion  has  to  be 
invited,  and  Parliamentary  discussion  to  be  faced,  it  is  not  too 
much  to  say  that  the  more  labourers  we  can  have  in  the  field 
the  better  will  be  our  chances  of  ultimate  success.  We  can  well 
believe  that  Sir  James  Stephen  himself,  together  with  his  eminent 
colleagues  in  the  Revision  of  the  Criminal  Code  Bill,  will  be  far 
better  pleased  at  the  publication  of  Mr.  Lewis's  Draft  than  they 
would  have  been  had  he  decided  that  it  would  be  a  work  of 
supererogation.  Some  of  the  proposals  put  forth  by  Mr.  Lewis 
are,  so  far  as  we  know,  peculiar  to  himself.  He  would,  for 
instance,  do  away  with  the  present  Court  for  Crown  Cases 
Reserved,  while,  on  the  other  hand,  he  would  constitute,  out  of 
existing  materials,  with  slight  additions,  a  new  Supreme  Court 
of  Criminal  Judicature,  embracing  a  High  Court  of  Criminal 
Justice,  and  a  Court  of  Criminal  Appeal.  This  alteration  could, 
he  thinks,  be  effected  with  little  difficulty,  and  its  result  would 
be  so  to  lighten  the  labours  of  the  existing  Judicial  staff  that 
the  work  in  the  Civil  Divisions  would  be  got  through  much 
more  expeditiously.  It  may  seem  a  pity  that  while  he  was 
about  it,  Mr.  Lewis  did  not,  among  other  changes,  propose  a 
change  of  style  in  the  entire  Judicial  system.  No  practical 
benefit,  and  much  unpractical  confusion,  is  the  only  result  that 
we  can  see  from  the  certainly  clumsy  nomenclature  given  us  by 
the  Judicature  Acts.  It  requires  a  mind  of  more  than  ordinary 
analytical  power  to  distinguish  the  possible  functions  of  a 
•*  High  Court  of  Justice  "  from  those  of  a  **  Supreme  Court  of 
Judicature,"  whether  in  Civil  or  Criminal  Law,  and  we  really 
can  see  no  reason  why  it  should  be  a  mode  of  designation 
•*  individuam  vita  consuetudinem  continens/'  The  old  **  Supreme 
Court  of  Sudder  Dewannee  and  Sudder  Foujdarree  Nizam ut 
Adawlut,''  at  Fort  William,  certainly  seemed  to  grow  down- 
wards rather  than  upwards  when  it  became  the  **  High  Court 
of  Justice  "  there.  Several  of  the  points  raised  by  Mr.  Lewis 
in  regard  to  our  existing  Criminal  Law  have  been  the  subject 
of  keen  discussion  among  Criminalists  both  in  our  own  country 
and  abroad.  The  present  rules  respecting  the  exemption  of 
lunatics,  which  may  perhaps  be  said  to  share  in  the  difficulties 
that  surround  the  entire  subject  of  lunacy  in  relation  to  the 
law  and  its  administration,  have  been  considered  from  Ihe  point 
of  view  of  French  Jurisprudence,  by  M.  Babinet,  a  distinguished 
Councillor  of  the  Court  of  Cassation  in  Paris,  to  whose  views 
and  criticisms  we  drew  attention  in  our  issue  for  February  last 
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(Law  Magazine  and  Review ^  No.  CCXXXI.,  Art.,  Criminal  Law 
Abroad  and  at  Home).  The  question  what  is  legal  lunacy,  and 
what  are  the  proper  provisions  to  be  made  with  regard  to  it  in  a 
Criminal  Code,  is  at  the  present  time,  as  we  pointed  out, 
engaging  the  attention  of  the  French  Government.  Other 
important  questions  regarding  Codification  in  general,  and  our 
own  Criminal  Codification  in  particular,  have  been  on  various 
recent  occasions  treated  by  French  Jurists,  such  as  M.  Bertrand, 
one  of  the  Editors  of  the  Official  French  version  of  the  Austrian 
Code  of  Criminal  Procedure,  and  M.  Georges  Louis,  one  of 
the  Secretaries  of  the  Committee  of  Foreign  Legislation,  at  the 
Ministry  of  Justice.  It  would  have  added  to  the  scientific 
interest  of  his  valuable  book  if  Mr.  Dillon  Lewis  had  noted 
some,  at  least,  of  these  foreign  criticisms,  and  stated  his  own 
views  on  the  points  raised.  We  do  not  doubt  that  Mr.  Lewis's 
own  work  will  be  studied  with  much  interest  abroad  as  well  as 
among  ourselves,  and  we  are  sure  that  his  labours  will  be  duly 
appreciated  by  Penalists  in  all  countries,  whatever  be  their 
direct  effect  upon  the  reform  and  the  Codification  of  English 
Criminal  Law. 


Transactions  of  the  National  Association  for  the  Promotion  of  Social 
Science,     Cheltenham  Meeting,  1878.     Longmans  &  Co.     1879. 

The  last  Congress  of  the  Social  Science  Association  had  the 
advantage  of  being  presided  over  by  one  of  its  original  members, 
Lord  Norton,  so  long  well  known  in  his  various  official  positions 
as  Sir  Charles  Adderley.  It  is  interesting  to  read  in  his  opening 
Address  the  thoughts  of  one  of  our  earliest  **  Moral  Pokers  "  on 
the  principal  topics  falling  under  the  discussion  of  the  meeting. 
The  year  of  the  Cheltenham  Congress  was  also  the  year  of  the 
meeting  of  the  International  Prison  Congress  at  Stockholm,  to 
which  the  Association  had  sent  several  Delegates.  The  Report 
of  those  Delegates  is  printed  in  the  present  volume,  but  it  is 
singularly  meagre,  and  bare  of  such  useful  criticisms  on  the 
Congress  as  are  to  be  found  in  the  Rivista  di  Discipline  Carcerarie 
of  Rome,  the  Revista  de  los  Tribunates  of  Madrid,  and  other  foreign 
periodicals.  Dr.  Wines's  Paper  on  the  subject  gives  a  brief 
synopsis  of  the  general  tenor  of  the  conclusions  of  the  Congress, 
and  the  discussion  upon  it  records  the  views  of  some  who  were 
present  at  Stockholm.  Mr.  H.  W.  Freeland,  in  a  paper  on  the 
International  Tribunals  in  Egypt,  recommends  the  establish- 
ment of  a  somewhat  similar  system  in  European  Turkey  and 
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Asia  Minor  ;  a  suggestion  which  it  would  in  all  probability  be 
almost  necessary  to  carry  into  effect  if  anything  is  to  come  of 
the  Reforms  in  Administration  promised  by  the  Porte  and 
guaranteed  (?)  by  the  Anglo-Turkish  Convention. 


Introduction  to  the  Study  of  International  Law,  By  Theodore  D. 
WooLSEY.  Fifth  Edition,  revised  and  enlarged.  Sampson 
Low  &  Co.     1879. 

When  we  remember  the  modest  dimensions  of  President 
Woolsey's  early  editions,  the  size  of  the  goodly  volume  which  he 
now  publishes  will  be  significant  alike  of  the  author's  increased 
labours  in  his  special  portion  of  the  field  of  Jurisprudence,  and 
of  an  increase  of  public  interest  in  the  subject.  Dr.  Woolsey 
has  brought  out  what  will,  he  believes,  most  probably  be  the 
the  last  edition  he  can  hope  to  revise  for  press.  We  shall  be 
very  glad  if  he  falsifies  his  own  expectation  in  this  respect. 
The  book  as  now^  presented  to  the  reader  is  an  excellent  and 
masterly  compendium  of  the  doctrines  and  practice  of  that 
**yu5  inter  Gentes  "  which,  starting  from  the  nations  of  Christendom, 
is  to  all  appearance  beginning  to  make  its  way  even  among  the 
long  secluded  nations  of  the  far  East,  as  well  as  among  the 
Mohammedan  States,  which  have  been  almost  driven  to  its 
recognition  by  their  constantly  growing  intercourse  with  the 
Western  Nations.  We  learn  from  Dr.  Woolsey's  pages  with  no 
small  pleasure,  that  a  Chinese  translation  of  Wheaton's  Elements 
is  stated  to  be  in  preparation.  And  we  have  heard  with  no  less 
pleasure  of  Chinese  Envoys  to  Europe  taking  pains  to  obtain 
the  best  information  concerning  the  nature  and  scope  of  the 
European  Law  of  Nations  from  some  of  those  most  competent 
to  explain  it  to  them.  These  facts,  though  not  much  dwelt 
upon  by  Dr.  Woolsey,  augur  well  for  the  future  of  this  branch  of 
the  Science  of  Jurisprudence.  Few  of  us,  in  presence  of  the  grave 
difficulties  which  confront  the  principal  European  Governments 
in  Eastern  Europe,  in  the  Levant,  in  Egypt,  in  India,  in  South 
Africa,  would  venture  to  assert  to  the  probability  of  a  speedy 
Reign  of  Universal  Peace.  But  although  the  legend  "  Pax  " 
may  not  much  more  fitly  be  inscribed  on  the  coins  of  Victoria, 
or  Alexander,  or  William,  or  Francis  Joseph,  than  it  was  on 
those  of  Harold,  son  of  Godwin,  yet  the  aspiration  which  that 
legend  symbolised  may  well  be  kept  in  view  as  something  to  be 
striven  for,  even  though  it  be  not  attained.  And  towards  the 
attainment  of  this  object  the  careful  study  and  no  less  careful 
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carrying  out  of  the  principles  of  the  Law  of  Nations  cannot  but 
be  a  powerful  help.  That  it  must  also  be  enlarging  to  the  mind, 
as  is  urged  by  Dr.  Woolsey,  we  should  hope  scarcely  needs 
demonstration.  How  much  some  such  study  is  needed,  the 
very  works  which  hold  a  prominent  position  on  the  shelves  of 
the  student  of  International  Law  themselves  not  unfrequently 
show.  We  are  greatly  indebted  to  American  writers  for  the 
progress  of  the  science  ;  it  needs  scarcely  be  observed  that  their 
nationality  is  occasionally  very  patent.  We  think  that  on  some 
points  Dr.  Woolsey  in  his  latest  edition  falls  short  of  the 
Judicial  calm  and  impartiality  almost  invariably  preserved  by 
Wheaton  and  Lawrence.  When  Dr.  Woolsey  plainly  intimates 
his  opinion  that  the  Confederate  States  had  by  their  secession 
from  the  Union  lost  all  rights  "  except  those  of  humanity,"  we 
are  tempted  to  ask  whether  recog^nition  as  a  belligerent  is  not 
a  **  right  of  humanity,"  which  even  a  revolting  community 
is  entitled  to  expect  at  the  hands  of  other  Communities  ? 
Clearly  humanity  has  still  much  to  learn  if  this  be  not 
allowed.  Again,  when  Dr.  Woolsey  comes  to  treat  of  what  he 
calls  **  the  Doctrine  of  Continuous  Voyages,"  we  are  amazed 
to  find  in  his  pages  no  hint  whatever  of  any  other  view 
later  than  that  of  Lord  Stowell,  save  an  extract  containing  a 
somewhat  ingenious  representation  of  Dr.  Gessner*s  opinion 
which  almost  seems  to  convert  the  distinguished  German 
Publicist  into  a  supporter  of  the  view  which  he  strenuously 
opposed.  And  of  the  luminous  exposition  of  the  subject  given 
by  Sir  Travers  Twiss,  first  at  the  Antwerp  Conference  of  the 
Association  for  the  Reform  and  Codification  of  the  Law  of 
Nations,  and  afterwards,  at  considerably  greater  detail,  in  an 
article  in  our  own  pages  {Law  Magazine  and  Review,  No.  ccxxvi., 
November,  1877),  we  are  equally  astonished  to  find  no  mention 
made.  Dr.  Woolsey,  in  fact,  assumes  it  to  be  British  doctrine 
that  if  there  is  war  between  say  Russia  and  Turkey,  and  a 
British  or  French  vessel,  being  neutral,  is  found  sailing  to 
Genoa,  a  neutral  port,  the  ship  may  be  made  valid  prize  with 
her  cargo  by  a  Russian  man-of-war,  on  the  ground  that  the 
cargo  might  **  ex  kypothesi "  be  trans-shipped  at  Genoa  for  Con- 
stantinople, or  another  enemy's  port.  We  shall  be  very  much 
surprised  if  Dr.  Woolsey  finds  this  doctrine  generally  accepted 
either  by  Great  Britain  or  by  Europe.  The  difference  between 
**  proving  beyond  doubt  "  that  a  particular  cargo  was  destined  for  an 
enemy's  port  and  use,  and  the  **  mere  suspicion "  of  it  (as  Mr. 
Beach    Lawrence    observes),    from    a    destination    avowedly 


REVIEWS.  473 

neutral,  is  so  marked,  that  Dr.  Gessner*s  limitation,  which 
seems  to  President  Woolsey  **  not  a  very  practical  one,*'  appears 
to  us  to  go  to  the  root  of  the  matter,  which  is  to  require  judicial 
proof,  and  not  to  condemn  on  an  assumption  unsupported  by 
evidence.  Having  thus  intimated  some  of  our  divergences  from 
Dr.  Woolsey's  views,  we  turn  with  all  the  more  pleasure  to  other 
features  of  his  book  which  deserve  high  commendation.  We 
observe  that  a  system,  peculiar,  we  believe,  to  Dr.  Woolsey, 
distinguishes  his  "  List  of  the  most  important  Treaties  since  the 
Reformation,"  published  in  Appendix  II.  to  the  present 
edition  of  his  work.  The  arrangement  is  historical,  and 
it  is  also  that  of  a  classed  catalogue,  which  presents  this 
great  advantage,  that  all  the  chief  provisions  of  the 
principal  Treaties  belonging  to  a  particular  period  of  history 
can  be  studied  in  their  proper  sequence  and  connection. 
Thus  we  find  grouped  together  the  Treaties  belonging 
to  the  **  Age  of  Religious  Antagonism,"  the  "  Age  of  Louis 
XIV.,"  the  **  Age  of  the  French  Revolution  and  of  Napoleon,** 
and  of  the  "  Great  System  of  Pacification  and  Re-Adjustment 
following  on  the  Fall  of  Napoleon,"  &c.,  until  we  are  carried 
down  the  stream  of  time  to  the  Treaties  of  San  Stefano  and  of 
BerHn,  1878.  This  Appendix  alone  would  give  a  special  interest 
to  the  new  edition  of  Dr.  Woolsey's  valuable  work,  even  if  the 
book  had  not  long  ago  established  its  right  to  high  rank  among 
practical  manuals  of  International  Law,  useful  not  only  for 
lawyers,  but  also,  as  its  venerable  author  points  out,  for  '*all 
young  men  of  liberal  culture  in  preparation  for  any  profession 
or  employment."  We  cannot  but  hope  that  the  number  of  such 
students  may  increase  with  the  spread  of  **  liberal  culture  "  on 
both  sides  of  the  Atlantic,  and  throughout  all  the  members  of 
the  Commonwealth  of  Nations. 


The  Jurisdiction,  Process,  Practice  aftd  Mode  of  Pleading  in  ordinary 
Actions  in  the  Mayor's  Court,  London  (Commonly  called  the  Lord 
Mayor's  Court).  By  George  Candy,  Barrister-at-Law.  Stevens 
&  Sons.     1879. 

Mr.  Candy  here  sets  afloat  what  he  modestly  calls  a  **  light 
craft,"  but  one  on  board  which,  to  continue  his  own  metaphor, 
passengers  bound  for  the  Mayor's  Court,  London,  will  do  well  to 
secure  a  berth.  In  a  year  of  **  Light  Blue  "  Victory  at  Putney, 
Mr.  Candy  seems  to  deem  it  well  to  hide  under  a  bushel  the  fact 
that  he  himself  is  a  **  Dark  Blue."     To  this  reticence  we  object 
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on  principle,  considering  that  a  University  is  either  worth  much 
or  nothing  as  an  index  of  culture,  and,  if  the  latter,  that  it  ought 
not  to  cumber  the  earth  with  its  existence.  Having  thus  de- 
livered our  soul  on  a  point  not  affecting  Mr.  Candy's  merits  as  an 
author,  we  gladly  give  him  great  credit  for  a  clear  and,  if  it  may 
be  said  with  all  due  respect  for  the  Bench,  a  frequently  somewhat 
amusing  analysis  of  the  "  chaos  "  of  conflicting  decisions, 
amounting  at  one  time  almost  to  the  proportions  of  a  "  grave 
scandal,"  in  the  opinions  of  the  judges  themselves,  through  which 
the  Mayor's  Court  has  had  to  pass  before  reaching  its  present 
high  pitch  of  acceptableness  to  a  large  and  increasing  number 
of  suitors.  Mr.  Candy's  work  is  **  founded  on  Brandon,'*  but 
on  this  sound  basis  a  superstructure  has  been  raised  which  is 
entirely  his  own,  and  of  which  the  identity  is  unmistakeable. 
Mr.  Candy  objects  to  the  phrase  **  Lord  Mayor's  Court "  as 
misleading.  It  is  of  course  historically  true  that  the  title  of 
**  Mayor  "  or  "  Port-reeve  "  is  older  than  that  of  "  Lord  Mayor." 
But  by  whatever  name  it  be  called,  practitioners  and  suitors  will 
alike  find  Mr.  Candy's  book  an  excellent  guide  to  the  Jurisdic- 
tion and  Practice  of  the  "  Court  of  our  Sovereign  Lady  the 
Queen,"  holden  before  the  Lord  Mayor  and  Aldermen  in  the 
Chamber  of  the  Guildhall  in  the  City  of  London. 


Annuaire  de  Legislation  Etrangere,  Publie  par  la  Soci^t^  de 
Legislation  Compar^e.     Paris.     Cotillon.     1878. 

The  seventh  issue  of  this  most  instructive  and  valuable  Jurist's 
Year- Book,  as  it  might  fairly  be  called,  contains  a  perfect 
mosaic  of  Comparative  Legislation,  constructed  by  skilled 
hands  from  the  materials  richly  furnished  by  the  Legislative 
activity  of  the  year  of  grace,  1877.  The  "  Hellenic  Factor"  in 
the  Eastern  Question  is  represented  by  an  Electoral  Law, 
translated  by  Timoleon  Philemon,  Deputy  for  Attica,  and  a 
r^sum^  of  the  Work  of  the  Chambers  for  1877,  by  Professor 
Calligas,  of  the  University  of  Athens,  a  combination  of  titles 
which  seems  to  bring  before  us  dreams  of  the  Agora  and  the 
Pnyx,  of  the  Academy  and  the  Porch.  The  Sublime  Gate  of 
Felicity,  not  to  be  outdone  by  the  many-wiled  Hellene,  sends  us 
Administrative  Laws  for  the  police  of  the  New  Rome,  and  a 
reminiscence  of  the  late  war  in  the  shape  of  the  Decree  con- 
stituting a  Maritime  Prize  Court  at  Constantinople,  a  Tribunal 
whose  members  must  have  enjoyed  a  tolerable  sinecure.  The 
Patent  Laws  of  the  German  Empire  are  most  elaborately  and 
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judiciously  annotated  by  the  very  competent  pen  of  M.  Charles 
Lyon-Caen,  Agrege  of  the  Paris  Faculty  of  Law,  who  has  made 
this  subject  peculiarly  his  own.  Our  own  Legislative  work  in 
Parliament  during  the  year  1877,  is  ably  treated  in  a  general 
notice  by  M.  Lebel,  and  in  several  of  its  chief  details  by  M. 
Babinet  and  M.  Bertrand,  whose  views  on  English  Criminal 
Codification  we  have  already  brought  before  our  readers. 


Our    Foreign   Contemporaries. 

Since  we  were  last  able  to  devote  some  space  to  the  general 
consideration  of  the  progress  of  our  Juridical  Contemporaries  on 
the  Continent,  apart  from  the  mention  which  we  have  given 
from  time  to  time  of  special  articles,  changes  and  developments 
have  been  carried  out  in  the  conduct  of  several  among  them, 
and  we  are  glad  to  record  that  they  have  only  indicated  fresh 
vigour.  The  Revtu  de  Droit  International  (Gand,  Rue  de 
rUniversite),  has  lost  the  Editor-in-Chief  who  had  so  long  been 
its  presiding  spirit  as  he  had  been  its  founder.  But  the  mantle 
of  M.  Rolin-Jacquemyns  could  scarcely  have  fallen  on  better 
shoulders  than  those  of  his  successor  in  office,  M.  Rivier,  Pror 
fessor  of  Roman  Law  in  the  University  of  Brussels,  who 
succeeds  him  also  as  General  Secretary  of  the  Institute  of 
International  Law.  The  articles  published  under  Professor 
Rivier's  editorship  have  been  both  varied  in  their  matter  and 
instructive  in  their  mode  of  dealing  with  the  subjects  discussed. 
It  has  been  a  source  of  sincere  pleasure  to  us  to  find  that  the 
views  of  Professor  Esperson,  of  Pavia,  on  the  question  of  the 
Capitulations  in  Cyprus  (Revue,  1878,  commencing  at  p.  587), 
accorded  in  the  main  with  those  to  which  expression  was  being 
given  contemporaneously  in  our  own  pages.  And  we  are  glad  to 
note  that  the  interesting  article  by  M.  Ernest  Nys,on  the  Papacy 
and  International  Law  (Revue,  1878,  commencing  at  p.  501) 
has  been  translated  into  English,  and  republished  in  pamphlet 
form  (The  Papacy  considered  in  Relation  to  International  Law, 
by  Ernest  Nys,  Docteur  en  Droit ;  Translated  from  the  PVench 
by  the  Rev.  Ponsonby  A.  Lyons.  Henry  Sweet.  1879),  so  as  to 
be  more  generally  accessible.  The  names  of  such  writers  as  Pro- 
fessors Bluntschli,  of  Heidelberg ;  Henri  and  Charles  Brocher, 
of  Geneva ;  Bulmerincq,  formerly  of  Dorpat ;  Hon.  W.  Beach 
Lawrence  ;  M.  Asser,  of  Amsterdam  ;  Mr.  Westlake,  Q.C.,  and 
Prof.  Holland,  and  others  who  have  contributed  during  the  past 
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year,  would  suffice,  were  it  necessary,  to  guarantee  at  once  the 
continued  value  and  the  continued  International  character  of 
the  Review.  M.  Rivier's  own  signed  contributions,  during  this 
period,  though  not  numerous,  have  included  a  wide  survey  of  the 
field  of  International  Jurisprudence,  and  able  summaries  of  the 
results  of  several  of  the  most  important  International  Congresses 
held  in  1878. 

The  Nouvelh  Revue  Historique  de  Droit  Frangais  et  Etranger 
(Paris.  Larose :  Rue  Soufflot)  has  devoted  considerable 
space  to  articles  which  show  its  continued  title  to  the  epithet 
Historical,  always  a  leading  feature  in  its  various  former  issues, 
under  the  fostering  care  of  M.  Laboulaye,  M.  de  Roziere,  and 
others.  We  draw  attention  elsewhere  to  an  erudite  dissertation 
by  M.  Jacques  Flach,  one  of  the  editors,  on  a  question  of  Juridical 
Epigraphy,  connected  with  the  Mining  Laws  of  the  Roman 
Empire.  M.  Fustel  de  Coulanges,  the  eminent  author  of  "  La 
Cit6  Antique,"  so  well  known  to  all  students  of  Archaic  Juris- 
prudence, has  contributed  a  valuable  article  on  Drawing  by 
Lot,  as  applied  to  the  Nomination  of  the  Archons  of  Athens. 
M.  Cr^mazy,  in  an  article  on  Mussulman  Law  in  French  India, 
gives  us  information  on  a  subject  upon  which  it  is  not  easy  to 
find  authorities  in  this  country.  M.  de  Roziere,  in  a  paper  on 
the  Ancient  Statutes  of  the  City  of  Rome,  read  before  the 
Academy,  discusses  the  recent  researches  of  Sig.  Vito  La 
Mantia,  in  the  course  of  which  the  Cardinal  Secretary  of  State 
allowed  him  three  hours  for  the  perusal  of  a  MS.  in  the  Vatican 
Library  !  Fortunately  there  are  other  MSS.  at  the  Capitol  and 
in  the  Ottoboni  Library.  But  we  certainly  re-echo  the  wish  of 
M.  de  Rozifere  that  a  day  may  soon  come  in  which  the  Vatican 
shall  throw  open  its  doors  to  the  student. 

The  Revue  Generate  du  Droit,  de  la  Legislation^  et  de  la  Jufis- 
prudence  (Paris.  Thorin  :  Rue  Medicis),  has  paid  attention  to 
Law  and  Jurisprudence  in  all  countries  during  the  past  j'ear, 
and  its  choice  of  subjects  has  been  extremely  varied.  As  a 
rule  the  articles  are  relatively  brief,  and  therefore  more  numerous 
than  our  system  admits.  Sir  H.  Sumner  Maine's  Oxford 
Lectures  on  the  Juridical  Organisation  of  the  Family  among  the 
Slavs  and  Rajputs,  among  the  latest  and  not  the  least  interesting 
fruits  of  his  studies,  have  been  translated  in  the  Revue  G^n^rale, 
and  are  about  to  appear  in  a  collected  form  in  French,  with  a 
preface  from  the  learned  pen  of  M.  Fustel  de  Coulanges.  M. 
Georges  Louis,  whose  works  on  the  English  Criminal  Code 
Project,  and  other  subjects,  we  have  already  had  occasion  to 
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notice,  contributes  a  summary  of  Foreign  Legislation  in 
1877,  for  which  his  official  position  as  one  of  the  Secretaries 
of  the  Departmental  Committee  on  that  subject,  at  the 
French  Ministry  of  Justice,  gave  him  an  especial  fitness. 
M.  Cremazy  has  treated  the  Hindoo  Law  in  force  in  French 
India,  with  the  same  aptness  as  he  discussed  the  Mohammedan 
Law  of  that  colony  in  the  Nouvelle  Revue  Historique.  M. 
Fliniaux,  the  author  of  a  work  on  the  Law  of  Copyright  which 
we  have  already  more  than  once  cited  in  these  pages,  has  added 
to  the  growing  literature  of  this  subject  two  articles  in  the 
Revue  G^n^rale  (Jan.-Feb.,  and  March-April,  1879),  ^o  which 
we  shall  probably  have  occasion  ere  long  to  draw  the  attention 
of  our  readers  more  specially. 

The  youmal  de  Droit  International  Prive  (Paris  :  Marchal  et 
Billard,  Place  Dauphine),  has  added  Sir  Robert  Phillimore  and 
Mr.  Beach  Lawrence  to  the  number  of  those  distinguished 
Jurists  under  whose  patronage  it  is  published.  We  have 
alluded  elsewhere  in  our  current  number  to  the  part  which  its 
editor-in-chief,  M.  Clunet,  has  taken  in  various  meetings 
recently  held  in  London,  and  also  to  some  of  the  principal 
articles  which  have  appeared  in  its  pages.  It  may  therefore  be 
sufficient  to  say  here  that  the  practical  utility  and  literary 
ability  of  the  Journal  continue  to  be  of  a  high  order  in  all 
questions  relating  to  Private  International  Law. 

The  Rivistadi  Discipline  Carcerarie  (Roma  :  Tip.  Artero),  edited 
by  the  Inspector- General  of  Prisons  for  the  Kingdom  of  Italy, 
has,  as  might  have  been  expected,  given  a  good  r^sum^  of  the 
proceedings  of  the  Stockholm  International  Prison  Congress, 
of  which  its  editor,  Commendatore  Beltrani  Scalia,  was  himself 
one  of  the  official  members.  But  its  value  has  by  no  means 
been  confined  to  this  one  point.  In  many  other  matters  con- 
nected with  Penal  Law,  and  its  administration  in  the  various 
States  oi  Europe,  the  Rivista  has  maintained  its  position  as  one 
of  the  best  and  most  authoritative  sources  of  information. 

The  Revista  dc  los  Tribunales  (Madrid:  Puerta  del  Sol,  13), 
edited  by  Don  Vicente  Romero  y  Giron,  assisted  by  other 
distinguished  Spanish  Jurists,  has  given  proof  (noticed  by  us 
elsewhere)  of  wide-reaching  sympathies  in  all  matters  relating 
to  Jurisprudence  and  the  administration  and  reform  of  the  Law. 
Carried  on  in  its  present  spirit,  the  Revista  cannot  fail  to  be  a 
powerful  auxiliary  in  the  necessary  work  of  Law  Reform  and 
Codification  in  Spain.  We  wish  it  all  success  as  a  high-class 
literary  organ  of  Spanish  Jurisprudence. 


'Bl 
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The  erroneous  statement,  due  to  a  mistake  of  a  telegraph 
operator,  that  the  Basque  Provinces  were  to  be  placed  in  a  state 
of  siege  during  the  elections,  perhaps  served  to  draw  more 
attention  to  Spain  than  it  might  otherwise  have  received 
during  the  Parliamentary  crisis.  Some  of  the  questions 
treated  in  our  able  contemporary  the  Revista  de  los  Tribundes, 
will,  we  think,  be  found  to  deserve  study,  as  throwing  consider- 
able light  on  the  progress  of  Spanish  Thought  on  important 
Juridical  and  Political  problems  of  the  day.  In  several  of  its 
numbers,  published  during  the  last  half  of  1878,  the  Review 
which  we  cite  has  discussed  the  Reform  of  Legal  Study,  a 
subject  fruitful  of  interest,  and  treated  by  the  practised  pen  of 
Manuel  Torres  Campos :  the  Scientific  Development  of  the  Funda- 
mental Conception  of  Law  in  the  igth  Century,  an  elaborate  Essay, 
in  which  the  principal  modern  theories  are  passed  in  review,  by 
Sr.  Duran-y-Bas :  besides  publishing  a  Discourse,  pronounced 
at  the  opening  of  the  Session  of  the  Madrid  Scientific  and 
Literary  Athenaeum,  by  Sr.  Moreno  Nieto,  on  The  Modem  Poli- 
tical Problem.  It  has  also  translated,  and  to  that  extent  made 
its  own,  an  Italian  view  of  The  Just  Representation  of  all  Electors, 
by  Dr.  Attilio  Brunialti.  Under  the  present  circumstances  of 
the  country  in  which  these  various  subjects  have  been  given  a 
prominent  place  in  Legal  Literature,  it  may  not  be  without 
interest  to  see  what  is  the  line  of  Juridical  and  Political  Reform 
which  appears  to  commend  itself  to  the  mind  of  cultured  Spain. 
Dr.  Brunialti's  Essay  is  specially  introduced  by  an  editorial 
note,  as  germane  to  the  consideration  of  the  Electoral  Law 
actually  in  preparation.  Although,  therefore,  it  was  written  in 
view  of  the  modification  of  the  laws  of  a  different  country,  its 
publication  under  its  new  form  shows  that  its  matter  was  held 
applicable  to  the  case  of  Spain.  **  If  it  be  conceded,"  says  the 
writer,  **  that  some  Electoral  Reform  will  shortly  take  place,  of 
what  kind  will  it  be?  Will  it  be  limited  to  increasing  the 
number  of  the  electors,  or  will  it  go  further,  and  attempt  to 
secure  the  just  representation  of  all  electors  ?  **  This  last,  of 
course,  is  the  goal  at  which  both  Dr.  Brunialti  and  the  Revista 
de  los  Tribunates  aim. 
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It  is  interesting  to  observe  that  Dr.  Bniniaiti  claims  fo 
Electoral  Law  Reform  that  it  is  of  no  party.  "  Liberals  am 
Conservatives,"  he  says,  "  alike  agree  in  this,  if  in  nothing  else. 
That  is  a  remarkable  fact  to  start  with,  and  one  which  ought  t 
secure  the  attainment  of  the  desired  object  by  the  most  expedi 
tious  and  least  dangerous  road  possible.  That  the  Electiv 
Chamber  as  distinguished  from  the  Senate,  the  House  c 
Commons  as  distinguished  from  the  House  of  Lords,  ought  ti 
be  the  true  representative  of  the  body  from  which  it  derives  it 
being  (i.e.,  the  People),  is  an  axiom  of  Dr.  Brunialti  which  ni 
one  accustomed  to  Constitutional  Government  would  for  i 
moment  deny.  It  is  on  the  further  question,  how  best  to  mak< 
the  Elective  Chamber  thus  truly  representative,  that  difference 
of  view  make  themselves  manifest.  That  in  any  deliberattoi 
the  voice  of  the  majority  must  prevail  is  self-evident.  It  was  si 
in  the  Agora,  and  in  the  Landesgemeinde,  and  it  must  be  so  ii 
all  Representative  Assemblies.  But  the  minority  now-a-day 
rarely  secedes,  though  we  have  had  one  great  recent  example 
Under  Representative  Institutions,  Dr.  Brunialti  points  out 
there  is  necessarily  a  certain  loss  of  personal  power.  In  th 
Agora  or  the  Landesgemeinde  each  citizen  could  influence  th 
debate  by  his  speech.  But  when  he  has  entrusted  his  vote  t 
a  representative  he  has  lost  a  proportional  part  of  his  influence 
The  decision  belongs  of  right  to  the  majority,  but  represent atio) 
is  the  right  of  every  elector.  The  Genevan  Publicis 
Considerant,  wrote  to  his  countrymen  in  1846  that  the  confusioi 
of  two  entirely  distinct  things,  the  representative  vote  and  thi 
deliberative  vote,  was  a  fundamental  error  of  modern  times 
In  similar  strains  M.  Naville  wrote  that  the  confusion  of  thesi 
two  ideas  not  only  created  fictitious  majorities,  but  also  tool 
away  from  the  minority  the  sovereign  right  of  decision.  An< 
Louis  Blanc,  in  1848,  declared  that  the  "  absolute  reign  of  th 
majority  over  the  minority  is  not  the  Government  of  the  Peopli 
by  itself,  but  simply  the  Government  of  the  lesser  number  b] 
the  greater."  It  may  be  well  to  remember  that  Bluntschli  mai 
be  cited  in  the  same  sense. 

The  principal  Electoral  systems  of  Europe  and  the  Unitet 
States  are  passed  under  review  by  Dr.  Brunialti.  Hii 
favourite,  after  weighing  all  the  chief  Pros,  and  cons.,  ii 
Hare's  Quotient,  with  modifications.  This  system  Brunialt 
regards  as  an  ideal  towards  which  approximation  may  gradually 
be  made  through  the  diffusion  of  popular  education.  In  fact 
it  may  be  said  that  his  scheme  is  Proportional  Representation 
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But  what,  we  may  inquire,  is  the  precise  meaning  to  be  attached 
to  this  phrase  ?  Does  the  proportion  apply  to  numbers  only, 
or  to  education,  general  and  political,  and  social  position  ?  The 
answer  seems  in  truth  to  be  that  each  of  these  is  to  be  con- 
sidered to  a  certain  extent  as  a  factor  in  the  perfect  or  ideal 
scheme  of  Representation.  When  first  introduced  into  political 
language,  or  rather,  perhaps,  into  the.  language  of  Electoral 
Reform,  the  word  "  proportional "  appeared,  says  Brunialti,  to 
be  accurate :  to  say  proportional  representation  was,  at  any 
rate,  an  advance  on  the  expression  "  representation  of  minori- 
ties "  previously  employed,  because,  as  Hare  observes,  "  the 
question  is  not  one  of  majorities  and  minorities,  but  of  an 
Electoral  body  with  all  its  shades  of  opinion,  which,  when  they 
reach  a  certain  development,  have  a  right  to  representation." 
Nevertheless,  Brunialti  admits  that  objections  may  be  brought 
against  the  use  of  this  expression,  which  it  is  contended  ought 
not  to  be  used  in  its  formal  sense,  but  rather  as  Mill  and  others 
would  use  it,  in  its  relation  to  the  imposts  which  the  elector 
pays,  and  to  his  intellectual  capacity  and  social  position.  This 
may  seem  something  of  a  change  of  front ;  but  it  is  perhaps  one 
not  unknown  in  other  branches  of  **  practical  politics."  The 
expression  which  Brunialti  himself  favours,  and  thinks  best 
adapted  to  set  forth  the  true  bearing  of  the  reform  he  desires,  is 
"  the  just  representation  of  all  electors."  What  this  name  fails 
in  as  a  reform  cry  seems  to  be  its  length.  **  Proportional 
representation  "  is  a  phrase  that  may  easily  be  in  ore  omnium. 
Dr.  Brunialti's  amendment  is  one  rather  for  the  student  of  (shall 
we  say  ?)  theoretical  politics.  The  quotient  system  has  been  tried 
we  learn,  in  several  societies  and  clubs  in  Italy,  and  been  found 
to  work  well.  On  the  other  hand,  the  existing  system  is,  in  Dr. 
Brunialti's  eyes,  condemned  by  the  logic  of  facts,  such  for 
instance  as  he  finds  ready  to  hand  in  the  figures  of  recent 
elections  in  Great  Britain,  and  the  United  States,  as  well  as  in 
Italy  and  Germany.  Then,  taking  his  figures  as  they  would 
work  on  the  Hare  system,  Brunialti  shows  us  what  would  be  the 
results  in  a  given  borough  in  Italy,  choosing  Vicenza  as  his 
example  with  a  body  of  9,540  electors,  seven  deputies  to  elect,  and 
three  parties  dividing  the  votes.  If  4,320  are  recorded  for  the 
A.  side,  3,750  for  B.,  1,470  for  C,  the  total  number  of  electors 
divided  by  that  of  the  deputies  gives  a  quotient  of  1,363,  which 
goes  3  times  in  4,320  (A.),  twice  in  3,750  (B.),  once  in  M7^ 
(C).  Hence  the  result  is  arrived  at  that  the  A.  party  has  a 
right  to  three  deputies,  the  B.  party  to  two,  and  C.  to  one.    It 
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would  seem  as  though  this  amount  of  representation  ought  to 
satisfy  everybody,  though  it  may  be  observed  that  one  deputy 
(probably  a  neutral)  is  not  reckoned.  For  this  apparent  omission 
we  are  not  accountable. 

Turning  now  to  the  question  what  chance  this  **  ideal  system  " 
has  of  being  carried  out  in  practice,  Dr.  Brunialti  seems  to  us 
to  rely  greatly  on  the  fact  that  compromise  enters  largely, 
and  that  of  necessity,  into  our  administrative  systems.  The 
many  objections  which  can  be  brought  forward,  the  many  diffi- 
culties which  can  be  raised,  are  not  passed  over.  But  the 
advocate  of  Hare*s  system  thinks,  with  Stuart  Mill,  that  it 
deserves  as  much  consideration  in  the  region  of  politics  as 
railways  and  telegraphs  among  material  reforms.  Calhoun  said 
that  Parliamentary  government  was  a  government  of  compro- 
mise. It  is  argued,  we  presume,  by  the  advocates  of  proportional 
representation  that  when  they  are  strong  enough  they  will  find 
their  opponents  ready  to  give  in.  Whether  this  will  first  be  the 
case  in  Italy  or  in  Spain,  we  do  not  presume  to  forecast.  But 
that  the  day  will  come  when  the  "just  representation  "  which 
he  supports  shall  be  adopted,  Dr.  Brunialti  is  firmly  convinced. 
It  will  be  with  representation,  he  believes,  as  with  Mont  Blanc. 
A  few  years  ago  how  few  were  the  climbers!  Yet  now  whole 
bands  of  friends  are  constantly  making  the  ascent.  ''  Excel- 
sior "  thus  seems  to  be  the  cry  of  the  advocates  of  this  Electoral 
Reform  which  is  to  make  us  all  satisfied  with  ourselves  and  with 
others. 

•  •• 

The  subject  of  Copyright  has  been  lately  brought  before  the 
Law  Amendment  Society,  through  a  paper  by  Mr.  J.  Leyboum 
Goddard,  who  enjoyed  the  special  advantage  of  having  been 
Secretary  of  the  Royal  Commission.  In  the  course  of  his  Paper 
Mr.  Goddard  showed  by  some  amusing  instances  what  a  dense 
ignorance  prevailed  in  many  minds  as  to  the  nature  of  Copy- 
right, requests  having  been  freely  made  to  the  Secretary  that  he 
would  "  take  out  Copyright  *'  for  certain  persons,  as  though  he 
were  a  Registrar  of  Patents  for  Inventions.  Mr.  Goddard 
manifested  the  bent  of  his  own  views  as  being  strongly  on  the 
side  of  Sir  Louis  Mallet,  who  appended  a  separate  Report  of 
his  own,  advocating  the  Royalty  system.  This  plan  is  also 
supported  by  Mr.  Macfie,  of  Dreghorn,  in  the  first  volume  of  a 
book  on  "  Copyright  and  Patents  for  Inventions  *'  (Edinburgh, 
T.  &  T.  Clark.     London :    Hamilton  &  Adams),  in  which  he 
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has  reprinted  an  Essay  on  Literary  Property,  by  Lord  Dreghorn 
of  the  Court  of  Session,  first  published  in  1772,  founded  on  notes 
of  the  pleadings  of  the  learned  Judge  as  Counsel  in  an  Edinburgh 
**  cause  c616bre,**  turning  on  the  interpretation  of  the  8th  of 
Anne.  The  Royalty  system  does  not  want  for  ability  in  its 
advocates,  but  it  does  not  appear  to  have  the  command  of  any- 
thing more  than  a  respectable  minority  in  this  country.  Sir 
Travers  Twiss,  who  presided  over  the  Law  Amendment 
Society's  meeting,  gave  a  lucid  r^um^  of  modem  Continental 
Legislation  on  the  subject,  including  in  his  survey  some  Legis- 
lations which  had  escaped  the  attention  of  the  reader  of  the 
Paper.  Sir  Traverses  own  view  appeared  to  be  rather  in  favour 
of  a  definite  period,  irrespective  of  the  author's  life,  and  for 
which  he  suggested  that  sixty  years  would  be  a  suitable  limit. 
We  still  think,  however,  that  the  conditions  of  existing  European 
Legislation  being,  as  we  have  already  shown  in  these  pages,  based 
on  the  author's  life,  render  that  the  only  practicable  basis  for 
International  Conventions.  In  the  discussion,  which  was  very  well 
sustained,  several  interesting  facts  were  brought  out.  M.  Clunet, 
editor  of  the  **  Journal  de  Droit  International  Priv6,"  gave  a 
most  graphic  sketch  of  the  position  taken  up  by  French  Artists 
at  the  Art  Copyright  Congress  in  Paris  last  year,  and  stated  that 
there  were  good  grounds  for  believing  the  present  Belgian  Govern- 
ment to  be  favourable  to  the  idea  of  an  International  Copyright. 
He  also  confirmed  the  fact  that  the  Spanish  Bill  (printed  by  us, 
Law  Magazine  and  Review,  No.  CCXXIX.,  August,  1878)  had 
passed  into  law,  and  that  therefore  the  duration  of  Copyright 
in  Spain  has  been  extended  from  fifty  to  eighty  years.  Mr. 
Carmichael  showed,  by  reference  to  the  action  of  recent 
Congresses  on  Literary  and  Artistic  Property,  and  the  Bills 
laid  before  several  Continental  Parliaments,  that  the  tendency 
of  modern  Legislation  was  to  increase  the  duration  of  Copy- 
right, and  expressed  the  view  that  the  term  proposed  by  the 
British  Royal  Commission  would  not  be  found  adequate  to  meet 
this  tendency.  Dr.  Tomkins  gave  some  of  his  experiences  of 
one  of  the  earliest  meetings  in  favour  of  International  Copyright, 
held  in  the  United  States,  and  believed  that  the  feeling  there 
was  now  much  stronger  in  favour  of  coming  to  an  agreement. 
The  discussion  mainly  took  an  International  view  of  the 
question,  which  is  the  view  most  requiring  immediate  attention, 
but  also  the  one  which  the  reader  of  the  Paper,  in  his  reply, 
said  that  he  had  especially  endeavoured  to  avoid.  But  some 
subjects  refuse  to  be  thrust  aside. 
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The  Second  Session  of  the  International  Literary  Congress 
has  been  held  in  London,  under  the  presidency  of  M.  Edmond 
About,  M.  de  Lesseps,  &c.,  in  the  enforced  absence  of  Victor 
Hugo,  owing  to  Parliamentary  engagements.  The  questions 
dealt  with  were  connected  with  Translation  and  Adaptation. 
We  were  sorry  to  observe  two  things  about  the  London 
meeting,  viz.,  the  absence  both  of  the  English  men  of  letters, 
who  might  have  been  expected  to  take  part  in  the  discussions, 
and  of  the  greater  number  of  the  French  Jurists  who  took  part  in 
the  Foundation  Congress  in  Paris  last  year.  Although  we  did 
not  find  ourselves  able  to  agree  with  some  of  the  views  expressed 
and  the  arguments  advanced  by  members  of  the  French  Bar 
last  year,  those  views  and  arguments  were  always  lucidly 
put,  and  the  mere  habit  of  mind  of  the  advocates  often 
enforced  upon  the  meeting  the  necessity  of  adhering  to  the 
subject  under  discussion.  In  the  London  Congress  we  had  to 
deplore  the  want  of  method  and  order  which  frequently  made  it 
impossible  to  discover  what  was  before  the  House.  We  were 
unable  even  to  obtain  from  the  Secretaries  authentic  copies  of 
the  Resolutions  passed,  and  we  fear  that  the  conditions  under 
which  we  saw  some  of  them  passed  must  disentitle  them  to  that 
weight  which  the  well-considered  opinions  of  an  International 
assembly  would  legitimately  possess.  This  is  the  more  to  be 
regretted,  because  the  objects  of  the  Congress,  and  of  the  Inter- 
national Literary  Association  which  it  has  founded,  are  in  them- 
selves such  as  command  our  sympathy,  and  we  think  the  journal 
published  by  the  Association  (Bulletin  de  1' Association  Litte- 
raire  Internationale,  Paris,  Secretariat,  14,  Rue  Lepic)  is  de- 
serving of  support  as  a  medium  of  inter-communication  on  the 
subjects  taken  up  by  the  Congress.  But  from  a  literary  point 
of  view  the  **  Bulletin  "  stands  as  much  in  need  of  revision  as 
the  Congress  itself  does  from  the  point  of  view  of  order  and 
method. 

The  Seventh  Conference  of  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations,  to  be  held  at  .the 
Guildhall,  in  August,  sets  forth  in  its  programme  an  ample  field 
for  the  useful  occupation  of  the  jurists,  bankers,  merchants,  and 
others  interested  in  the  various  branches  of  International  Law. 
The  eminent  names  to  be  found  on  our  side,  including,  as  Pre- 
sidents, the  Lord  Chief  Baron,  the  Right  Hon.  Sir  Robert 
Phillimore,.  and  Sir  Travers  Twiss,  augur  well  for  the  scientific 
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aspect  of  the  meeting  as  a  Conference  on  International  Law. 
The  foreign  contingent,  it  is  to  be  hoped,  will  muster  in  equal 
strength,  so  as  to  ensure  the  representative  character  so  essential 
to  such  gatherings.  We  observe  some  new  features  in  the 
programme,  e.g,^  International  Rules  of  Quarantine,  a  subject 
on  which  Sir  Sherston  Baker  has  recently  published  a  valuable 
manual,  noticed  elsewhere  in  our  present  issue ;  Uniform 
Standards  of  Weight  and  Measure  ;  the  International  Mainten- 
ance of  Lighthouses ;  and  the  International  Protectorate  of 
Telegraphic  Communications,  a  subject  closely  connected  with 
the  recent  International  Telegraphic  Conference. 
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Administration  :— 

(i.)  C.  A. — Advcmcement— Annuity — Statute  of  Distributions. — A  father 
covenanted,  by  deed,  to  pay  each  of  six  daoghters  an  annuity  of  £200 
for  life,  provided  that  the  income  of  any  property  he  might  thereafter 
settle  on  any  of  them  should  be  taken  pro  tanto  in  discharge  of  the 
annuity :  he  died  intestate :  Held  that  the  annuities  paid  during  his  life 
were  not  advancements,  and  that  the  subsisting  annuities,  the  value 
beiufi;  calculated  at  his  death,  should  be  brought  into  hotchpot. — Hatfield 
V.  Minet,  47  L.J.  Ch.  612. 

(ii.)  P.  D.  A.  Div, — Emecutrix — Renunciation, — A  sole  executrix  and 
universal  legatee  renounced  her  rights  to  administration  which  was 
granted  to  one  of  the  next-of-kin,  who  died  insolvent  and  intestate :  the 
executrix  was  allowed  to  take  administration  de  bonis  non. — In  the  goods 
of  Wheelwright,  L.E.  3  P.D.  71. 

(iii.)  P.  D.  A.  DiY.— Executrix— WUl  of  Married  Woman.— B.'b  widow 
and  sole  executrix  married  S.,  and  made  a  will  under  certain  powers, 
during  coverture,  appointing  S.  sole  executor,  and  on  her  death  adminis- 
tration with  will  annexed  was  granted  to  S. :  Held  that  a  further  grant 
was  required  to  the  unadministered  effects  of  B. ;  grant  made  to  B.'s 
daughter,  who  was  residoary  legatee. — In  the  goods  of  Bridger,  47  L.J. 
P.D.A.  46. 

(iv.)  Q.  B.  Div. — Executor  de  son  tort. — B.  having  died  intestate  and 
insolvent,  before  administration  was  taken  out,  his  widow  was  obliged  to 
vacate  his  house,  and  removed  some  of  the  furniture  to  another  house 
and  sold  the  rest  by  auction  :  the  proceeds  of  the  sale,  and  the  valuation 
price  of  the  removed  furnitare,  were  given  to  the  administrator,  when 
appointed :  Held  that  neither  the  widow  nor  the  auctioneer  were  liable 
as  executors  de  son  tort. — Peters  v.  Leader,  47  L.J.  Q.B.  578. 

*  Cases  reported  only  in  the  Law  Times  Reports  and  Weekly  Reporttr  for 
October  26Uk  are  postponed  till  next  Quarter. 
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(▼.)  P,  D .  A.  Div. — Next-of.kin  a  Lunatic — Orcuit  to  Stranger: — ^The  sole 
next-of-kin  of  an  intestate  being  a  lunatic,  administration  was,  with  the 
consent  of  the  lunatic's  committee  and  next-of-kin,  granted  to  a  straoger 
in  blood. — In  the  goods  of  Hastings,  39  L.T.  45. 

(vi.)  P.  D.  A.  Div. — Next.oJ-kin  a  Married  Woman — Husband  Abroad. — 
The  sole  next-of-kin  of  an  intestate  was  a  married  woman  living  apart 
from  her  husband,  whose  address  was  unknown  :  she  took  a  first  life- 
interest  in  after-acquired  property  under  her  settlement :  administration 
granted  by  consent  to  the  trustees  of  her  settlement. — In  the  goods  of 
Maifchelly  39  L.T.  94. 

(vii.)  Ch.  Div.  M.  B. — Priority — Order  Nisi  to  Sign  Judgment — Transfer  of 
Action — 32  ^  33  Vict.,  c.  46. — An  order  nisi  to  sign  judgment  had  been 
obtained  against  an  executrix  in  the  Ex.  Div.  for  a  balance  due  from  her 
to  the  testator's  estate  :  before  judgment  was  signed,  another  creditor 
obtained  an  administration  decree  in  the  Ch.  Div. :  Held  that  the  first 
creditor  had  no  priority  over  the  other  creditors,  and,  on  motion  of 
second  creditor,  the  action  in  the  Ex.  Div.  was  ordered  to  be  transferred 
and  proceedings  stayed,  the  plaintiff  to  be  at  liberty  to  prove  for  claim 
and  costs  in  the  administration. — Hanson  v.  Stubbs,  47  L.J.  Ch.  671. 

(viii.)  Ch.  Div.  V.  C.  Iff..— Priority— Second  Creditor— Judicature  Act,  1878, 
ss.  2,  25,  svib.sec,  1. — Section  26,  subi^ection  1,  of  the  Judicature  Act, 
1873,  came  into  effect  on  the  passing  of  that  Act. — Hilton  v.  Jones, 
47  L.J.  Ch.  740 ;  38  L.T.  808, 

Agreements  and  Contracts:— 

(i.)  P.  C. — Breach — Fraud — Release. — ^In  an  action  for  breach  of  covenants 
in  a  partnership  deed  and  for  fraud  in  obtaining  a  dissolution,  by  the 
deed  of  dissolution  the  plaintiff  had  released  defendant  from  all  matters 
relating  to  the  partnership :  Held  that  as  plaintiff  was  not  in  a  position 
to  rescind  the  contracts  contained  in  the  deed,  the  release  was  binding 
on  him. — Urquhari  v.  Macpherson,  L.R.  3  App.  831. 

(ii.)  Ch.  Div.  P.  J.— Contract  to  Dedicate  to  Public— Notice.— A..,  the  lessee 
of  land,  made  a  contract  to  make  and  dedicate  a  road  to  the  public,  and 
made  a  road  accordingly  :  afterwards  he  sold  the  lease  to  B.  :  in  the  plan 
annexed  to  the  lease  the  road  was  marked  private  :  Held  that,  though  B. 
would  have  been  put  on  inquiry  by  the  words  in  the  lease,  "  subject  to 
existing  rights  of  way,"  yet  that  the  description  of  the  road  in  the  plan 
took  away  the  effect  of  Uiose  words,  so  far  as  related  to  the  road  :  and 
that  B.,  having  purchased  without  notice,  the  fact  that  C,  a  subsequent 
purchaser  from  B.,  had  notice  was  immaterial. —  Attorney-Qeneral  v. 
BiphosphcUed  Guano  Co.,  38  L.T.  941. 

(iii.)  H.  Xi. — FroMd — Trover, — Blenkam  was  convicted  of  obtaining  goods 
under  false  pretences  from  plaintiffs  by  means  of  orders  signed  so  as  to 
look  like  "  Blenkiron  &  Co.,"  a  well-known  firm  :  the  defendants  had 
bonA  fide  purchased  the  goods  from  Blenkam  and  resold  them :  Held 
(affirming  the  Court  of  Appeal,  L.B.  2  Q.B.D.  96 }  46  L.J.  Q.B.  283 ;  86 
L.T.  345 ;  25  W.E.  417)  that  the  property  in  the  goods  never  passed  from 
the  plaintiffs,  and  they  were  entitled  to  recover. — Ltndsoy  v.  Cundy, 
47  L.J.  Q.B.  481. 

(iv.)  Ch.  Div.  V.  C.  'B,—Rsstraint  of  Trade— Trade  Secret—A  covenant 
in  restraint  of  trade,  though  unrestricted  as  to  locality,  is  reasonable  and 
good  If  it  relate  to  the  use  of  a  trade  Becret.  -Ha^g  v.  Darley,  47  LJ. 
Ch.  567. 

Arbitration  :— 

(i.)  C.  A.— Agreement  to  lUfer— Revocation— 17  ^  18  Viet,  e,  126,  «.  11.— 
Where  a  contract  contains  an  agreement  to  refer,  one  party  cannot 
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revoke  the  agreement  and  bring  an  action :  if  he  doeSi  proceedings 
will  be  stayed  under  17  &  18  Vict.,  c.  126,  s.  11. — Moffat  v.  Cornelius, 
26  W.E.  914;   39  L.T.  102. 

(ii.)  Ch.  Div.  M.  B. — Removal  for  Unfitviess — Injunction — 17  ^  18  Vict., 
c.  125,  s.  79 — Judicature  Act,  1875,  8.  25,  sub.i.  8. — Injunction  granted 
at  the  instance  of  a  party  to  an  arbitration,  restraining  an  arbitrator 
from  continuing  to  act,  on  the  ground  that  it  was  not  probable  that  he 
would  faithfully  discharge  his  duty. — Beddow  y.  Beddow,  47  L.J.  Ch.  588. 

Banker:— 

(i.)  P.  C. — Branch  Bank — Transfer. — The  holder  of  a  promissory  note  pre- 
sented it  at  the  head  office  of  the  bankers  of  the  maker,  and  they  sent 
it  to  their  branch  bank  where  the  note  was  payable,  when  it  was 
cancelled  by  a  clerk,  and  a  draft  transmitted  in  respect  thereof  to  the 
head  office,  where  payment  was  stopped  :  Held  that  the  bank  could  not 
be  charged  with  the  receipt  of  the  money. — Prince  v.  Oriental  Bank, 
47  L.J.  P.C.  42. 

Bankruptoy  :— 

(i.)  C.  A. — Appeal -^Secv/rity  for  Costs — Ord,  58,  r.  15. — The  Court  of 
Appeal,  but  not  the  Bankruptcy  Court,  can,  under  special  circumstances, 
increase  the  amount  of  a  deposit  after  the  entry  of  the  appeal. — Ex  parte 
Cooper,  Re  Baum,  88  L.T.  924 ;  26  W.R.  890. 

(ii.)  C.  J.  B. — Appeal  from  County  Court — Time — Bankruptcy  Rules,  1870, 
r.  143. — The  time  for  appealing  from  a  County  Court  to  the  Chief  Judge 
in  Bankruptoy  is  unaltered  by  Rules  of  Court,  1875 :  the  appeal  must 
be  brought  within  twenty-one  days  from  the  day  on  which  the  order 
appealed  from  is  finally  settled  and  signed. — Ex  parte  Cochrane  Re 
SendaU,  38  L.T.  820;  26  W.R.  818. 

(iii.)  C.  A. — Composition — Appeal — Costs. — Costs  of  abortive  appeal  against 
registrar's  refusal  to  register  resolutions  for  composition  are  not  proper 
costs  incurred  in  relation  to  "  pending  proceedings  "  within,  r.  292  of 
Bankruptcy  Rules,  1870.  — Eaj  parte  Hopper,  Re  Elliott,  47  L.J.  Boy.  41. 

(iv.)  C.  A. — Composition — Debt  incurred  by  Fraud — Attachment — 32  ^  S3 
Vict.,  c.  71,  8.  12.— The  provisions  for  the  protection  of  a  debtor  in 
section  12  of  Bankruptcy  Act,  1869,  and  r.  289  of  Bankruptcy  Rules,  1870, 
do  not  apply  to  composition. — Pashler  v.  Vincent,  L.R.  8  Ch.  D.  825. 

(v.)  H.  Xi. — Composition — Debtor's  Statement. — Pending  an  arrangement  by 
composition,  one  of  the  creditors  was  liable  on  a  contingency  as  surety 
for  debtor  on  an  Admiralty  bond,  which  liability  was  not  included  in  the 
statement  of  debts ;  but  the  creditor  assented  to  the  composition  in 
respect  of  another  debt :  Held  that  the  creditor  having  been  called  upon 
to  pay  the  amount  secured, under  the  bond  could  bring  an  action  against 
the  debtor  in  respect  thereof. — Breslav^  v.  Brown,  L.R.  3  App.  672 ; 
39  L.T.  67. 

(ri.)  C.  A. — Composition— Default — Proof — Notice — Act  of  Bankruptcy. — 
Where  creditors  agree  to  accept  a  composition  payable  by  instalments, 
some  of  which  are  guaranteed  by  a  surety,  if  default  is  made  in  the 
payment  of  any  instalment,  the  creditors  may  prove  in  the  debtor's 
bankruptcy  for  the  whole  balance  on  their  debts,  without  refunding  the 
instalments  received.  (Notice  of  an  act  of  bankruptcy  available  for 
adjudication  in  sections  94  &  95  of  the  Bankruptcy  Act,  means  notice  of 
an  act  of  bankmptoy  which  would  have  been  available  for  making  the 
adjudication  actually  made). — Ex  parte  Oilbey,  Re  Bedell,  47  L.J.  Bey.  49. 

(▼ii.)  C.  J.  B. — Costs — Shorthand  Notes. — Costs  of  transcript  of  shorthand 
notes  of  evidence  are,  in  the  discretion  of  the  jadge,  within  r.  188  of 
Bankruptoy  Rules,  1870.— £a;  parte  Smith,  Re  AU>e»ette,  L.R.  8  Ch.  D.  599. 
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(viii.)  Ch.  Div.  V.  C.  B. — Discharged  Bcmkrupt — Ta^oation — Party  IiUermted 
— 6  ^  7  Vict.f  c.  73. — A  bankrupt  is  not  entitled  after  discharge,  thoagh 
his  creditors  have  been  paid  in  f  tdl,  to  demand  delivery  and  taxation  of  a 
bill  of  costs  paid  bj  the  trustee  oat  of  the  estate. — Be  Leadbitter  ^ 
Hcurvey,  89  L.T.  12 ;  26  W.R.  853. 

(ix.)  C.  J.  B.  —  Discharge —  Certijicate  —  Refusal  of  Creddtors.  —  When  a 
bankrupt's  creditors  refuse  to  grant  him  a  oertificatei  the  Court  has  do 
power  to  order  his  discharge  in  the  absence  of  improper  conduct  on  the 
pai't  of  the  creditors. — Ex  pa/rte  Chesneyt  Re  Dempster,  38  L.T.  887 ; 
26  W.R.  833. 

(x.)  C.  A. — Execution — Composition. — Where  a  sheriff  who  has  seized  goods  of 
a  trader,  under  a  Ji.  fa.,  for  an  amount  exceeding  £50,  receives  notice 
within  fourteen  days  of  a  bankruptcy  petition  against  the  trader 
having  been  presented,  aud  a  resolution  for  composition  is  duly  passed 
and  registered,  the  sheriff  ought  immediately  to  pay  the  proceeds  to  the 
execution  creditor. — Leader  v.  Knight^  26  W.R.  897. 

(xi.)  C.  J.  B. — Execution — Reduction  of  Claim — Bankruptcy  Act,  1869,  s.  87.— 
A  creditor  who  has  sued  a  trskder  for  a  debt,  and  signed  judgment  for 
more  than  £50,  may  avoid  the  operation  of  sec.  87  of  the  Bankruptcy 
Act  by  issuing  execution  for  less  than  £50. — Ex  parte  Berthier,  Re  Hinhs, 
47  L.J.  Bey.  64. 

(xii.)  C.  J.  B. — Execution — Seizure  without  Sale — Costs. — A  sherifTs  officer 
seized  goods  of  a  debtor  under  a  ji.  fa.,  and  advertised  them  for  sale : 
the  debtor  filed  a  liquidation  petition,  and  the  sale  was  restrained :  Held 
that  the  costs  of  the  seizure  and  announcement  of  sale  must  be  paid  by 
the  trustee  under  the  liquidation. — Ex  parte  Browning ,  Re  Craycruft, 
L  R.  8  Gh.  D.  596. 

(xiii.)  C.  J.  B. — Execution— Sum  under  £50 — Possession  Money. — Execution 
was  taken  for  a  sum  under  £50,  and  the  debtor  having  become  bankrupt 
an  injunction  was  granted  restraining  sheriff  from  dealing  with  the 
goods,  and  he  remained  in  possession  till  the  injunction  ceased,  when, 
with  the  addition  of  the  possession  money,  the  sum  exceeded  £50 :  Held 
that  this  was  an  execution  in  respect  of  a  judgment  for  a  sum  exceeding 
£50  within  section  87  of  the  Bankruptcy  Act,  1869. — Ex  parte  Lythgow, 
Re  FenUm,  38  L.T.  886  ;  26  W.R.  834. 

(xiv.)  C.  J,  B. — Lease — Disclaimer — Fixtures. — ^A  trustee  in  bankruptcy  is 
entitled  to  remove  tenant's  fixtures  after  receiving  notice  to  disclaim 
but  before  disclaiming. — Ex  pa/rte  Foster,  Re  Roberts,  38  L.T.  888; 
26  W.R.  834>. 

(xv.)  C.  A.,— Liquidation  —  Discharge — Malpractice  in  obtaining  Vote. — 
Malpractice  in  obtaining  a  single  vote  is  sufficient  to  vitiate  a  resolution 
for  discharge  of  a  debtor. — Ex  parte  Bourn,  Re  Bourn,  47  L.T.  Bey.  48. 

(xvi.)  C.  P.  Div. — Liquidation — Discharge — Omission  from  Debtor's  StaU* 
Tnent. — A  debtor  who  has  obtained  his  discharge  in  a  liquidation  is  ubt 
liable  at  the  soit  of  a  creditor  who  was  omitted  from  debtor's  statement 
and  had  no  notice  of  the  proceedings  where  the  debt  was  provable  in 
liquidation. — ElmsUe  v.  Corrie,  39  L.T.  107. 

(xvii.)  C.  A. — Liquidation — No  Assets — Where  a  debtor's  statement  shows 
that  he  has  no  assets  available,  and  it  appears  that  the  procedure  of  the 
Court  is  resorted  to  for  an  idle  purpose,  the  registrar  ought  not  to 
register  resolutions  for  liquidation  by  arrangement. — Ex  parte  Aaronson, 
In  re  Aaronson,  47  L.J.  Boy.  60. 

(xviii.)  C.  A. —  Liquidation  —  Release  of  Trustee  — Non-payment  of  Rent. — A 
liquidating  debtor's  trustee  entered  into  possession  of  leaseholds  occupied 
by  debtor,  but  failed  to  pay  the  rent  due  for  one  quarter.  After  the 
debtor's  discharge  and  the  trustee's  release,  the  landlord  applied  to  the 
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Court  of  Bsnkraptoy  for  an  order  directing  the  trustee  to  pay  rent  : 
HM  that  either  the  landlord's  remedy  was  a  personal  one  against  the 
trustee,  or  else  that  the  trustee  had  only  committed  a  default  in  the 
administration  of  the  assets,  from  liability  for  which  he  was  protected 
by  the  release. — Ex  parte  Carter,  Re  Ware,  L.E.  8  Ch.  D.  781. 

(ziz.)  C.  J.  B. — Liquidation — Set  Off — Mutual  Dealings. — A.  agreed  with  B. 
to  execute  certain  works,  and  that  the  plant  brought  on  the  works  by 
A.  should  be  deemed  the  property  of  B.  and  not  be  removed  during  the 
progress  of  the  works  without  his  consent,  and  in  case  of  defaalt  by  A. 
in  performing  the  contract,  the  plant  should  continue  to  be  used  about 
the  execution  of  the  works :  A.  having  failed  to  carry  out  the  contract, 
another  contractor  was  appointed  and  most  of  the  plant  used  about  the 
works,  and  the  balance  sold  by  agreement  for  £685:  B.'s  engineer 
certified  that  £2,876  was  due  from  A.  for  his  default :  A.  havincr  taken 
liquidation  proceedings :  Held  that  B.  could  not  retain  the  £685  as  a 
set  off  against  the  amount  due  to  him. — Ex  parts  BollanMi,  Re  Winter, 
47  L.J.  Bey.  62. 

(xx.)  C.  A. — Liquidati&n — Undischarged  Dehtor — New  Trading. — The  cre- 
ditors of  a  debtor  having  resolved  on  a  liquidation,  and  that  the  debtor 
should  have  his  dischai^e  on  the  committee  of  inspection  certifying 
that  he  was  entitled  to  it,  the  committee  resolved  that  he  should  receive 
his  discharge  on  the  payment  of  certain  instalments  :  the  debtor  resumed 
trade,  and  applied  to  his  bankers,  to  whom  he  owed  money  for  which 
they  had  not  proved,  as  it  was  secured  by  a  mortgage,  for  further 
advances  on  the  same  security,  which,  on  the  representation  of  the 
trustee  that  the  liquidation  was  at  an  end,  they  agreed  to  make  :  the 
debtor  having  failed  to  pay  one  of  the  instalments,  was  adjudicated 
bankrupt,  the  bankers  having  sold  the  mortgaged  property:  Held 
that  they  were  entitled  to  retain  out  of  the  purchase-money  the  whole 
amount  due  on  the  mortgage  and  further  advance. — Ex  parte  Bolland, 
Re  Dysart,  26  W.R.  807. 

(xxi.)  C.  J.  B. — Money  Demand — Jurisdiction.- -The  Court  of  Bankruptcy 
has  no  jurisdiction  under  section  72  of  the  Bankruptcy  Act,  1869,  to 
enforce  a  more  money  demand  by  the  trustee  against  a  third  party. — 
Ex  parte  Muagrave,  Re  Wood,  26  W.R.  915. 

(xxii.)  C.  A. — Mortgage — Delivery  of  Possession,  —  Jurisdiction. — Where  a 
mortgagee,  having  rights  outside  the  bankruptcy,  comes  to  the  Court  of 
Bankruptcy  and  submits  his  rights  to  be  determined  there,  the  Court  has 
jurisdiction  to  order  the  trustee  in  bankruptcy  to  deliver  up  possession 
to  him.— -i?i»  parte  Fletcher,  Re  HaH,  26  W.R.  843. 

(xxiii.)  C.  J.  B. — Order  atid  Disposition — Bill  of  EaBchcmge-r-Appropria^ion. — 
C.  endorsed  bills  of  exchange  drawn  by  A.  on  B.  on  the  security  of 
cement  in  A.'s  warehouses.  A.  kept  the  cement  in  barrels  marked  with 
B/s  initials  to  whom  he  sent  the  invoice.  A.  having  filed  a  liquidation 
]ietition,  C.  paid  off  the  bills  of  exchange,  and  claimed  the  cement  as 
held  by  A.  as  his  trustee  :  Held  that  it  passed  to  A.'s  trustee  in  bank- 
ruptcy.— Ex  parte  Cohen,  Re  Cohn,  38  L.T.  884. 

(xxiv.)  C.  A., —Order  and  Disposition — Policy — Thing  in  Action. — A  policy  of 
life  assurance  is  a  "thing  in  action'*  within  section  15,  sub-sec.  5,  of 
Bankruptcy  Act,  1869. — Ex  parte  Ihhetson,  Re  Moore,  L.B.  8  Ch.  D.  519 ; 
39  L.T.  1 ;  26  W.R.  843. 

(xxv.)  C.  J.  B. — Order  and  Disposition — Three  Tea/rs*  Hire  System. — ^The 
custom  of  letting  a  piano  on  hire  under  an  ^reement  by  which  on  pay. 
ment  of  monthly  instalments  for  three  years  the  hirer  becomes  the 
owner,  is  a  well-established  and  good  custom,  and  will  prevail  to  take 
the  piano  out  of  the  order  and  disposition  of  the  hirer  on  bankruptcy.-^ 
Ex  parte  HattAirsley,  Re  Blanchard,  L.R.  8  Ch.  D.  601. 
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(zzvi.)  C.  A. — Petitioning  Credito^t  Debt — Beneficial  Owner. — The  legal  owner 
of  a  debt  who  is  a  mere  trastee,  cannot  sastain  a  petition  for  adjndioatioD 
against  the  debtor  nnleas  the  beneficial  owner  join  in  the  petition.— 
Ejo  parte  Culley,  Be  Adams,  88  L.T.  858. 

(xxvii.)  C.  A. — Proof— Bill  of  Exchange — Bankruptcy  of  Acceptor — Jurisdiction 
— A  consignee  of  goods  for  sale  on  commission  accepted  bills  drawn  by 
consignor  for  value  of  goods  :  consignor  filed  a  liquidation  petition,  and 
consignee  sold  the  goods  and  paid  the  money  to  his  own  accoont :  he 
afterwards  suspended  payment,  and  his  creditors  accepted  a  composition 
of  seven  shillin-xs  in  the  pound :  Held  that  the  demand  of  the  trustee 
for  the  balance  of  the  proceeds  of  the  sale,  in  order  ^.o  pay  the  snms 
remaining  on  the  bills,  was  a  mere  demand  for  a  debt  due  to  the 
consignor's  estate,  and  that  the  Court  of  Bankruptcy  ought  not  to  try  it. 
—Ex  parte  Dickin,  Re  Polla/rd,  88  L.T.  860. 

(xxviii.)  C.  A. — Proof — Partnership — Fraud — Joint  and  Several  Estates. — 
Where  a  partnership  debt  has  been  incurred  by  means  of  fraud,  the 
creditor  has  the  right  to  prove  at  his  election  against  either  the  joint 
or  separate  estates,  and  he  does  not  lose  the  right  merely  by  proving 
and  receiving  a  dividend. — Ex  parte  Adamson,  Be  CoUie,  L.B.  8  Ch.  D. 
807;  88  L.T.  917;  26  W.R.  890. 

(xxix)  C.  A. — Proof --Voltmtary  Covenami — Banhrvptcy  Act,  1869,  s.  82. — 
Section  82  of  the  Bankruptcy  Act  has  abolished  the  rule  of  adminis- 
tration in  bankruptcy  formerly  followed,  that  the  payment  of  a  voluntary 
bond  must  be  postponed  to  debts  for  valuable  consideration. — Ex  parte 
Potiinger,  Re  Stewart,  L.B.  8  Ch.  D.  621 ;  47  L.J.  Bey.  48. 

(xxx.)  P.  C. —  Trustee  under  Creditors'  Deed — Calls  on  Shares. — Appellant 
held  shares  in  a  company  as  nominee  of  a  firm  in  which  he  was  partner : 
the  company  was  wound  up  and  appellant  became  liable  for  calls  on  the 
shares  :  the  firm  became  insolvent  and  assigned  their  assets  to  trustees 
for  the  benefit  of  creditors :  Held  that  appellant  could  not  require  the 
trustees  to  indemnify  him  for  the  calls  on  the  shares. — Levi  v.  Ayers, 
L.B.  3  App.  842. 

(xxxi.)  P.  C. — Vendor's  Lien, — Under  an  arrangement  with  the  purchasers, 
the  vendors  of  goods  retained  possession  of  them,  the  purchasers  paying 
them  warehouse  rent :  Held  that  the  vendor's  lien  for  unpaid  purchase- 
money  revived  on  the  insolvency  of  the  purchasers. — Qrice  v.  Richardson, 
47  L.J.  P.O.  48. 

Bill  of  Exchange  :— 

(i.)  C.  A. — Accept<ince  by  Partner — Bill  Dra/um  in  Blank. — A  partner  has 
no  implied  authority  to  bind  his  firm  by  issuing  bills  purporting  to  be 
accepted  by  the  firm,  but  with  the  drawer's  name  in  blank. — Hogarth  v. 
Latham,  89  L.T.  75. 

(ii.)  C.  A. — Blank  Acceptam^ce — Lost  Bill — Pilling  up  without  Authority. — 
Defendant  having  given  H.  his  blank  acceptance  on  stamped  paper,  it 
was  afterwards  returned  to  him  by  H.,  and  he  left  it  in  his  chambers, 
from  whence  it  was  lost  or  stolen :  C.  afterwards  filled  in  his  own  name, 
without  defendant's  authority :  Held  that  defendant  was  not  liable  on 
the  bill  to  an  indorsee  for  value. — Baxendale  v.  Bennett,  L.R.  3  Q.B.D. 
526 ;  47  L.J.  Q.B.  624 ;  26  W.B.  899. 
(iii.)  C.  A. — Cancellation. — Defendant  advanced  to  plaintiff  £16,000  on  the 
security  of  bills  of  exchange  accepted  by  S.  and  goods :  on  a  bill  being 
dishonoured,  plaintiff,  to  prevent  a  sale  of  the  goods,  gave  defendant  a 
cheque  as  collateral  security,  to  be  returned  when  the  bills  wei'e  paid  in 
full :  subsequently  plaintiff  consented  to  a  sale,  in  order  to  effect  which 
defendant  agreed  with  8.,  without  plaintiff's  knowledge,  to  cancel  the 
bills  :  Held  that  plaintiff  could  not  recover  the  cheque  till  the  £15,000 
was  paid  in  faW.—Yglesias  v.  River  Plate  Bank,  L.B.  3  C.P.D.  880. 
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(»▼.)  C.  A. — Notice  of  Dishonour — Indorsement  Abroad. — A  bill  drawn  in 
Engfland  and  payable  in  Spain  was  indorsed  by  defendant  to  plaintiff, 
and  by  him  to  M.,  who  resided  in  Spain :  acceptance  was  refused,  of 
which  M.  did  not  inform  plaintiff  till  after  twelve  days,  and  thereapon 
plaintiff  gave  notice  to  defendant :  no  notice  of  dishonour  is  required  by 
the  law  of  Spain :  Held  that  plaintiff  was  entitled  to  recover  on  the  bill. 
—Home  V.  Rouquette,  L.B.  8  Q.B.D.  514 ;  26  W.B.  894. 

BiU  of  Sale  :— 

(i.)  Q.  B.  DiV. — After-acquired  Property, — A  bill  of  sale  assigned  to  the 
plaintiff  all  the  machinery  and  plant  on  certain  premises,  and  specified 
in  the  schedule  thereto,  subject  to  additions,  alterations,  and  renewals 
of  parts  of  the  machinery  which  had  taken  place  since  a  certain  date, 
or  which  should  thereafter  be  upon  the  same  premises :  Held  that 
machinery  brought  upon  the  premises  subsequently  to  the  execution  of 
the  bill  of  sale  was  included  in  it. — Leatham  v.  Amotf  47  L.J.  Q.B.  581. 

(ii.)  C.  A. — Hired  Goods — Payment  by  Instalments. — B.  agreed  with  C.  for 
the  purchase  of  furniture  from  him  on  the  hire  system,  by  which  the 
furniture  was  to  become  B.*s  property  on  payment  of  thirteen  monthly 
instalments :  the  agreement  authorised  C.  to  seize  the  furniture  on 
failure  to  pay  any  of  the  instalments,  and  promissory  notes  were  given 
by  B.  for  the  amount,  such  notes  to  become  void  in  case  of  seizure  by 
C. :  B.  filed  a  liquidation  petition,  and  C.  seized  the  furniture :  Held 
that  the  agreement  did  not  constitute  a  bill  of  sale. — Ex  pa/rte  Crawcour, 
Re  Robertson,  89  L.T.  2. 

(iii.)  Q.  B.  Div. — Registration — Description  of  Witness. — The  attestation  to 
a  bill  of  sale  described  the  witness  correctly  as  solicitor,  B.  Street,  City 
of  London :  in  the  affidavit  he  described  himself  in  the  same  way,  and 
stated  that  he  resided  at  6.  House,  Acton,  in  the  City  of  London,  in 
mistake  for  Middlesex :  Held  a  sufficient  description  of  his  residence. — 
Blount  V.  Ha/i-ris,  47  L.J.  Q.B.  596. 

(iv.)  Q.  B.  Div. — Registration — Proof. — The  claimant,  under  a  bill  of  sale,  in 
order  to  prove  due  filing  of  it,  produced  the  bill  and  a  certificate  stamped 
with  the  seal  of  the  Q.B.  Div.  Judgment  Office,  of  the  registration  in 
that  office  of  a  document  purporting  to  be  a  copy  of  bill  of  sale,  and  an 
affidavit :  Held  no  sufficient  eyidence  of  due  filing. — Emmott  v.  Ma/rchant, 
L.B.  8  Q.B.D.  555. 

Canada,  Law  of  :— 

(i.)  P.  C.—Direct  Taxation— Stamp  Act— SO  ^  31  Vict.,  c.  3,  s.  92.— A 
stamp  Act  is  not  direct  taxation  within  section  92  of  British  North 
America  Act.  —  Attorney-General  of  Quebec  v.  Que^n  Insurance  Co., 
38  L.T.  897. 

(ii-)  P.  C. — Seignorial  Rights — Commutation  Fine — Purchase  by  Crown. — 
By  the  Consolidated  Statutes  of  Lower  Cansida,  o.  41,  s.  74,  it  was  pro- 
vided that  a  commutation  fine  should  be  payable  to  the  seignors  of  a 
certain  fief  on  the  first  motatiou  that  would  have  g^ven  a  legal  right  to  a 
seignorial  due  within  twenty  years  from  the  passing  of  the  Act :  the  fief 
was  purchased  by  the  Government,  who  paid  the  seig^or  an  indemnity 
of  one-fifth  of  the  value  :  on  a  subsequent  conveyance  from  the  Crown  : 
Held  that  the  right  of  the  seignor  to  the  commutation  fee  was  ex- 
tinguished by  the  receipt  of  the  indemnity. — Sisters  of  St.  Joseph  of 
Montreal  v.  Middlemiss,  38  L.T.  899. 

Charity:— 

(i-)  C.  A. — Lease — Statute  of  Limitations — 13  Eliz.,  c.  10. — A  voluntary 
charitable  society,  founded  in  1758  for  establishing  a  hospital,  and 
subsequently   incorporated   by  Act,  is  within   13  Eliz.,  c.  10 :  a  lease 
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of  premiBes  was  g;Tanted  by  such  aooiety  for  more  than  21  years :  Held 
that  the  posseesion  of  the  defendants,  though  not  the  original  leueea, 
must  be  referred  to  the  lease  in  the  absence  of  evidence,  that  the  lease 
was  voidable  and  not  void,  but  that  the  Statute  of  Limitations  began  to 
run  against  the  Corporation  from  the  time  of  granting  the  lease. — 
Magdalen  Hospital  v.  Knotts,  L.B.  8  Cb.  D.  709;  47  L.J.  Ch.  726. 

(ii.)  Ch.  DiV.  M.  "R.-- Payment  into  Court  under  Trustee  Relief  Act— 16  ^  17 
Vict,  c.  137,  s.  17 — Trustees  of  a  charity  nmy  pay  the  trusts  funds  into 
Court  under  the  Trustee  Relief  Act,  but  they  ought  not  to  present  a 
petition  for  administration  of  the  trusts  without  the  Charity  Com- 
missioners' authority. — Re  Poplar  and  Blackwall  School,  L.B.  8  Ch.  D. 
543  ;  39  L.T.  88;  26  W.H.  827. 

(iii.)  P.  C. — Scheme — School — Endowed  Schools  Act,  1869. — A  direction  in 
an  endowment  deed  that  certain  persons  may  continue  at  the  school 
founded  after  the  age  of  manhood,  does  not  make  the  endowment  less  an 
educational  endowment  within  the  Endowed  Schools  Act,  1869  :  section 
19  of  the  Act  does  not  prevent  the  Commissioners  from  making  the 
office  of  rector  of  a  parish  a  qualification  for  a  place  in  the  governing 
body  of  a  Church  of  England  school :  the  Commissioners  may,  in  a 
scheme,  reserve  to  themselves  a  species  of  visitorial  jurisdiction. — 
Re  Hodgson's  School,  L.R.  3  App.  867 ;  88  L.T.  790. 

(iv.)  P.  C. — Scheme  -  Schools— Endmoed  Schools  Act,  1869. — A  petition 
having  been  presented  against  a  scheme  for  an  endowed  school  by  in- 
habitants and  ratepayers  as  members  of  a  class  having  a  right,  by  the 
founder's  deed,  to  free  education  for  their  children  :  Held  that  in  the 
absence  of  special  circumstances  they  had  no  locus  standi  as  petitioners. 
—Re  Shuftoe's  Chanty,  L.R.  3  App.  872  ;  38  L.T.  793. 

(v.)  Ch.  Div.  V.  C.  B.— Scheme— Gift  to  School— Transfer  to  School 
Board. — The  scheme  for  the  regulation  of  an  elementary  nndenomina- 
tional  school  for  boys,  provided  that  the  trustees  of  an  annuity  should 
pay  it  to  the  treasurer  for  the  benefit  of  the  school  or  any  other  school 
established  in  its  stead,  but  if  any  such  school  should  not  be  substantially 
like  the  school  first  mentioned,  or  should  become  materially  altered,  the 
trustees  might  apply  the  annuity  otherwise  :  the  school  was  transferred 
to  the  School  Board,  who  made  it  a  school  for  boys  and  girls,  and  pro. 
posed  to  apply  the  annuity  towards  prizes  and  scholarships  for  the 
scholars:  Held  that  the  School  Board  was  entitled  to  the  annuity. — 
London  School  Board  v.  Faulconer,  L.R.  8  Ch.  D.  571. 

(vi.)  Ch.  Div.  M.  n.^Will— Charitable  Gift^**  Poorest  Ztndrsd."— Gift 
of  income  of  property  for  the  benefit  of  the  poorest  of  testator's  kindred, 
such  as  were  not  able  to  work  for  their  living,  &c.,  and  declaration  that 
in  distributing  the  estate  "  to  the  poor  charitable  uses,"  those  of  testator's 
kindred  who  were  poor  or  impotent  were  chiefly  to  be  preferred :  Held 
a  gift  to  charitable  objects,  such  objects  being  necessitous  persons, 
with  a  prior  charge  in  favour  of  such  of  the  kindred  as  were  neoessitoas. 
— Attorney -Oeneral  v.  Duke  of  Northumherlayid,  47  L.J.  Ch.  5^. 

Common:— 

(i.)  Ex.  Div. — Right  to  Cut  Furte — Royal  Grant — Uncertainty. — Inhabitants 
of  F.  claimed  a  right  as  such  to  cut  furze  on  F.  common,  basing  their ' 
claim  on  a  lost  royal  g^ant :  Held  that  the  grant  in  order  to  have  been 
good  must  have  incorporated  the  inhabitants  for  that  purpose,  and  this 
would  not  be  presumed  in  the  absence  of  express  evidence. — Lord  Rivers 
V.  Adams,  39  L.T.  39. 

Company:— 

(i.)  C.  P.  Div. — Cost-hook  Mining  Company — Action  for  Calls. — A  creditor 
of  a  cost-book  mining  company  will  not  be  allowed  to  bring  an  action 
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(ii.)  C.  A. — Director — Agmt — Fravd—LiabiUU/.—DimstOTt  of  a  oomp 
beingp  anthoriBed  to  raiie  money  bj  debentnrea,  employed  broken 
plaoe  tbe  debentorM,  uid  the  broken  iianed  a  proapeotiu  bearing 
directon'  nameg,  containing^  atatementa  which  th>>  brokers  knew  lo 
Toilee,  and  which  indaoed  iite  plaintiff  to  take  ihares.  B.,  one  oC 
diraobira,  gare  no  eipreii  aathority  to  the  brokers  to  muke  the  sti 
menta,  he  did  not  knair  that  they  were  (alee  and  received  do  benefit  fi 
the  aale  of  the  debentnrea  :  Held  that  B.  waa  not  liable  to  the  plaintif 
Wtir  Y.  Bull.  L.R.  a  Bi.  D.  239;  38  L.T.  929. 


(iii.)   Q.  B.  Div. — Diraetort — Election — ifaniomtM. — Artiotei  of  a  oumpi 

Erovided  that  alt  questjona  at  meetin^^  ehontd  be  decided  by  shot 
ands  unleiB  immediately  thereon  a  poll  aboald  be  demanded  by  ehi 
holdeni  qualified  to  vote  and  holdioK  together  at  leoat  2,000  shareB  :  b 
that  the  ahareboldeTe  demanding  a  poll  mnst  thenuelTea  bold  2,i 
ahoreB,  and  not  merely  by  proxy  i  mandamna  granted  toadmit  adirec 
duly  elected  to  oCBoe,  when  the  place  had  been  aaanmed  and  occopied 
anotheriperemi  not  duly  elected.— fijsina  v.  Goremment  Stack  /nvpitm 
Co..  I..E.  3  <1.B.D.  4-18. 

(It.)  C.  a. —  Dirtctort  —  Ullra  Virts  —  Severable  Agreameat. — Articlea 
AMoaiaC)on  provided  that  aharea  ahonld  not  be  iaaned  below  par; 
agreed  to  purohaae  2,000  Bhares  at  par,  and  on  the  same  day, . 
directora  agreed  to  pay  him  £4,000  for  hia  aerricpe ;  Held  that' 
agreementa  wei«  eeverable,  and  that  M.  conld  not  pet  np  that  the  sea 
was  ultra  virei  to  reaiat  apeciGo  pei'foi'mance  of  the  first. — Odeiia  Tri 
wayi  Co.  T.  Mendel,  26  W.B.  887. 

(t.)  C.  a. — Director' I  Qualification — Resignation — Liability — ScireFaeiai 
A  oompany'a  gpecial  Act  provided  that  T.  and  A.  ahonld  be  direct 
until  first  ordinary  meeting,  and  that  qnalification  of  a  director  tbo 
be  the  holding  of  60  sharea  :  T.  and  A.  sent  inlheir  reaignations  withi 
year  afterwards,  and  other  penons  were  appointed  in  their  sti 
informally  :  no  aharea  were  ever  allotted  to  T.  and  A.,  and  by  an  infon 
register  it  appeared  that  alt  the  Bhares  of  the  company  were  allottee 
peracDB  other  than  T.  and  A. :  anbaeqaeotly  the  company  beoa 
indebted  to  a  bank  which  obtained  judgment  and  isaned  exeoati 
Held  that  T.  and  A.  waro  not  liable  on  write  of  tciTe/aciaa  to  the  hi 
aa  holdera  of  qoalifioation  sharea.—ifiplin!;  v,  Todd,  L.H.  3  C.P.D.  3i 
47  L.J.  C.P.  617. 

(ri.)  Ch.  DiV.  p.  J. — Miirepretentalim — LiaJnlity — Resciiiion—Pleadini 
In  an  action  by  a  ahareholder  againet  a  company  for  repayment  i 
indemnity  aa  to  hia  shares,  on  the  ground  of  miBrepreaentation  made 
certain  of  the  direotora  :  He'd  that  thofe  persons  only  who  made 
repreaentationB  were  respcnBible  for  them,  and  that  the  company  i 
only  liable  aa  far  aa  the  represeotations  were  made  in  the  ordinary  cod 
of  ita  bnaineBB  :  no  claim  for  reaoiaaion  being  raised  on  the  pleadii 
leave  to  amend  was  refcsed  on  the  ground  that  plaintiff  had  appea 
in  BQpport  of  a  winding-up  petition  aa  a  oontribntory. — CargiU  v.  Hot 
47  L.J.  Ch.  649. 

(vii.)  Ch.  DiV.  V.  C.  S.—  Wi-nding-np—ActiotifoT  Indemnity— Swatmm 
D^mdant  aa  Witneii—Companiei  Act,  1862,  <«.  115,  117-— A.  aaeig: 
hia  right  to  indemnity  against  B.  in  reepeot  of  sliarea  in  a  company 
liqnjdation  to  the  company ;  the  liquidator  having  brought  an  ai-l 
againat  B.  in  A.'a  name,  the  Coort  ■amtnoned  B.  to  give  evidence 
matters  the  anbject  of  the  action. — Mcuiey  v.  Allen,  Sj  L.J.  Ch.  7i 
26  W.E.  908. 


10  QUARTERLY   DIGEST. 

(viii.)  C.  A. — Winding'Up — Contributory — Director — AUotmont. — A  director 
who  never  applied  for  shares  attended  a  meeting  at  which  a  previona 
allotment  of  shares,  including  shares  allotted  to  him  which  he  did  not 
know  of,  was  confirmed,  and  his  name  was  found  on  the  register  when 
the  Company  was  ordered  to  be  woond  up :  Held  that  he  was  entitled  to 
have  his  name  strack  off  the  list  of  oontribntories. — Re  Wincham  Ship- 
building Co.,  Hallmark*s  Case,  26  W.B.  824. 

(ix.)  C.  A. — Winding-up — Contributory — Director — Fraudulent  Reference. — 
Directors  of  a  company  were  liable  to  a  bank  on  their  personal  gfoanntee 
for  the  over-drafts  of  the  company,  and  were  holders  of  shares  on  which 
nothing  had  been  paid :  the  bank,  having  recovered  judgment  against 
them  in  respect  of  their  gaarantee,  they  paid  the  amounts  due  on  their 
shares  into  the  bank  in  rednction  of  the  balance  dne  from  the  company : 
Held  that  the  payment  was  made  bond  fide,  and  must  be  allowed  in  the 
winding-up. — Re  Wincham  Shipbuilding  Co.,  Poole,  Jackson,  and  Whites 
Case,  26  W.B.  828. 

(x.)  C.  A. — Winding-up — Contributory — Past  Members — Power  to  Com- 
promise. — A  life  assurance  company's  deed  contained  powers  to  alter  the 
objects  and  business  of  the  company,  and  it  was  resolved  to  undertake 
fire  insurance  and  guarantee  business,  and  new  shares  called  B.  shares 
were  issued  appropriated  to  the  new  business  :  being  afterwards  advised 
that  the  new  business  was  ultra  vires,  the  B.  shares  were  cancelled  and 
a  new  company  founded,  to  which  the  assets  of  the  old  company  were 
transferred :  Held  on  the  winding-up  of  the  old  company  that  the  fi. 
shareholders  were  liable  to  contribute  as  past  members. — B(Uh*s  Casf, 
Re  Norwich  Provident  Inswrance  Society,  47  L.J.  Oh.  601. 

(xi.)  C.  A. — W^'nding-up — Contributory — Purchase  of  Shares  by  Compcmy— 
Ultra  Vires. — The  deed  of  the  N.  Insurance  Company,  whose  capital  was 
in  £10  shares,  provided  that  every  instrument  whereby  the  company 
became  liable  to  pay  money,  should  contain  a  clause  limiting  the  liability 
of  the  shareholders  to  the  amounts  payable  on  their  shares,  and  that  the 
company  might  at  a  general  meeting  purchase  the  business  of  any 
other  company  of  a  like  nature  :  the  N.  company  resolved  to  purohsie 
the  business  of  the  C.  company,  whose  capital  was  in  £&0  shares 
and  £5  paid  up,  and  whose  deed  contained  no  power  to  sell:  the 
C.  company's  shares  were  bought  by  the  N.  company  and  transferred  to 
its  ofllcers,  and  by  a  deed  not  sanctioned  at  a  general  meeting,  the  shares 
were  transferred  to  the  N.  company,  which  was  entered  in  the  C.  com- 
pany's register :  Held  that  the  transfer  was  ultra  vires,  and  that  the  N. 
company  could  not  be  put  on  the  list  of  contributories  of  the  C.  oompanj. 
— Ex  parts  British  Nation  Association,  Re  European  Society  ArbitraUon, 
L.B.  8  Ch.  D.  679. 

(xii.)  H.  Xi. — Winding-up — Contributory — Registration  of  Contract — Estoppel. 
— Where  a  company  issues  certificates  of  shares  as  fully  paid-up,  it  is 
estopped  as  against  a  transferee  without  notice,  from  alleging  that 
they  have  not  been  paid  for  in  cash,  and  so  is  the  official  liquidator.— 
Bwrkinshaw  v.  Nicholls,  26  W.B.  819. 

(xiii.)  C.  A. — Winding-Ufp — Contributory — Registration  of  Contract. — News- 
paper proprietors  agreed  to  take  100  fully  paid-up  shares  to  be  paid  for 
by  future  advertisements  of  the  prospectus  of  a  company,  and  in  return 
sent  a  receipt  for  their  advertising  account :  the  transaction  was  not 
registered :  Held  that  they  must  be  put  on  the  list  of  contributories  for 
100  shares. — Andress^s  Case,  Re  Chwrch  and  Empire  Insurance  Co., 
47  L.J.  Ch.  679. 

(xiv.)  C.  A. — Winding-up — Contributory — Registration  of  Contract. — A.  sold 
property  to  a  company,  which  was  paid  for  partly  in  shares  issued  as 
fully  paid-up,  but  the  contract  was  not  registered.    He  afterwards 
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transferred  some  of  the  BhareB  to  B.  for  valuable  oondderatioii,  B. 
having  notice  of  the  ciroamstances  under  which  the  shares  were  issued : 
Held,  on  the  winding-up,  that  B.  must  contribute  in  respect  of  these 
shares. — Re  British  Farmers*  Co.t  Potter  and  Brown's  Case,  26  W.R.  889. 

(rv.)  C,  A. — Winding-wp — Comtrihutory — Registration  of  Contract. — 80  ^  81 
Vict.,  c.  131|  s.  25. — A  company,  having  agreed  to  purchase  property 
partly  for  paid-up  shares,  a  contract  was  sent  to  be  registered,  but 
owing  to  a  mistake  the  registration  was  delayed,  and  the  allotment  of 
shares  took  place  before  registration  :  no  certificates  of  the  shares  were 
issued,  or  registration  of  the  shareholders  made,  till  after  the  registra- 
tion of  the  contract :  the  allottee,  however,  executed  transfers  of  some 
of  the  shares  :  Heldf  on  the  winding-up  of  the  company,  that  the  shares 
were  paid  up,  and  the  allottee  could  not  be  made  a  contributory. — 
Clarke* 8  Case,  Be  Ambrose  Lake  Mining  Co.f  *  L.R.  8  Ch.  D.  635 ; 
47  L.J.  Ch.  696. 

(xvi.)  C.  A. — Winding. up — PoAfment  of  Debts — Income  Tam — Priority. — In  the 
winding-up  of  a  company  under  the  Companies  Act,  1862,  the  Crown 
has  a  right  to  payment  of  all  arrears  of  income-tax  in  priority  to  other 
debts.— JF2a  HeiUey  ^  Co.,  39  L.T.  58 ;  26  W.B.  885. 

(xvii.)  Ch..  Div.  M.  B. — Winding-up — PoAfment  of  Debts — Secured  Creditors 
— Judicaiwre  Act^  1875,  s.  10. — Execution  creditors  issued  a^i.  fa.  against 
a  company,  under  which  the  sheriff  seized :  but  a  petition  was  presented 
three  days  after  for  winding-up  the  company,  and  on  receiving  notice  of 
the  winding-up  order,  the  sheriff  withdrew  from  possession :  Held,  that 
the  execution  creditors  were  entitled  to  no  priority  in  the  payment 
of  their  debt. — Re  Printing  and  Numerical  Registration  Company, 
L.B.  8  Ch.  D.  535;  47  L.J.  Ch.  580. 

(xviii.)  Ch.  Div.  V.  C.  B.— Winding-up— Petition^Companies  Act,  1867, 
8.  40. — A  petition  for  winding-up  may  be  presented  by  persons  who  have 
obtained  a  decree  ordering  the  company  to  allot  them  shares,  though 
ihey  have  not  been  registered  as  shareholders  at  the  time  of  presentation. 
—Re  Patent  Steam  Engine  Co.,  26  W.E.  811. 

(cix.)  C.  A. — Winding.iip — Rent — Distress — Companies  Act,  1862,  s.  163. — 
A  distress  for  rent  accrued  due  before  commencement  of  winding-up 
and  levied  afterwards  by  a  person  who  cannot  prove  in  the  winding-up, 
is  good. — Re  Regent  United  Service  Stores,  L.B.  8  Ch.  D.  616 ,  47  L.J. 
Ch.  677. 

(xx.)  C.  A. — Winding-up  Voluntarily — Return  of  Registrar — Jurisdiction, 
— After  the  completion  of  a  voluntary  winding-up,  and  the  expiration  of 
three  months  from  registration  of  the  return  made  by  the  Registrars  of 
Joint  Stock  Companies  of  the  holding  of  the  final  meeting,  the  Court  has 
no  jurisdiction,  in  the  absence  of  fraud,  to  make  a  winding-up  order. — 
Re  Pinto  Silver  Mining  Co.,  47  L.J.  Ch.  591. 

(xxi.)  Ch.  Div.  V.  C.  B. — Winding -wp  Voluntarily — Return  of  Registrar — 
Jurisdiction. —  Same  decision  as(xx). — Re  Westboume  Orove  Drapery  Co., 
39  L.T.  80. 

Copyright  :— 

(i.)  H.  Xi. — Dramatic  Copyright — Irifringement — Facts  Uft  to  Judge — 3  ^  4 
Wm.  4,  c.  15,  8.  2. — To  support  an  action  for  infringement  of  dramatic 
copyright,  the  taking  some  substantial  part  of  plaintiffs  production  by 
defendant,  must  be  proved.  Where  by  agreement  the  case  was  with- 
drawn from  the  jury  and  left  to  the  judge  :  Held  that  on  motion  for  new 
trial  or  to  enter  verdict  for  plaintiffs,  the  judge  might  explain  to  the 
Court  the  reasons  and  meaning  of  his  finding. — Chatterton  v.  Cave,  47 
L.J.  C.P.  545. 
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County  Court  :^ 

(i.)  Ex.  DiY.—Arhitrationr— Appeal— 9  ^  10  Vict,,  e.  96,  ».  77 ;  13  ^  U 
Vict.,  c,  61,  «.  14. — The  deciaion  of  a  County  Court  Judge  refusing  to  set 
aside  an  award  under  the  County  Court  Act,  1846,  s.  77*  is  final. — ^Hoy^ 
V.  Farmer,  L.R.  3  Ex.  D.  236. 

Crimes  and  Offenoes:— 

(i.)  Q.  B.  "DiY.^Adtdteratian— Notice  to  Pwrchaaer—SS  ^  89  Vict,  e.  63, 
8.  6. — Where  the  seller  of  an  article  brings  to  the  purchaser's  knoiwledge 
the  fact  that  the  article  sold  is  not  of  the  nature  of  the  article  demanded, 
the  sale  is  not  to  the  prejudice  of  the  purchaser  within  the  meaning  of 
section  6  of  Sale  of  Food  and  Drugs  Act,  1876. — Sandys  v.  BmaU,  L.B. 
8Q.6.D.  449;  26  W.K.  814. 

(ii.)  C.  A.'—Oh8cenf  Book — Indictment, — In  an  indictment  for  publishing  so 
obscene  book,  the  words  alleged  to  be  obscene  must  be  set  out,  aotfi  if 
not,  the  defect  will  not  be  cured  bj  a  verdict  of  guilty. — Bradlaugh  r. 
The  Queen,  L.R.  3  Q.B.D.  607. 

(iii.)  Q.  B.  Div. — Obscene  Book— Order  for  DestmcHon — 2  A3  Viet.,  c,  71, 
s.  49  i  20  &  21  Vict,  c.  83,  s.  1. — The  omission  of  the  magistrate,  making 
an  order  for  the  destruction  of  obscene  books,  to  state  that  he  was 
satisfied  that  such  books  were  of  such  a  character  and  description  that 
the  publication  of  them  would  be  a  misdemeanour  and  proper  to  be  pro- 
secuted as  snch  is  a  snbstantial  objection  to  the  order,  and  such  order 
may  be  brought  up  on  certiorari  notwithstanding,  2  &  3  Vict.,  c.  71,  s.  49. 
—■Ex  parte  Brodlaugh,  L.E.  3  Q.B.D.  609. 

(iv.)  C.  P.  Div. — Penalty — Comm>on  Informer — Corporation. — By  an  act 
regulating  the  sale  of  coal,  it  was  provided  that  penalties  for  offences 
thereunder  should  be  recoverable  by  action  of  debt  by  the  person  or 
persons  who  should  inform  or  sue  for  the  same :  Held  that  a  corporation 
not  expressly  empowered,  could  not  bring  an  action  as  common  informers 
under  the  Act. — Guardians  of  St.  Leonards,  Shoreditch  v.  Franklin,  L.R. 
8  O.P.D.  337;  26  W.E.  882. 

Debtor  and  Creditor :— 

(i.)  C.  P.  Div. — Acknowledgement  of  Debt — Statute  of  Limitations — 9  Oeo.  4, 
c.  14,  s.  1. — Defendant,  in  answer  to  a  demand  for  a  debt  incurred  in 
1866,  wrote,  in  1874,  "  I  never  lose  sight  of  my  obligations  towards  yon, 
and  shall  be  glad,  as  soon  as  my  position  becomes  somewhat  better,  to 
begin  again  with  my  instalments : "  Held  that  at  the  most  this  (mly 
amounted  to  a  conditional  promise. — Meyerhoff  v.  Froehiich,  L.B.  3 
C.P.D.  833. 

(ii.)  Q.  B.  Div. — Attachment  of  Debt— Enlisting  Debt. — A.  gave  B.  a  cheque 
in  respect  of  a  debt  due :  0.  subsequently  obtained  an  order  attaching 
this  debt  in  respect  of  a  judgment  debt  due  from  B.,  and  served  the 
order  on  A.,  who  stopped  pa3rment  of  the  cheque  before  it  was  presented : 
Held  that  there  was  an  existing  debt  at  the  time  of  making  the  order 
which  could  be  attached.— Co^ien  v.  Hale,  47  L.J.  Q.B.  496 ;  39  L.T.  35. 

(iii.)  C.  A. — Creditor's  Deed — No  Communication. — Where  a  debtor  conveys 
property  by  a  voluntary  deed  to  one  of  his  creditors  on  trust  to  pay  lus 
debts,  a  creditor,  not  a  pai'ty  to  the  deed,  and  who  does  not  allege  that 
the  deed  was  communicated  to  him,  cannot  maintain  an  action  for  the 
administration  of  the  trusts  thereof. — Johns  v.  James,  L.K.  8  Ch.D.  744; 
39  L.T.  64 ;  26  W.R,  821. 

(iv.)  Ch.  Div.  V.  C.  M.— Oredieors*  Deed — No  Communication— Bit9o- 
cation. — By  a  trust  deed  executed  by  a  debtor,  certain  monies  assured  on 
certain  policies  on  his  life  were  directed  to  be  held  by  trustees  who  were 
creditors  as  security  for  the  payment  to  creditors,  puties  to  the  deed,  of 
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the  debts  mentioned.  S.,  one  of  the  creditors,  never  executed  the  deed, 
nor  was  it  oommnnioated  to  him :  Held  that  after  debtor's  death  his 
executors  conld  revoke  the  trusts  as  against  S. — Re  Sa/nders'  Trusts, 
47  L  J.  Ch.  667. 

(v.)  C.  A. — Equitable  Assignment — Building  Contract. — G.  contracted  with 
defendant  to  bnild  a  ship,  to  be  paid  for  by  instalments :  before  com- 
pletion, G.  gave  plaintiff  an  order  on  defendant  to  pay  plaintiff  £100 
out  of  moneys  to  become  due  under  the  contract,  of  which  order 
defendant  haid  notice :  subsequently  defendant  made  sidvances  to  G.  to 
an  amount  greater  than  that  due  under  the  contract,  to  enable  G.  to 
complete  the  contract :  Held  that  the  order  was  a  good  equitable  assign, 
ment  of  the  money  when  it  became  due,  and  defendant  could  not  set  off 
the  advances  to  G.  against  plaintiff's  claim. — Brice  v.  Bannister,  L  R.  8 
Q.B.D.  569. 

(vi.)  C.  A. — IllegaZ  Ctmsideration — Gaming  Debt — 5  ^  6  Will.  4,  c.  41,  s.  1.-  - 
Money  lent  to  a  man  to  pay  a  bet  already  lost  is  not  money  knowingly 
lent  or  advanced  for  gaming  within  sec  1  of  5  &  6  Will.  4.,  c.  41. — 
Ew  parte  Pyke,  Re  Lister,  L.E.  8  Ch.  iD.  754;  38  L.T.  923  ;  26  W.R.  806. 

(vii.)  C.  A. — Sequestration— Judge's  Pension — 15  ^  16  Vict,  c.  64,  s.  15—  32  ^ 
33  Vict,  c.  62,  8.  5 — Ord.  47. — Order  47  enables  a  writ  of  sequestration 
to  be  issued  against  the  estate  of  judgment  debtor  who  has  disobeyed 
an  order  under  section  5  of  Debtor's  Act,  1869,  for  payment  of  a  debt  by 
instalments.  The  pension  of  a  County  Court  judge  may  be  attached  by 
such  an  order. — Willcock  v.  Terrell,  39  L.T.  84. 

Defamation :— 

(i.)  C.  P.  Div. — Libel — Injunction  to  Restrain  Publication. — The  Court  has 
power  to  restrain  by  injunction  the  future  publication  of  matter  injurious 
to  the  plaintiff's  trade  which  a  jury  has  found  to  be  libellous. — Sa-xbi'  v. 
Easterbrook,  L.R.  3  C.P.D.  339. 

(ii.)  C.  P.  Div. — Libel — Privilege — Fair  Report. — A  fair  report  in  a  news- 
paper of  ex  part^  proceeding's  before  a  magistrate  for  a  summons  under 
the  Masters  and  Servants  Act,  1867,  is  privileged,  although  the  magis- 
trate decide  that  he  has  no  jurisdiction. — Usill  v.  Hales,  L.R.  3 
C.P.D  319. 

Domicil  :— 

(i.)  C.  A. — Abandonment  —  Animus  Revutendi.  —  The  expressions  of  a 
foreigner  engaged  in  trade  in  England  of  an  intention  to  return  to 
his  native  country  when  he  has  made  his  fortune,  are  not  sufficient  to 
prevail  against  the  evidence  of  intention  to  be  gatherevl  from  his  conduct, 
if  otherwise  this  would  be  sufficient  to  constitute  an  abandonment  of 
domicil. — Doucet  v.  Oeoghegan,  26  W.R.  825. 

Easement  :— 

(i.)  Ch..  DiV.  V.  C.  H. — Light  and  Air — Agreement— Notice. — An  agree, 
ment  between  sidjacent  owners  provided  for  the  enjoyment  of  a  certain 
window  without  obstruction  :  a  purchaser  for  value  of  the  servient 
tenement  without  notice,  but  knowing  of  the  window,  held^  bound  by 
the  covenant. — Allen  v.  Seckham,  47  L.J.  Ch.  742. 

(ii.)  Cll.  Div.  M.  B. — Right  of  Way. — Defendant  agreed  to  grant  a  lease 
of  a  piece  of  ground  to  plaintiff  for  purpose  of  erecting  a  workshop 
thereon:  there  was  only  one  access  to  the  land,  by  means  of  a  paved  road- 
way through  a  yard  belonging  to  defendant,  and  in  the  agreement  it  was 
stipulated  that  plaintiff  should  not  obstruct  the  gateway  of  the  yard 
except  for  purposes  of  ingress  and  egress :  Held  that  plaintiff  had  an 
unrestricted  right  of  way  through  the  gateway  and  over  the  yard. — 
Cannon  v.  Villars,  47  L.J.  Ch.  697  j  88  L.T.  989. 
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(iii.)  C.  A,— Bight  of  Way^InchaureS  ^  9  Vict,  c.  118,  m.  16-68.— H.  sold 
laud  to  defoDdant,  reserving  any  allotments  to  be  made  in  respect  thereof 
of  waste  lands  about  to  be  inclosed,  and  he  aftervt'ards  sold  the  inclosed 
allotments  to  plaintiff :  before  the  indosure  a  trackway  existed  over  this 
land,  which  had  been  used  by  the  occupiers  of  defondcmt's  land  for  more 
than  40  years :  the  award  did  not  set  out  this  trackway  :  Held  that  it 
was  extinguished.— Crus/i  v.  Turner,  L.B.  3  Ex.  D.  803;  47  L.J.  Ex.  68B; 
26  W.R.  900. 

(iv.)  Ch.  Div.  P.  J.— Right  of  Way— Statutory  Powers— tA  ^  25  VicU, 
c.  45|  s.  11. — Under  the  authority  of  a  general  order  made  under  24  &  26 
Yict.,  c.  45,  and  confirmed  by  a  special  Act,  plaintiffs  erected  a  pier  so 
as  to  obstruct  an  alleged  public  right  of  way  :  Held  that  as  the  statutory 
powers  authorised  the  erection  of  a  pier  so  as  to  render  the  existence  of 
the  right  of  way  inconsistent  with  that  of  the  pier,  the  right  of  way 
must  be  deemed  to  have  been  taken  away  by  the  powers. — Corporation 
of  Ywrmouth  v.  Simmons,  38  L.T.  881  ;  26  W.R.  802. 

Ecolesiastioal  Law:— 

(i.)  C.  A. — Mortgage  of  Pew  Rents — 13  EUz.,  c.  20. — A  mortgage  of  pew 
rents  of  a  consolidated  chapel,  paid  to  the  churchwardens  on  trust  to 
pay  the  expenses  of  the  chapel  and  hand  over  the  surplus  to  the  vicar, 
is  void  under  13  Eliz.,  c.  20. — Ex  parte  Arrowsmith,  Be  Levison^  Atl  LJ. 
Bey.  46. 

Evidence  :— 

(i.)  Q.  B.  Div. — Ad/missihility — Order  to  Pay — Assignment — Stamp — 33  ^ 
34  Vict.,  e.  97. — T.,  who  was  building  a  steam  launch  for  J.,  and  was 
indebted  to  R.,  wrote  to  J. — "  I  hereby  assign  to  R.  the  sum  of  iS40  or 
any  other  sum  now  or  hereafter  to  become  due  in  respect  of  the  steam 
launch,  to  hold  same  at  R.'s  disposal,  R.'s  receipt  to  be  a  sufficient 
discharge :  "  Held  not  au  order  to  pay,  but  an  assignment,  and  admissible 
in  evidence  on  payment  of  duty  and  penalty. — Buck  v.  Robson,  26  W.R. 
804. 

(ii.)  P.  D.  A.  Div, —Admissibility — Ship's  Log. — En^Hes  made  in  a  ship's 
log  by  the  mate,  and  signed  by  him  and  the  captain  two  days  after 
collision,  cannot  be  used  on  behalf  of  the  ship  after  the  death  of  both 
mate  and  captain. — The  Henry  Coxon,  38  L.T.  819. 

(iii.)  C.  A. — Leorse  —Counterpart — Presuinption, — In  an  action  for  possession 
of  land,  plaintiff  alleged  that  defendant  occupied  under  a  lease  the 
counterpart  of  which  was  produced  by  plaintiff :  Held  that  this  was 
evidence  of  the  execution  of  the  lease,  and,  in  the  absence  of  other 
evidence,  it  would  be  presumed  that  defendants  oocupied  under  the 
leaBe.—Magdelen  Hospital  v.  Knotts,  L.R.  8  Oh.  D.  709. 

Fishery:— 

(i.)  H.  Ii.  — Salmon.  Fishings — Erection  on  Foreshore. — Held  that  the  raising 
of  the  embankment  on  the  foreshore  of  a  river  by  an  inferior  heritor  in 
order  to  prevent  overflow  did  not  constitute  an  illegal  obstruction  within 
the  Salmon  Fishery  Acts,  though  it  might  to  some  extent  delay  salmon 
in  ascending  the  river. — Duke  of  Sutherland  v.  Ross,  L.R.  3  App.  736. 

(ii.)  H.  Xi. — Several  Fishery — Evidence — Question  for  Jury. — ^A  daim  of 
several  fishery  was  founded  on  a  gprant  from  the  Orown  in  1660 :  Held 
under  the  circumstances  that  the  case  ought  to  have  been  left  to  the 
jury  as  a  question  of  fiftct. — Bristow  v.  Cormican,  L.R.  8  App.  641. 

Highway  :— 

(i.)  Bx.  Div. — Obstruction — Frightening  Horse — Injury  to  Driver.— Be- 
fendant  left  a  van  by  the  side  of  a  highwav,  four  or  five  feet  from  the 
metalled  way,  and  as  H.  was  driving  past,  nis  horse,  which  was  a  kicker, 
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though  H.  did  not  know  it,  shied  and  kicked,  bo  that  II.  foil  out,  was 
kicked,  and  died  in  oonseqaenoe :  the  jory  found  that  the  van  was 
left  there  onreasonably  and  negligently,  and  that  H.'s  death  was  caused 
by  the  van  standing  there  and  the  vice  of  the  horse  combined :  Held 
that  H/s  executors  were  entitled  to  a  verdict  under  Lord  Campbell's 
Aot.— Harris  v.  Mobhs,  L.R.  3  Ex.  D.  268. 

(ii.)  Q.  B.  Div.— Repair— Turnpike  Trust— II  ^  12  Vict,,  c,  63,  s.  144; 
21  Sc  22  Vict.y  c.  98,  s.  41. — Section  41  of  the  Local  Government  Act, 
1858,  does  not  empower  a  local  board  to  take  upon  themselves  the  repair 
or  alteration  of  a  longitudinal  section  of  a  turnpike  road :  no  damages 
done  by  a  local  board  in  repairing  a  turnpike  road  under  that  section  can 
be  the  subject  of  arbitration  under  the  Public  Health  Act,  18i8. — Nutter 
V.  Accrington  Local  Board,  47  L.J.  Q.B.  521. 

Hiifiband  and  Wife  :— 

(i.)  C.  A. — Divorce — Costs  of  Suit. — Where  a  suit  has  been  properly  insti. 
tuted  by  a  wife  for  a  divorce  on  the  ground  of  adultery  and  cruelty,  the 
husband  is  liable  to  her  solicitor  for  fair  and  reasonable  costs  as  between 
solicitor  and  client,  incurred  in  the  suit,  though  such  costs  have  been 
disallowed  on  the  party  and  party  taxation. — Ottaivay  v.  Hamilton., 
38  L.T.  925 ;  26  W.R.  783. 

(ii.)  P.  D.  A.  DiV. — Divorci: — Collusion. — If  by  agreement  between  the 
parties  to  a  divorce  suit,  material  facts  which  might  have  been  adduced 
in  support  of  a  counter- charge  against  the  petitioner  are  withheld  from 
the  Court,  although  such  facts  might  not  have  established  the  counter- 
charge, such  agreement  will  amount  to  collusion. — Hunt  v.  Hunt,  39 
L.T.  45. 

(iii.)  P.  D.  A.  Div.— Divorce— Maintenance— 20  ^21  Vtct.,  c.  85,  s.  32.— 
The  Court  has  power  to  make  an  order  for  the  maintenance  of  a  wife 
after  decree  abtiolute  has  been  pronounced. — Bradley  v.  Bradley,  L.R.  3 
P.D.  47 ;  47  L.J.  P.D.A.  53 ;  26  W.R.  831. 

(iv.)  P.  D.  A.  Div.— Divorce— Foreign  Subject— 20  ^  21  Vict.,  c.  85,  s,  27. 
— The  Court  has  no  jurisdiction  to  entertain  a  petition  for  dissolution  of 
marriage  on  the  ground  of  adultery  and  desertion  in  England  ap^ainst  a 
foreign  subject  resident  in  England  as  a  consular  officer  of  his  own 
country :  and  his  having  fcrmerly  presented  a  petition  for  dissolution  in 
the  same  Court,  which  was  abandoned,  does  not  constitute  a  submission 
to  the  jurisdiction. — Nihoyet  v.  Nihoyet,  L.R.  3  P.D.  52 ;  47  L.J. 
P.D.A.  49. 

(v.)  P.  I>,  A.  DiV. — Divorce — Settlement — Variation. — The  fact  that  pro- 
ceedings are  pending  in  the  Chancery  Div.  for  administering  the  trusts 
of  a  settlement  is  no  answer  to  a  petition  for  variation  of  its  provisions  ; 
nor  will  a  delay  of  five  years  after  divorce  disentitle  the  petitioner  to 
relief :  the  Court  ordered  the  income  of  settled  property  to  be  ptud  to 
the  wife  and  children,  although  in  the  settlement  an  absolute  discre. 
tionary  power  was  given  to  the  trustees  to  dispose  of  the  income  for 
benefit  of  husband,  wife,  and  children,  in  the  event  of  the  husband's 
bankruptcy,  which  had  taken  place. — Marsh  v.  Marsh  47  L.J.  P.D.A.  34 ; 
89  L.T.  107. 

(vi.)  P.  I>.  A.  Div. — Dicorce — Settlement — Variation — Decree  Nisi — Injunc 
tion. — A  husband  having  obtained  a  decree  nisi  for  divorce,  gave  instruc- 
tions to  his  solicitor  to  file  a  petition  for  the  variation  of  an  alleged 
post-nuptial  settlement,  under  which  the  respondent  had  possessed 
herself  of  £3,000  with  which  she  bought  a  house  :  it  appearing  that  she 
was  about  to  dispose  of  the  house,  the  Court  granted  an  injunction 
restraining  her  from  doing  so. — Noakes  v.  Noakes,  39  L.T.  47. 

(vii.)  Ch.  Div.  V.  C.  M..— Equity  to  SetOwnent—Life  intsrsst.— The  Court 
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has  power  to  g^ve  the  wife  an  eqnity  to  a  settlement  of  the  whole  of  a 
life  interest  as  against  the  assignee  in  insolvency  of  the  hnsbaad. — 
Tavnton  v.  Morris,  47  L.J.  Ch.  721. 

(viii.)  P.  D.  A.  Div. — Jvdicial  Separation — Custody  qf  Children — Judicial 
separation  having  been  decreed  on  wife's  petition,  hosband  and  wife 
were  both  at  time  of  marriage  Roman  Catholics,  bnt  husband  had  nnce 
become  Protestant,  and  children  had  been  placed  at  a  Protestant  sohooL 
The  Coart  committed  the  custody  of  the  children  to  the  mistress  of  the 
school  with  leave  for  b:.th  parents  to  have  full  access  to  them. — D' Alton 
V.  IfAlton,  47  L.J.  P.D.A.  59. 

[ix.)  P.  D.  A.  Div. — NulUty  of  Marriage~N(m.Consummation,—Wi]M 
wrongful  refusal  of  marital  intercourse  is  not  in  itself  sufficient  to 
justify  the  Court  in  declaring  a  marriage  null  by  reason  of  impoteuoe. — 
8.  V.  A.,  L.B.  8  P.D.  72. 

(x.)  P.  D.  A.  Div. — Nullity  of  Marriage — lUsidence  in  Scotland  for  21 
days — 19  ^  20  Vict.,  c.  96,  s.  1. — Two  persons  domiciled  in  England  left 
Lou'ion  on  the  30th  June  and  arrived  in  Edinburgh  the  next  morning, 
where  they  were  married  on  the  21st  July,  having  been  in  Scotland 
during  the  interval :  on  evidence  being  g^ven  that  the  Scotch  law 
required  a  residence  of  21  whole  days  in  the  country  to  render  a  marriage 
valid,  decree  of  nullity  of  marriage  was  pronounced. — Lawford  v.  Davies, 
47  L.J.  P.D.A.  38  j  89  L.T.  IIL 

(xi.)  P.  D.  A.  Div. — Restitution — Compromise. — A  wife  who  agrees  to 
stay  proceedings  in  a  suit  for  restitution  of  conjugal  rights  on  certain 
terms,  will  be  bound  by  the  agreement. — Stanes  v.  Btanes,  L.R.  8  P.D.  42; 
89  L.T.  46. 

(xii.)  P.  D.  A.  Div.— Restitution-^Foreign  DomicO—Scrwtc^— 20  ^  21 
Vict.,  c.  85,  s.  42. — The  Court  has  no  power  to  order  service  out  of  the 
jurisdiction  of  a  petition  for  restitution  of  conjugal  rights,  and  the  wife 
of  a  man  not  domiciled  in  England  cannot  maintain  a  suit  for  restitatioD 
if  her  husband  has  left  the  jurisdiction  before  the  commencement  of 
proceedings.— ftrebrocs  v.  Firehrace,  47  L  J.  P.D.A.  41 ;  39  L.T.  94. 

(xiii.)  Q.  B.  Div. — 8epa/ration  Deed — Necessaries. — A  husband  and  wife  had 
executed  a  separation  deed,  whereby  the  income  of  property  settled 
on  the  wife  at  the  marriage,  and  a  small  allowance  from  the  husband, 
was  secured  for  the  support  of  the  wife  and  her  children,  and  the  wife 
covenanted  that  she  would  not  apply  for  further  assistance :  Held  that 
the  wile  could  not  pledge  the  husband's  credit  for  neoessaries,  even 
though  the  income  secured  to  her  should  prove  insu£Saient  for  her 
support.—£<ut2and  v.  Bwrchell,  L.R.  8  Q.B.D.  432  $  47  L.J.  Q.B.  SOa 

(xiv.)  C.  A. — Wife*s  Chose  in  Action — Reduction  into  Possession. — A.  sold  his 
wife's  share  in  an  intestate's  estate  to  B.,  a  solicitor,  who  conducted  a 
suit  for  the  administration  thereof :  the  executors  of  A.,  who  predeceased 
his  wife,  instituted  a  suit  to  set  aside  the  sale  on  the  ground  of  conceal- 
ment by  B.  of  the  true  value  of  the  share :  Held  that  the  wife's  chose 
in  action  had  been  reduced  into  possession  by  A.,  and  that  the  right  to 
avoid  the  sale  survived  to  his  executors. — Widgery  v.  Tepper,  47  LJ. 
Ch.  650. 

India,  Law  of  :— 

(i.)  P.  C. — Powers  of  Legislature — Indxan  High  Courts  Act,  1861 — Act  JUL 
of  1869.— Act  XXII.  of  1869  of  India  is  not  inconsistent  with  24  ft  26 
Yict.,  o.  104-,  or  with  the  Charter  of  the  High  Court,  and  is  within  the 
legislative  powers  of  the  (Governor- General  in  Cooncil. — Regima  v.  BmuK, 
L.B.  8  App.  889. 


QUARTERLY   DIGEST.  17 

Innkeeper's  Lien:— 

(i.)  C.  A. — Quests  Goods — Wrongful  Conversion. — B.  bought  horses  and 
carriages  of  plaintiff  and  took  them  to  defendant's  inn,  where  he  was 
entertained  for  a  long  time :  he  never  paid  for  the  horses  and  carriages, 
and  absconded  owing  defendant  his  bill,  and  leaving  the  horses  and 
carriages  with  him :  sobseqaently,  he  re-asaigned  the  horses  and 
carriages  to  plaintiff;  bat  defendant  refused  to  give  them  up  till  B/s 
bill  was  paid,  and  afterwards  sold  the  horses  :  Held  that  defendant  had 
a  general  lien  on  the  horses  and  carriages  for  the  whole  of  B/s  bill ;  bat 
that  the  sale  of  the  horses  was  a  wrongful  conversion,  for  which  the 
plaintiff  could  maintain  an  action,  and  that  the  measure  of  damages  was 
the  value  of  the  horses. — MulUner  v.  Floreixce,  L.R.  3  Q.B.D.  484. 

Insurance  :— 

(i.)  Cll.  Div.  M.  R. — Life  Assurance — Assignment — Payment  into  Court. — 
An  assurance  company  is  not  a  trustee  but  a  debtor,  and  is  not  justified 
in  paying  policy-monies  into  Court  under  the  Trustee  Relief  Act. — 
Matthew  v.  Northern  Assurance  Company ^  47  L.J.  Ch.  562. 

Landlord  and  Tenant  :— 

(i.)  Ch.  Div.  F.  J. — Agreement  for  Lease — Statute  of  Frauds. — A  memo, 
randum  of  agreement  for  a  lease  was  signed  by  both  parties  but  did  not 
state  when  the  lease  was  to  commence  :  Held  that  the  agreement  was 
valid  within  the  Statute  of  Frauds,  and  that  the  term  commenced  from 
the  date  of  the  memorandum. — Ja^ues  v.  Millar,  47  L.J.  Ch.  544. 

(iL)  Ch..  Div.  V.  0.  M. — Agreement  for  Lease — Mistake — Quiet  Enjoy- 
ment. — A.  agreed  to  take  an  underlease  for  whatever  term  B.  held.  By 
mistake  the  underlease  was  made  for  seven  years  longer  than  that  B.  held, 
and  nearly  at  the  end  of  B.'s  term  his  executors  discovered  the  mistake  and 
told  A.  that  he  must  give  up  possession  at  the  end  of  B.'s  term  ;  where, 
apon  A.  procured  a  fresh  lease  from  the  landlord  at  an  increased  rent : 
Held  that  A.  could  not  recover  damages  on  that  account,  and  that  there 
had  been  no  breach  of  the  covenant  in  the  underlease  for  quiet  enjoy, 
ment. — Besley  v.  Besley,  38  L.T.  844. 

(iii.)  B[.  L. — Lease — Covenant — Alteration  of  Property  by  Lessee. — A  lease  of 
premises  described  as  stores  for  a  term  of  which  900  years  was  nnex. 
pired,  contained  a  covenant  to  **  preserve,  support,  maintain,  and  keep 
the  premises  and  all  improvements  in  good  repair :"  Held  that  the 
rerersioner  was  not  entitled  to  an  injunction  to  restrain  the  lessee  from 
converting  the  premises  into  dwelling-houses,  it  appearing  that  the 
security  for  the  rent  would  be  thereby  increased. — Doherty  v.  Allman, 
L.B.  3  App.  709. 

(iv.)  C.  A. — Lease — Coi^enant — Quiet  Enjoyment. — When,  after  granting  a 
lease  of  premises  for  a  special  purpose,  an  Act  has  been  passed  which 
renders  it  illegal  to  use  the  premises  for  that  purpose,  the  refusal  to 
permit  them  to  be  so  used  is  not  a  breach  of  covenant  for  quiet  enjoyment, 
and  a  covenant  to  keep  the  premises  in  proper  repair  and  condition  for 
the  special  purpose,  relates  only  to  the  physical  condition,  and  does  not 
impose  on  the  lessor  any  obligation  to  put  them  in  a  condition  to  be  used 
for  the  special  purpose  in  accordance  with  the  Act. — Newly  v.  Sharpe, 
47  L.J.  Ch.  617. 

(v.)  C.  P.  "Div.— Lease — Covenant  to  Pay  Rates — Drainage  Expenses — 
38^89  Vict.,  c.  55. — A  covenant  to  pay  rent  without  deduction  except 
land  and  property  tax,  and  to  pay  all  rates,  taxes,  and  charges  imposed 
during  the  term  on  the  premises  or  in  respect  thereof :  Held  not 
to  make  lessee  liable  for  expenses  of  drainage  incurred  by  landlord  in 
consequence  of,  a  requisition  nnder  the  Public  Health  Act  to  abate  a 
nuisance.— /2au;ttn«  v.  Biggs,  L.R.  3  C.P.D.  868;  47  L.J.C.P.  487. 
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(vi.)  Q.  B.  Div. — Lease  —  Covenant  not  to  «««  as  Beer^shop, — A  lease 
contained  a  covenant  by  the  lessee  not  to  allow  the  premises  to  be  osed 
as  a  beer-shop :  Held  that  the  selling;  beer  by  retail  to  be  oonsamed  off 
the  premises  was  a  breach  of  the  covenant. — Bishop  of  81.  Albans  v. 
Battsirsby,  47  L,J.  Q.B.  671. 

(vii.)  H.  IM.—Lease^lron  Mine—Poor  Rate  -37  <J^  38  Vict.,  e.  54,  s.  8.— The 
lease  of  an  iron  mine,  made  before  the  passing  of  the  Bating  Act,  1874, 
contained  a  covenant  by  the  lessee  to  pay  all  manner  of  taxes,  rates, 
assessments,  charges,  and  impositions  then  or  thereafter  during  the  con. 
tlnaance  of  the  lease  to  be  imposed  npon  the  premises,  landlord's  pro- 
perty tax  excepted :  H*  Id  that  the  lessee  had  not  specifically  contracted 
to  pay  the  whole  of  the  p(M)r.rate  on  the  mine  in  the  event  of  the 
abolition  of  its  exemption  within  the  meaning  of  37  &  38  Vict.,  c.  54, 
s.  S.—CJialoner  v.  Bolckow,  47  L.J.  C.P.  662. 

(viii.)  C.  P.  Div. — Notice  to  Quit — Quarter  Day. — A  six  month's  notice  to 
determine  a  yearly  tenancy  commencing  on  one  of  the  nsnal  quarter 
days,  means  a  notice  from  one  such  quarter-day  to  the  next  but  one 
following.— If or;?'a7i  v.  Dawes,  39  L.T.  60;  26  W.B.  816. 

(ix.)  C.  P.  DiY,— Notice  to  Quit—Six  Months—  Yearly  Tenancy  -38  ^  39 
Virt.^  c.  92,  8.  61. — A  yearly  tenancy  which  by  express  agreement  of  the 
parties  is  determinable  on  six  months  notice  to  quit,  is  not  within  s.  51 
of  the  Agricultural  Holdings  Act,  1876. — Wilkinson  v.  Calrerf,  L.B.  3 
C.P.D.  360;  38  L.T.  813;  26  W.R.  829. 

LandB  Clauses  Act  i— 

(i.)  Q.  B.  Div.— Arbitration— 38  ^  39  Vict,  c.  65,  s,  179.— Where  lands 
are  taken  compulsorily  under  sections  175-178  of  the  Public  Health  Act, 
1875,  the  proceedings  for  assessing  compensation  are  wholly  governed 
by  the  Lands  Clauses  Acts. — Regina  v.  Master  Smith,  Ex  parte  Rayner, 
L.R.  3  Q.B.D.  444;  26  W.a.  812. 

(ii.)  Ch.  Div.  V.  C.  X.— Investment— Metropolitan  Stock— Z4  ^  35  Viet., 
c.  47,  s.  16. — Purchase-money  paid  into  Court  under  the  Lands  Clauses 
Act  ordered  to  be  invested  in  Metropolitan  Consolidated  Stock. — Re 
Readhead-s  Trusts,  39  L.T.  60. 

(iii.)  C.  A. — Part  of  House  or  other  Building. — Held,  that  premises  oonsistiiig 
of  a  house  and  shop,  with  a  manufactory  at  the  back,  adjoining  to  a 
cottage,  which  was  used  as  a  store-room,  constituted  one  house  within 
section  92  of  the  Act,  and  that  a  company,  having  given  notice  to  treat 
as  to  the  cottage,  might  be  compelled  to  take  the  whole  premises. — 
Richards  v.  Swansea  Improvements  Co.,  38  L'.T.  833. 

Licensed  House :— 

(i.)  Q.  B.  DiY.— Gaming— Game  of  Skill—Sb  ^  36  Vict,  c.  94,  s.  37.— The 
fact  that  a  game  played  for  money  is  a  game  of  skill  does  not  prevent 
the  playing  constituting  gaming  within  s.  17,  s-s.  1  of  36  ft  86  Vic,  o.  94. 
—Bew  V.  Ha/rston,  L.B.  3  Q.B.D.  454 ;  26  W.B.  916. 

(ii.)  Q.  B.  Div. — Selling  Beer  without  License — Penalty — Imprisonment — 
35  ^  36  Vict,  c,  94. — ^The  justices  cannot  order  imprisonment  in  default 
of  payment  of  a  penalty  under  35  ft  36  Vict.,  c.  94,  s.  6 1,  s-s.  2,  unlea  there 
has  been  first  an  order  for  a  distress. — Re  Brown,  L.B.  3  Q.B.D.  546. 

Lord  Mayor's  Court  :— 

(i.)  C.  A,— Jurisdiction — Counter  Claim— Judicature  Act,  1873,  *.  90.— 
Where  an  action  has  been  brought  in  an  inferior  Court,  and  a  counter- 
claim is  set  up  which  is  beyond  its  jurisdiction,  the  Court  has  power  to 
deal  with  the  counter-claim  to  the  extent  of  the  amount  of  the  plaintiff's 
claim  only. — Davis  v.  Flagstaff  Silver  Mining  Company,  47  L.J.  C.P.  60S. 
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Lunacy:— 

(i.)  C.  A. — Pauper — Maintenance,— The  Court  has  no  jurisdiction,  on  the 
death  of  a  pauper  lunatic,  to  interfere  with  the  right  of  his  administrator 
by  ordering  payment  of  the  expenses  of  his  maintenance  out  of  a  fund 
in  Court  to  which  he  had  been  entitled. — Re  Marman*s  TrustSf  38  L.T. 
797. 

Market  :— 

(i.)  C.  A. — Immemorial  Custom. — Held  that  plaintiffs  having  shown  a  title 
to  a  Saturday  market,  a  right  to  compel  butchers  to  close  their  shops  on 
Saturday  and  sell  only  in  the  market,  or  else  to  make  payments  in  place 
of  stallage  might  legally  exist  as  incident  to  the  market,  and  that  there 
was  sufficient  evidence  of  enjoyment  to  establish  such  right. — Mayor 
of  Penryn  v.  Best,  L.R.  3  Ex.  D.  292 ;  88  L.T.  805. 

Master  and  Servant  :— 

(i.)  Q.  B.  Div. — Dismissal — Proceedings  in  County  Court — Res  judicata — 
38  ^  39  Vict.,  c.  90,  ss.  3,  4. — Appellant  having  been  discharged  by 
respondents  for  neglect  of  work,  and  they  having  refused  to  pay  wages 
in  Ueu  of  notice,  he  took  proceedings  in  the  County  Court  against  them 
and  I'ecovered  :  Held  that  respondents  were  not  precluded  from  pre- 
ferring a  claim  before  justices  against  appellant  for  damaging  materials. 
^Hindley  v.  Haslam,  L.R.  3  Q.B.D.  481. 

Metropolitan  Management :~ 

(i.)  Q.  B.  DiV. — Construction  of  Seiver — Apportionment — 25  ^  26  Vict., 
c.  102,  s.  53. — Where  a  sewer  had  been  constructed,  in  1868,  and  no 
apportionment  of  the  costs  of  construction  among  the  owners  of  houses 
in  the  street  was  made  till  1876  :  Held  that  the  apportionment  Tras  valid. 
— Bradley  v.  Qreenwich  Board  of  Works,  38  L.T.  849. 

(ii.)  Ch.  DiV.  M.  B,.— Party. wall-  Undermining— IS  8f  19  Vict.,  c.  122.-- 
Defendant  dug  beneath  and  undermined  the  wall  which  separated  his 
own  premises  from  those  adjoining  for  the  purpose  of  making  altera, 
tions :  notice  was  served  on  the  adjoining  owner,  under  the  Metropolitan 
Building  Act,  1855,  and  a  surveyor  appointed  on  each  side,  but  they 
had  not  appointed  a  third  surveyor :  Held  that  defendant  was  acting 
within  his  rights  as  tenant  in  common  of  the  wall  and  as  adjoining  owner 
under  the  Act,  but  that  he  should  have  waited  till  the  appointment  of 
the  third  surveyor,  and  must  therefore  pay  the  costs  of  a  motion  for 
injunction. — Standard  Bank  of  British  South  Africa  v.  Stokes,  47  L.J. 
Ch.554. 

(iii.)  C.  A. — Vestryma/n — Qiuiliflcation. — Defendant  occupied  premises  jointly 
with  his  father :  a  rate  was  made  on  the  father  only :  defendant  asked 
to  have  his  name  put  on  the  rate,  which  was  not  done  :  afterwards  he 
was  nominated  as  vestryman,  was  declared  elected  and  sat  and  voted, 
and  subsequently  was  entered  on  the  rate-book  and  paid  the  rate :  Held 
that  he  was  not  qualified  and  liable  to  penalty. — Qoodhew  v.  Williams, 
L.B.  3  C.P.D.  382. 

Mines: — 

• 

(L)  Cll.  Div.  P.  J. — Agreement — Cor^truction  —  Winning  —  Expenses  — 
Profits, — H.  g^nted  to  T.  a  license  to  work  mines  under  an  estate,  and 
first  to  repay  himself  out  of  the  profits,  the  expenses  incQrred  in  the 
winning  of  the  coal  only,  and  then  to  pay  M.  a  certain  proportion  of  the 
profits  :  Held  that  "  vnnning  "  meant  only  the  performance  of  all  con- 
ditions necessary  to  the  continuous  working  of  the  coal,  and  no  expenses 
incurred  afterwards  were  winning  expenses :  that  interest  of  4  per  cent, 
should  be  allowed  on  the  winning  expenses,  and  that  the  profits  arising 

B   2 


/ 


20  QUARTERLY   DIGEST. 

from  the  nle  of  coal  were  the  gross  returns  lees  working  expenses  in. 
clading  4  per  cent,  interest  on  capital. —  Lord  Roheby  r.  Elliot,  38 
L.T.  846. 

(ii)  Q.  B.  Div.— Coal  Mine— Inspector's  Authonty—36  1^36  Ftct.,  e.76, 
S8.  46,  51. — The  anthority  of  an  inspector  to  require  a  remedy  for  a 
danger  in  a  mine  nnder  section  46  of  Coal  Mines  Regulation  Act,  1872, 
does  not  extend  to  requiring  the  withdrawal  of  workmen  from  the  neigh- 
bourhood of  the  danger. — Span  Lane  Colliery  Co.  v.  BakeTf  39  L  T.  13. 

(iii.)  Sz.  Div. — Inclosure  Act  —  Highway  —  Support,  —  An  Inclosnre  ict 
reserved  to  the  lord  of  the  manor  rights  and  powers  of  working  miDes: 
Held  that  the  lord  was  not  entitled  to  work  the  mines  so  as  to  injare 
public  roads. — Benfieldside  Local  Bookrd  v.  Consett  Iron  Co.,  47  L.J. 
Ex.  491. 

(iv.)  C.  A. — Lease — Qtiarry — Right  to  Work. — To  enable  a  termor  punishable 
for  waste  to  work  mines  or  quarries  it  must  be  shown  that  the  rererooDer 
had  commenced  working  them  with  a  view  of  making  a  profit,  or  thtt 
they  were  worked  by  his  express  authority. — Elias  t.  Ori^th,  L.R.  8 
Ch.  D.  621 ;  38  L.T.  871 ;  26  W.B.  869. 

Mortgage  :— 

(i.)  Ch.  DiV.  P.  J. — Breach  of  Covenant — Receipt  of  Interest — Waiver  — 
A  mortgage  deed  provided  that  if  interest  was  paid  pnnctuallj  the 
mortgage  should  continue  for  two  years  :  Held  that  the  receipt  of 
interest  after  default  in  punctual  payment  and  notice  to  pay  off  did  oot 
constitute  a  waiver  of  mortgagee's  right  to  call  for  immediate  payment. 
— Keene  v.  Biscoef  47  L.J.  Ch.  644. 

(ii.)  Ch.  Div.  F.  J. — Equitable  Mmigage — Bankruptcy — Foreclosurt.— 
Where  an  equitable  mortgage  by  deposit  has  been  effected,  and  both 
mortgagor  and  mortgagee  have  become  bankrupt,  the  trustee  of  the 
mortgagee  is  entitled  to  foreclosure. — Waddell  v.  ToUman,  38  L.T.  910; 
26  W.R.  802. 

(iii.)  Ch.  Div.  V.  C.  H, — Foreclosure — Leaseholds. — A  mortgage  of  leaee- 
holds  by  sub-demise,  contained  an  absolute  declaration  of  trost  by 
mortgagor  of  his  reversion.  The  mortgagor  refusing  to  assign,  judgment 
of  foreclosure  of  the  equity  of  redemption  in  the  premises  and  of  the 
reversion  was  given,  but  vesting  order  of  the  reversion  refused  till  decree 
made  absolute. — British  Empire  Co.  v.  Sugden,  4t*I  L.J.  Ch.  691. 

(iv.)  Ch.  Div.  M.  R. — Mortgagee  in  Possession — Account. — In  an  action  for 
account  by  mortgagor  against  a  mortgagee  in  possession,  the  mortgsgor 
is  entitled  to  an  account  of  proceeds  of  sale  received  by  mortgagee,  or 
which,  but  for  his  wilful  default,  might  have  been  received :  bat  this 
does  not  entitle  him  to  question  the  propriety  of  the  sale  or  the  adequacy 
of  the  price. — Mayer  v.  Murray^  47  L.J.  Ch.  606, 

(v.)  C.  J.  B. — Payment  in  Nature  of  Penalty. — By  a  mortgage  of  chattels 
in  consideration  of  £400  lent,  mortgagor  covenanted  to  pay  j£644  by 
eight  quarterly  instalments,  and  if  mortgagor  became  a  liquidating 
debtor  mortgagee  was  empowered  to  enter,  sell,  and  repay  himself  all 
of  tlie  £544  then  unpaid  :  Held  that  the  provisions  of  the  mortgage  were 
not  in  the  nature  of  a  penalty. — Ex  parte  Cochrane,  Re  SeT^daU,  88  Ii.T. 
820 ;  26  W.R.  818. 

(vi.)  Ch.  Div.  V.  C.  Bi.—PoUcy'-Agreement  to  Assxgn-dO  ^  81  VicU^- 
144. — A  written  agreement  to  execute  a  legal  assignment  x^  a  life 
assurance  policy  when  requested,  is  not  an  assignment  within  the  PoIicie« 
of  Assurance  Act,  1867,  and  notice  of  such  agroement  to  the  assoranoe 
office  does  not  give  priority  under  section  5  over  the  prior  equitable  title 
of  a  person  who  has  not  given  notice. — 5panc«r  v.  Clarke,  47  L.J. 
Ch.  692. 
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(ni.)  Ch.  Div.  p.  J. — Priority — Registration  —  Notice. — ^A  BoHoitor  mort. 
foraged  leasehold  property  in  Middlesex  to  plaintiff,  the  mortgage  not 
having  been  registered,  and  snbseqaently  mortgaged  the  same  property 
to  W.  who  registered  the  mortgage  :  on  both  occasions  be  acted  as 
mortgagee's  solicitor  :  Held  that  the  solicitor's  knowledge  of  the  earlier 
mortgage  most  be  imputed  to  W.,  and,  therefore,  his  mortgage  conld 
not  be  allowed  priority.— Bra^iZey  v.  Riches,  38  L.T.  810;  26  W.R.  910. 

(viii.)  Ch..  IDiV.  F.  J. — Priority — Tacking — Consolidation. — Two  properties 
M.  and  S.  having  been  separately  mortgaged  to  A.,  S.  was  mortgaged  to 
B.,  and  afterwards  M.  to  C.  A  being  entitled  to  consolidate  :  Held 
that  B.  was  entitled  to  redeem  both  the  properties,  and  hold  them  as 
secarity  for  the  amount  paid  to  A.  and  his  own  debt. — Bradley  v.  RicheH 
(2),  39  L.T.  78. 

(ix.)  Ch.  Div.  F.  J. — Priority — Voluntary  Deed— Consolidation — 27  EUz., 
c.  4. — Held,  on  the  facts  of  the  case,  that  a  mortgage  deed  executed  to 
secure  a  sum  of  money  previously  lent  was  voluntary,  and  void  against 
plaintiffs  subsequent  mortgagees,  and  that  plaintiffs  were  not  entitled  to 
consolidate  their  mortgage  with  an  equitable  mortgage  of  other  property 
by  same  mortgagor,  which  they  had  paid  off  but  did  not  take  an  assign, 
ment  of. —  Cracknall  v.  Sanson,  39  L.T.  31. 

(x.)  Ch.  Div.  V.  C.  H. — Reversionary  Interest — Statute  of  Limitations. — 
A  mortgage  of  a  reversionary  interest  in  a  mortgage  debt  which  forms 
part  of  a  residuary  bequest  with  power  to  vary  investments  :  Held  not 
to  be  a  mortgage  of  an  interest  in  land  within  the  meaning  of  section  42 
of  3  &  4  Will.  IV.,  c.  27  :  and  that  arrears  of  interest  for  more  than  six 
years  could  be  recovered. — Smith  v.  Hill,  26  W.R.  878. 

(xi.)  Ch.  Div.  P.  J. — Settled  Property — Resulting  Trust — Conversion, — By 
a  marriage  settlement  lands  of  the  husband  were  settled  to  such  uses  as 
the  husband  and  wife  should  jointly  appoint,  and,  subject  thereto,  t<o  the 
husband  and  wife  in  succession  for  life,  with  remainder  for  benefit  of  the 
children  of  the  marriage,  with  ultimate  remainder  to  the  husband  in  fee  : 
the  husband  and  wife  mortgaged  the  lands,  and  the  proviso  for  redemp. 
tion  provided  that  the  mortgagee  should  re-convey  the  property  to  the 
uses  of  the  settlement :  and  there  was  a  declaration  that,  if  the  power  of 
sale  were  exercised,  the  mortgagee  should  pay  the  surplus  proceeds  of 
the  sale  to  the  husband,  his  heirs,  executors,  administrators,  and  assiguR : 
the  power  of  sale  having  been  exercised  after  the  husband's  death  : 
Held  that  there  was  no  resulting  trust  of  the  surplus  proceeds,  but  that 
they  went  to  husband's  legal  personal  representatives. — Jones  v.  Davies, 
47  L.J.  Ch.  554. 

Municipal  Law:— 

(i  )  C.  P.  Div. — Nomination  for  Councillor — Qualification — Jurisdiction — 
38  ^  39  Vict.,  c.  40. — A  person  is  entitled  to  be  nominated  for  office  of 
councillor  for  a  borough,  if  otherwise  qualified,  if  he  is  enrolled  on  the 
burgess  roll  in  force  at  the  time  of  election :  the  Court  has  jurisdiction 
to  review  the  decision  of  the  mayor  who  has  allowed  such  an  objection 
to  a  nomination. — Budge  v.  Andrews,  47  L.J.  C.P.  586. 

(ii.)  C.  A,—Penalty-6  f  6  Will.  4,  c.  76,  s.  126.— 3  &  4  Vict.,  c.  97,  s.  16.— 
A  penalty  for  impeding  the  officer  of  a  railway  company  in  the  exeon. 
tion  of  his  duty,  summarily  recovered  before  a  borough  justice,  goes 
to  the  borough. — Attorney -General  v.  Moore,  L.R  3  Ex.  D.  276. 

Negligence  :— 

(i)  C.  P.  Div. — Innkeeper — Liability  for  Injury  to  Quest. — A  statement  of 
claim  alleged  that  while  plaintiff  was  staying  at  defendant's  hotel  as  a 
guest  for  reward  of  defendant,  by  defendant's  negligence  the  ceiling  of 
a  room  fell  down  and  injured  plaintiff :  Held  that  there  was  a  good  cause 
of  action. — Sandys  v.  Florence,  47  L.J.  C.P.  598. 
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Palatine  Court  of  Lancaster  :— 

(i.)  C.  A. — Jurisdiction — Stay  of  Proceedings. — The  jarisdiotion  of  the 
Palatine  Court  is  oo^ordinate  with  that  uf  the  High  Court :  the  Palatina 
Coart  has  no  jarisdiction  to  restrain  an  action  in  the  High  Conrt — In  re 
Alison's  Trusts^  47  L.J.  Ch.  766. 

Partition  :— 

(i.)  V.  C.  M.—SaZc— 81  ^  32  Vict,  c,  40,  ss.  3,  5.— In  a  partition  action, 
the  owners  of  3-16ths  of  the  property  asked  for  a  sale,  and  the  owners  of 
13-1  Gths  wished  to  keep  the  property  undivided,  and  offered  to  pnrohaae 
the  shares  of  the  other  parties :  the  Court  ordered  a  valuation  at  Cbamben 
of  the  8-16ths.  and  sale  of  the  same  to  the  other  owners.-  OiUmtY. 
Smith,  L.R.  8  Ch.  D.  548  ;  26  W.R.  906. 

Partnership  :— 

(i.)  C.  A. — Articles — Construction. — Articles  of  partnership  for  21  yean 
between  plaintiff  and  defendant,  provided  that  the  business  should  be 
carried  on  at  certain  premises,  or  in  such  other  place  or  places  as  the 
partners  might  agree  upon :  the  partners  took  other  premises,  and  when 
the  lease  of  these  expired,  the  plaintiff  refased  to  concur  in  a  renewed 
lease  :  Held  that  he  was  entitled  to  an  injunction  restraining  defendant, 
who  had  renewed  the  lease  in  his  own  name,  from  employing  the  assets 
or  pledging  the  credit  of  the  firm  in  carrying  on  the  business  at  these 
premises. — Clements  v.  Norris,  47  L.J.  Ch.  546. 

(ii.)  C.  A. — Covenant  not  to  Engage  in  other  Business — Breach — Remedy.^ 
A  covenant  in  a  partnership  deed  that  covenantor  will  not  engage  in 
any  trade  or  business,  except  on  account  of  and  for  the  benefit  of  tbe 
partnership,  will  not  enable  the  other  partner  to  call  for  an  aocoont  of 
profits  made  by  the  covenantor  in  a  separate  business  for  which  he 
provides  the  capital  out  of  his  own  moneys :  the  only  remedy  is  by 
injunction,  or  dissolution,  or  damages. — Dean  v.  McDowell,  47  LJ.  Ch. 
r.87 ;  88  L.T.  862. 

(iii.)  Ch.  Div.  V.  C.  B. — Dissolution — Patent — Assignment  to  Company— 
Legal  Title.  —A.,  a  sole  patentee,  worked  a  patent  with  B.  under  cir. 
cumstances  constituting  a  partnership  at  will :  afterwards  A.  left  B.,  and 
assigned  the  patent  to  C.  and  D.  as  promoters  of  a  company,  the  assigu- 
ment  being  registered  :  on  an  action  by  the  company  for  an  injanction 
against  B. :  Held  that  he  had  acquired  a  right  to  work  the  patent,  hot 
that  he  had  no  right  to  have  the  company  declared  trustees  for  him  of 
a  moiety  of  the  patent. — Kenny*s  Buttonholeing  Co.  v.  Somervell,  38  L.T. 
878 ;  26  W.B.  786. 

(iv.)  C.  A. — Holding  out  as  Partner — Bankruptcy — Reputed  Ownership.^?  t 
carrying  on  business  alone  under  the  style  of  P.,  Son  and  Co.,  employed 
his  son  in  the  business,  and  held  him  out  as  a  partner :  P.  and  bis  son 
were  jointly  adjudicated  bankrupts  as  ostensible  partners :  HM  that 
P.'s  separate  estate  being  in  the  apparent  possession  of  the  firm  with 
his  consent,  formed  the  joint  estate  of  the  firm.—  Ex  parte  Hayman,  He 
Pulsford,  47  L.J.  Bey.  54. 

Patent:  — 

(i.)  C.  A . — First  and  True  Inventor — Communicated  Knowledge — 21  Jos.  L, 
c.  3. — A  British  subject  who  has  had  communicated  to  him  In  England 
by  another  British  subject,  an  invention  of  the  latter,  is  not  the  first  and 
true  inventor  within  the  meaning  of  21  Jas.  I.,  c  3  :  nor  does  the  fact 
of  his  being  the  legal  person.il  representative  of  the  inventor,  entitle 
him  to  take  out  letters  patent. — Mao'sden  v.  SavilU  Street  Company, 
26  W.B.  784;   39  L.T.  97. 

(ii.)  H.     Ii. — Infrinfjement — Specification. — Where    the   provisional  spedfi- 
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cation  of  a  patent  claimed  the  use  of  two  sabatances  in  combination, 
and  the  final  specification  claimed  the  use  of  one  alone,  and  tlid  not 
specify  how  it  was  to  be  employed  :  Held  that  no  action  for  infringement 
would  lie  in  respect  of  using  the  substance  mentioned  in  the  final  speoifi. 
cation  alone. — Bailey  v.  Rob*frton,  38  L.T.  854. 

Poor  Law:— 

(i.)  Q.  B.  DiY.— Settlement  by  Residence— Receipt  of  Relief— S9  Sf  40 
Yict.^  c.  61,  8.  34. — Where  a  pauper  had  resided  for  three  years  in  a 
parish  so  as  to  render  himself  irremoveable,  but  such  three  years 
expired  before  the  passing  of  39  &  40  Vict ,  c.  61,  and  subsequently 
to  the  expiration  of  the  three  years  had  continued  to  reside  in  the  same 
parish,  but  was  in  the  receipt  of  parochial  relief :  Held  that  the  receipt 
of  the  relief  did  not  deprive  the  pauper  of  the  settlement  acquired 
by  his  status  of  irremovability. — Reqina  v.  Brampton  Uniont  L.B.  3 
Q.B.D.  479. 

Power  of  Appointment  :— 

(i.)  Ch.  Div.  V.  C.  H. — Successive  Appointments—  Insufficient  Fund. — 
The  donee  of  a  special  power  of  appointment  of  £3,000  charged  on  certain 
property,  made  three  appointments  by  successive  deeds  of  £1,000  each  to 
objects  of  the  power.  The  security  for  the  £3,000  proving  inadequate  : 
Held,  that  the  appointees  took  according  to  the  priority  of  appointments. 
— Stokes  V.  Bridgemanf  47  L.J.  Ch.  769. 

Practice  :— 

(i.)  Div.  C.  A. — Appeal — Attachtnent  of  Debt — Trial  before  Judge — Ord.  45, 
r.  7. — Where  on  an  attachment  under  a  garnishee  order  by  a  judgment 
creditor  for  money  due  by  judgment  debtor,  a  third  party  claims  the 
moneys  and  consents  to  a  judge  at  chambers  deciding  the  issue 
sammarily,  no  appeal  lies  from  such  decision. — Fade  v.  Winser,  47  L.J. 
Q.B.  584. 

(ii.)  C,  A. — Appeal — Costs. — Where  a  plaintiff  had  obtained  an  interim 
injunction  in  the  Court  below,  giving  the  usual  undertaking  as  to 
damages,  and  on  the  hearing  the  injunction  was  dissolved  and  the  action 
dismissed,  but  without  costs  or  any  inquiry  as  to  damages,  though  on 
appeal  an  inquiry  as  to  damages  may  be  directed,  and  a  cross  appeal  by 
plaintiff  is  dismissed,  the  Court  of  Appeal  has  no  power  to  vary  the  order 
as  to  costs  in  the  Court  below. — Oraham  v.  Campbell,  47  L.J.  Ch.  598. 

(iii.)  C.  A. — Appeal — Costs — Judicature  Act,  1873,  s.  49 — Ord.  55. — An 
appeal  will  lie  from  an  order  directing  the  payment  of  a  trustee's  costs, 
charges,  and  expenses. — Jones  v.  Chennell,  L.R.  8  Ch.  D.  492;  47  L.J. 
Ch.  583. 

(iv.)  C.  A. — Appeal — European  Society  Arbitration. — By  the  European 
Arbitration  Act,  1875,  it  was  provided  that  no  appeal  should  lie  from 
any  order  made  before  the  Act  unless  the  arbitrator  expressly  certified 
in  writing  that  it  was  desirable  that  such  appeal  should  be  brought : 
Held  that  a  formal  certificate  from  the  arbitrator  was  necessary. — Ex 
parte  British  Nation  Association,  Re  European  Arbitration,  L.B.  8  Ch. 
D.   679. 

(▼•)  C.  A. — Appeal — Informal  Notice. — A  person  against  whom  an  order 
had  been  made  in  a  winding-up,  served  the  ofiicial  liquidator  with  an 
informal  notice,  wherein  he  stated  that  it  was  his  intention  to  appeal : 
Held  that  the  notice  was  sufiScient. — LittWs  Case,  Re  West  Jewell  Mining 
Co.,  L.R.  8  Ch.  D.  806. 

(vi.)  C.  A.  —  Appeal  —  Mistake  —  Enlargement  of  Time — Ord.  57,  r.  6. — 
Appellant's  solicitor,  after  giving  notice  of  appeal  from  an  interlocutory 
order  within  21  days,  believing  th(«  notice  to  be  irregular,  withdrew  it, 
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and  gave  a  fresh  notice  on  the  day  after  withdrawali  which  was  two 
days  after  the  time  limited  for  appealing  .*  the  Court  gave  special  leave 
for  an  enlargement  of  time. — Taylor* s  Case,  Re  Ambrose  Lake  Mining  Co., 
L.B.  8  Gh.  D.  643  ;  47  L.J.  Gh.  696. 

(vii.)  C.  A.—AppeaU-Non.8uit—New  Trial^Ord.  39,  r.lo;  40,  r,  1.— When 
a  judge  directs  a  non-suit  and  the  facts  are  disputed,  plaintiff  cannot 
appeal  to  Court  of  Appeal,  but  must  apply  to  Div.  Court  for  a  new  trial. 
— Erty  V.  Wilson,  39  L.T.  83. 

(viii.)  C.  A. — Appeal — Order  in  Chambers — Titne. — Where  a  judge  has  made 
an  order  in  Chambers,  and  on  rehearing  affirmed  the  order  in  Court,  an 
appeal  lies  to  the  Court  of  Appeal  within  21  days  of  the  order  in  Court : 
Semble  applications  for  rehearings  in  Court;  of  orders  made  in  Chambers 
should  be  made  within  21  days  from  order  in  Chambers. — Dickson  t. 
Ha/irisan,  38  L.T.  794. 

(ix.)  C.  A. — Appeal — Quarter  Sessions — Poor.Rate — Jvdicaiwre  Act,  1873, 
8.  19. — An  appeal  having  been  brought  from  a  decision  of  the  Q.  B.  Div., 
on  a  case  stated  by  the  Quarter  Sessions  on  appeal  against  a  borough 
rate :  the  Court  was  equally  divided  as  to  whether  it  had  jurisdiction  to 
entertain  the  appeal. — Regina  v.  Overseers  of  WaZsall,  L.R.  3  Q.B.D.  467. 

(x.)  C.  A. — Appeal — Time — Demurrer. — An  order  allowing  or  over.ruling 
a  demurrer  is  not  an  interlocutory  order  aa  respects  the  time  for 
appealing. — Trowell  v.  Shenton,  26  W.R.  837. 

(xi.)  C.  A.— Appeal  from  Clounty  Court— 13  ^  14  Viet.,  c.  61,  «.  14 ;  89  ^  40 
Vict.,  c.  59,  s.  20. — An  appeal  lies  to  the  Court  of  Appeal  from  the 
decision  of  the  Divisional  Court  in  a  case  stated  under  the  County  Courts 
Act,  1850,  8.  14,  if  leave  to  appeal  be  given. — Crush  v.  Turner,  L.R.  8 
Ex.  D.  303;  47  L.J.  Ex.  639.      . 

(xii.)  P.  D.  A.  Div. — Appeal  from  County  Court — Admiralty  Action — 81^82 
Vict.,  c.  71.  s.  31. — A  plaintiff  claiming  an  amount  not  exceeding  £M)in 
an  Admiralty  action  in  a  County  Court,  cannot  appeal. — The  Falcon, 
47  L.J.  P.D.A.  56. 

(xiii.)  C.  A. — Appeal  from  Lord  Mayor* s  Court — 20  ^21  Vict,  c.  157,  ss.  10,46. 
— No  appeal  lies  to  the  Court  of  Appeal  from  a  decision  of  a  Divisional 
Court  on  an  appeal  from  the  Lord  Mayor's  Court  unless  leave  to  appeal 
be  given.— ili)pl«/or(i  v.  Judkins,  47  L.J.  C.P.  616 ;  38  L.T.  801. 

(xiv.)  C.  A. — Compromise  of  A  ction — Payment  out  of  Court. — 8.  having  brought 
an  action  in  the  C.  P.  Div.  against  D.  to  recover  a  sum  due  for  oommis« 
sion,  commenced  an  action  in  the  Chancery  Div.  to  establish  a  lien  on  D.'s 
interest  in  a  fund  iu  administration  there,  and  an  order  was  made  that 
£5,000  of  the  fund  should  be  set  apart  to  answer  S.'s  claim,  further  pro. 
ceedings  stayed  till  after  trial  of  action  in  C.  P.  Div.,  with  liberty  to 
apply  :  subsequently  an  agreement  was  come  to  as  to  the  amount  of  S.'8 
claim  :  Held  that  the  Court  had  jurisdiction  to  direct  the  amount  agreed 
upon  to  be  paid  out  bo  8.  out  of  the  £6,000. — Scully  v.  Lord  Dundimald, 
L.R.  8Ch.D.  658. 

(xv.)  P.  D.  A.  Div. — Costs — County  Court  Admiralty  JurisdicOon— 
Wages — 31  ^  32  Vict,,  c.  71. — In  an  action  for  master's  waeres  and  dis- 
bursements, a  certificate  under  31  &  32  Vict.,  c.  71>  is  not  necessary  to 
entitle  a  successful  plaintiff  to  costs,  though  he  recover  less  than  £150, 
as  a  County  Court  has  no  jurisdiction  in  Admiralty  over  such  a  claim. — 
The  Dictator,  38  L.T.  947. 

(xvi.)  C.  A'—Costs— Detinue— 3Q  Sf  31  Vict.,  e.  142,  s.  5.— In  an  action  of 
detinue  for  a  picture,  plaintiff  recovered  £10  the  assessed  value  of  the 
picture  and  one  shillling  damages :    Held  that  the  action  was  founded  i 

on  tort  within  30  &  31  Vict.,  c.  142.  s.  6.—Bryamt  v.  Herbert,  L.R.  8  C.P.I). 
369 ;  39  L.T.  17  j  26  W.R.  898.  ; 
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(zrii.)  C.  P.  Diy. — Costs — Order  of  House  of  Lords, — An  action  lies  oii  the 
judgment  of  the  Honse  of  Lords  ordering  an  nnsacoessf  al  appellant  to 
pay  to  respondent  the  costs  of  appeal. — Marhella  Iron  Ore  Co.  y.  Allerit 
47  L.  J.  C.P.  601 ;  38  L.T.  815. 

(xriiL)  Ch.  Diy.  V.  C.  H. — Costs — Set.off—SoUeitor* s  Lien. — An  order  was 
made  in  a  partnership  suit  confirming  a  compromise  by  which  plaintiff 
took  the  assets  and  was  to  "pay  thereout  the  costs  of  the  suit,  and 
defendant  was  in  a  certain  event  to  pay  plaintifF  a  sum  of  money  :  The 
partnership  assets  were  sufficient  to  pay  all  the  costs,  but  plaintifl! 
claimed  to  set-off  the  sum  payable  by  defendant  against  the  costs :  on 
an  application  by  defendant  and  his  solicitor  for  payment  of  the  costs  : 
Held  that  the  solicitor's  lien  precluded  the  set-off. — Heiron  r.  Uohson, 
47  L.J.  Ch.  674. 

(xix.)  C.  P.  Div. — Costs^-Taxation, — The  affect  of  rule  8  of  special  allow- 
anoes  for  costs  in  rules  of  Court,  Aug.,  1875,  is  to  giye  the  Master  a 
discretion  as  to  what  allowances  shall  be  made  for  the  attendance  of 
witnesses  in  Court,  without  regard  to  the  old  scale  of  charges. — Tii^mhull 
V.  Jwns(m,  26  W.R.  816. 

(xx.)  Ch.  Div.  M.  "R.—Costs -Taxation— Additional  Rules,  Aug.,  1876, 
r.  18. — Where  defendant  obtains  an  order  to  stay  proceedings  on  payment 
of  costs,  it  is  the  duty  of  the  master  when  taxing  the  costs  to  determine 
questions  raised  as  to  the  propriety  of  proceedings  for  which  charges 
are  made. — Baines  v.  Wormaley,  89  L.T.  85. 

(xzi.)  C.  J.  B. — Costa — Taxation — Attendance  of  Country  Solicitor. — A  country 
solicitor  personally  attending  an  appeal  instead  of  employing  his  London 
agent  will  be  allowed  on  taxation  the  additional  co8t«  occasioned  thereby. 
—Ex  parte  Dickens,  Re  Foster,  L.R.  8  Ch.D.  698 ;  26  W.E.  915. 

(zzii.)  Ch.  Diy.  p.  J. — Costs — Taxation — Three  Co^msel  Shorthand  Notes. — 
On  taxation  between  party  and  party,  costs  of  employing  more  than  two 
counsel  may  be  allowed  if  the  Court  is  of  opinion  that  such  a  course  was 
justifiable  :  in  the  absence  of  special  directions  at  the  trial  the  costs  of 
copies  of  shorthand  notes  of  evidence  will  not  be  allowed. — Kirhoood  t. 
Webster,  26  W.R.  812. 

(xziii.)  Ex.  Div. — Costs — To  follow  Event — Ord.  65,  r.  1. — Where  a  new  trial 
has  been  ordered,  the  party  who  succeeds  at  the  second  trial  is,  in  the 
absence  of  special  direction,  entitled  to  costs  of  first  trial  under  Ord.  66, 
r.  l.^Field  t.  G.  N.  Rail.  Co.,  L.R.  3  Ex.  D.  261 ;  39  L.T.  80 ;  26  W.R. 
817. 

(xxiv.)  Ch.  Div.  V.  C.  B. — Counter-claim — Wife*8  Separate  Estate. — In  an 
action  seeking  to  charge  a  wife's  separate  estate  in  respect  of  a  debt  duo 
to  plaintiff,  to  which  the  husband  was  made  a  party :  a  counter-claim 
in  respect  of  moneys  due  to  the  husband  and  pictures  of  the  husband 
detained  by  the  plaintiff  was  allowed. — Hodson  y.  Mochi,  L.R.  8  Ch.  D. 
569  i  47  L. J.  Ch.  604. 

(xxT.)  C.  A.— Court  Pees—Formd  Pauperis. — ^The  Chief  Clerk's  certificate 
ordered  to  be  delivered  out  without  payment  of  Court  fees,  plaintiff 
having,  since  it  was  ready,  obtained  an  order  to  sue  in  formd  pauperis. — 
Thomas  v.  ElUs,  L.R.  8  Ch.  D.  518 ;  26  W.R.  889. 

(xxvi.)  Ch.  Div.  M.  B. — Default  of  Appearance — Payment  into  Court. — In  an 
administrative  action,  notice  of  motion  was  served  on  defandaut,  an 
executor,  for  payment  into  Court  of  money,  part  of  testator's  estate, 
which  it  was  shown  by  affidavit  that  he  had  received  :  defendant  did  not 
appear :  Held  that  he  had  sufficiently  admitted  that  the  money  was  in 
his  hands  by  not  answering  the  affidavit,  and  that  he  must  pay  it  into 
Court.— Freeman  v.  Cox,  47  L.J.  Ch.  560. 

(xxvii.)  C.  A.  -D^ault  of  Appearaaice — Setting  Aside  Judgment — Ord.  36,  r.  20. 
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*  — Where  through  a  mistake  either  party  fails  to  appear  on  an  action 
being  called  on  for  trial,  and  jadgment  is  given  in  default  of  appearaDoe, 
it  is  a  matter  of  course  ix)  restore  the  action  on  payment  of  costs  of  the 
day,  when  an  application  is  made  within  due  time. — Bwrgoine  y.  Taylor, 
47  L.J.  Ch.  542. 

(zzviii.)  Ch..  Div.  F.  J. — Default  of  Appearcmce — Setting  Aside  Judgment — 
Costs. — Jadgment  dismissing  an  action  for  default  of  appeanmoe  by 
plaintiff,  was  set  aside  on  terms  of  plaintiff  payiug  costs  of  previoos 
trial  and  of  motion  to  set  aside. — Cockle  v.  JoycSy  Wright  v.  Cliffordt  47 
L.J.  Ch.  643. 

(zxiz.)  Ch.  Div.  P.  J. — Default  of  Appearance— Test  Acti<m—Ord.  36,  r.  19. 
— Where,  at  the  trial,  a  plaintiff  declined  to  proceed,  the  Court  declined 
to  take  into  consideration  the  fact  that  tbe  action  had  been  made  a  test 
action  for  the  purpose  of  deciding  rights  between  plaintifEs  in  similar 
actions  and  the  same  defendants,  but  ordered  the  action  to  be  dismissed, 
with  costs. — Robinson  y.  Ckadwickt  47  L.J.  Ch.  607. 

(xxx  )  C.  A. — Default  of  Appearance — Test  Action. — ^Where  one  of  several 
actions  against  same  defendants  has  been  ordered  to  be  tried  as  a  test 
action,  and  plaintiff  in  such  a  tion  lets  judgment  go  by  default,  tke 
Court  may  substitute  another  action  as  the  test  action. — Amos  y. 
Cfiadwicky  39  L.T.  50  ;  26  ^^.R.  840. 

(xxxi.)  Ch.  Div.  V.  C.  H. — Discovery — Affidavit  of  Documents. — In  an 
action  for  account  in  which  the  issue  of  settled  accounts  was  raised, 
defendant  was  ordered  to  make  an  affidavit  of  documents  claimed  to  be 
covered  by  the  settled  accounts. — Dickson  v.  Harrison^  47  L.J.  Ch.  686. 

(xxxii.)  Ch.  Div.  V.  C.  M. — Discovery — Interrogatories — Memher  of  Cor. 
poration—Ord.  31,  rr.  4,  5. — On  an  application  for  an  order  to  serve 
interrogatories  on  a  member  of  a  company  the  Court  will  not  look  at  the 
interrogatories,  but  will  only  consider  the  fitness  of  the  member  to  give 
information.-  >  Berkesley  v.  SUvndard  Discount  Co.f  26  W.E.  852. 

(xxxiii.)  C.  A. — Discovery — Interrogatories — Tendency  to  CrimiruUe — Ord.  31, 
r.  8. — Where  interrogatories  inquire  after  matters  amounting  to  an 
indictable  offence  they  ought  not  to  be  struck  out,  but  the  party  interro- 
gated may  decline  to  answer  them  as  tending  to  criminate  :  a  pftrty  may 
decline  to  answer  under  Order  31,  r.  8,  though  he  might  have  applied 
to  have  the  interrogatories  struck  out  under  Ord.  31,  r.  5. — Fisher  v. 
Owen,  L.B.  8  Ch.  D.  645 ;  47  L.J.  Ch.  681. 

(xxxiv.)  Ch.  Div.  V.  C.  H. — Discovery — Interrogatories — Service — Ord.  31, 
r.  21. — The  service  of  an  order  to  answer  interrogatories  and  the  notice 
of  motion  for  attachment  in  default  on  the  solicitor  of  the  defaulting 
party  is  sufficient. — In  re  Mulcaster,  Dalston  v.  Nanson,  47  L.J. 
Ch.  609. 

(xxxv.)  p.  D.  A.  Div. — Discovery — Privilege. — Reports  of  a  survey  of  a 
ship  made  before  action  brought,  are  privileged  if  made  solely  for 
purpose  of  the  action. — The  Theodore  Komer,  38  L.T.  818. 

(xxxvi.)  C.  A. — Evidence — Appeal —Further  Evidence — Ord.  58,  r.  5.  —Affidavits 
which  were  used  in  chambers  were  rejected,  on  further  consideration  : 
plaintiff,  in  his  notice  of  appeal,  gave  notice  of  motion  for  leave  to 
read  them :  Held  that  they  were  further  evidence  within  Ord.  58,  r.  5, 
and  leave  given  to  read  them. — Jones  v.  Chennell,  L.R.  8  Ch.  D.  492 ; 
47  L.J.  Ch.  583. 

(xxxvii.)  C.  C.  R. — Evidence — Deposition — Pregnane — 11  ^  12  Vict.j  c.  42, 
s.  17.— ^-Pregnancy  alone  may  be  a  source  of  illness  within  11  &  12  Vict., 
o.  42,  s.  17,  so  as  to  g^ve  the  judge  power  to  admit  in  evidence  in  a  prose- 
cution the  deposition  of  a  witness  unable  to  travel  in  consequence  of  her 
approaching  confinement. — Regina  v.  WellingSy  L.R.  3  Q.B.D.  426. 
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(xzzviii.)  Ex.  Div. — EoMeution — Order  to  Pay  Amount  Levied — Notice  to  Sheriff 
— Ord.  58,  rr,  1,  2. — An  application  for  an  order  to  compel  a  sheriff  who 
has  returned  a  writ  of  fi,  fa.  to  pay  over  the  amonnt  levied  is  a  proceeding 
in  an  action  within  Ord.  53,  r.  1,  2,  and  shoald  be  made  on  motion  after 
notice  to  sheriff.-  -Delmar  v.  Freemantle,  L.R.  3  Ex.  D.  237. 

(xxxiz.)  C.  A. — Iwrollment  of  Decree — Btll  of  Review. — Held  that  the  inroll- 
ment  of  a  decree  made  in  the  presence  of  A.  in  an  administration  suit, 
whereby  it  was  declared  that  certain  property  belonged  to  T.  beneficially, 
did  not  render  it  necessary  for  A.  to  file  a  bill  of  review  and  to  vacate 
the  inroUment  before  instituting  a  sait  to  set  aside  a  sale  whereby  T. 
claimed  to  have  become  the  beneficial  owner  of  the  property. — Widgery 
V.  Tepper,  47  L.J.  Ch.  550. 

(xl.)  C.  P.  Div. —  Interpleader  —  Claim  for  Part  of  Goods. —  On  an 
interpleader  issne  claimant  was  ordered  to  specify  which  of  the  goods 
seized  he  claimed,  bnt  did  not  do  so  :  a  verdict  having  been  found  for 
claimant  as  to  part  of  the  goods  only  :  Held  that  the  execution  creditor 
was  entitled  to  the  amount  paid  into  Court  under  the  interpleader  order 
i^id  that  claimant  must  pay  the  costs  of  the  trial. — Plummer  v.  Price, 
d9  L.T.  88. 

(xli.)  C.  P.  Div. — Interpleader — 1  ^  2  Will.  4,  c.  58,  8.  1. — L.  sent  wine  to 
London  to  D.,  which  D.  deposited  with  a  dock  company  and  received 
dock  warrants  making  the  wine  deliverable  to  D.  or  his  assigns,  which 
he  indorsed  to  plaintiff  :  L.  served  the  company  with  notice  not  to  part 
with  the  wine  which  he  alleged  had  been  obtained  from  him  by  fraud, 
and  plaintiff  brought  an  action  against  the  company  for  detaining  the 
wine :  Held  that  the  company  could  not  interplead. — Attenhoroiigh  v. 
St.  Katherine'8  Dock  Co.,  L.R.  3  C.P.D.  373. 

(xlii.)  C.  A. — Order  for  Sale — Admission — Ord.  40,  r.  11. — In  a  snit  com- 
menced under  the  old  practice,  when  plaintiff  claimed  a  charge  on  bonds 
deposited  in  the  bank  to  the  credit  of  the  cause,  which  defendant 
admitted,  the  Court  ordered  a  sale  of  the  bonds  on  plaintiff's  application 
before  trial  under  Ord.  40,  r.  11. — Coddington  v.  Jacksonville  Rail.  Co  ,  39 
L.T.  12. 

(xliii.)  C.  A. — Parties — Administrator  ad  Litem, — An  administrator  ad  litem 
does  not  sufficiently  represent  the  estate  in  an  action  where  plaintiff 
seeks  to  establish  his  title  as  sole  next  of  kin  of  an  intestate. — 
Doiodeswell  v.  Dowdeswell,  38  L.T.  828. 

(xliv.)  Ch.  Div.  M.  R. — Parties — Conflicting  Interest. — A.,  who  was  in. 
terested  under  a  will,  died  insolvent,  and  his  creditors  obtained  an 
administration  decree :  A.'s  executrix,  who  had  also  an  interest  under 
the  will  opposed  to  that  of  A.,  was  made  defendant  in  another  action  for 
the  administration  of  the  trusts  of  the  will,  and  the  creditora  obtained  an 
order  for  leave  to  intervene  in  this  action:  Held  that  the  order  was 
irregular,  and  that  some  other  person  onght  to  have  been  appointed  to 
defend  in  the  action  in  the  name  of  the  executrix  on  the  behiBblf  of  the 
son's  estate. — Samuel  v.  Samuel,  47  L.J.  Ch.  716. 

(xlv.)  Ch.  Div.  V.  C.  "H..— Parties— Infant  Plaintiff— Ord.  16,  r.  8.— In 
an  action  for  breach  of  trust  and  execution  of  the  trusts  of  a  will  by 
infants  by  their  step-father  as  next  friend,  who  was  also  made  a 
defendant,  the  Coart  ordered  his  name  to  be  struck  out  as  defendant,  and 
gave  the  wife  leave  to  defend  withont  her  husband. — Lewis  v.  Nohhs, 
L.R.  8  Ch.  D.  591 ;  47  L.J.  Ch.  662. 

(xlvi.)  Ch.  Div.  V.  C.  ^.—Parties— Joinder— Ord.  16,  r.  17.— Plaintiff 
having  bought  property  from  defendant  brought  an  action  to  have 
£2,000  of  the  purchase-money  returned  to  him :  defendant  was  also 
being  sued  in  the  Ex.  Div.  for  the  £2,000  by  persons  claiming  it  as  com. 
mission  on  the  sale  :  the  Court  refused  to  order  the  plaintiffs  in  the  Ex. 
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Div.  to  be  served  with  a  third  party  notice,  or  made  defendants  to  this 
action  under  Ord.  16,  r.  17. —Associated  Hotne  Co.  v.  Wliichcordj  47  L.J. 
Ch.  652. 

(xlvii.)  Ch.  Div.  V.  C.  ^.—Parties— Partition— Zl  ^  32  Vict.,  c,  40.— In  a 
partition  action  relating  to  leasehold  property,  where  plaintiffs  were 
execators  and  trustees  for  sale,  entitled  to  part  of  the  property,  and 
defendants  were  a  person  entitled  to  the  rest  of  the  property  for  life,  and 
other  execators  and  trustees  for  sale  entitled  in  remainder,  it  was  Held 
that  the  beneficiaries  under  the  trusts  were  not  necessary  parties. — Stace 
V.  Qage,  47  L.J.  Ch.  608 ;  38  L.T.  843. 

(xlviii.)  C.  P.  jyvT .—Parties— Mwrried,  Woman.— Separate  Estate — 33  i  34 
Vict.,  c.  93. — A  married  woman  cannot  be  sued  in  respect  of  her  separate 
estate  for  the  price  of  goods  sold  to  her  daring  coverture,  without 
joining  her  husband  as  defendant — Hancocks  v.  Lahlache,  47  L.J. 
O.P.  614. 

(xlix.)  Ch.  Div.  F.  J. — Payment  into  Court — Omission  in  Tnutee^s  AjSHdami 
— 10  (J^  11  Vict,  c.  96. — Where  a  trustee  paying  into  Court  under  the 
Trustee  Belief  Act  omits  in  his  affidavit  the  name  of  one  of  the  persons 
entitled  to  any  of  the  moneys,  the  proper  course  for  such  person  to 
pursue,  in  order  to  obtain  payment  out,  is  to  apply  by  petition. — Pillin>j 
V.  Qoddard,  47  L.J.  Ch.  646 ;  38  L.T.  811. 

(I.)  Ch.  Div.  V.  C.  H. — Pleading — Claim  in  Representative  Chcbraeter — 
Demurrer. — When  a  plainuff  sues  in  a  representative  character,  the  state- 
ment of  claim  is  to  be  read  for  the  purposes  of  demurrer,  as  if  that  fact 
were  stated  therein. — Johnson  v.  Bunjcs,  4iJ  L.J.  Ch.  652. 

(li.)  Sx.  Div. — Pleading  —  Counter-Claim — Set-off.  —  In  an  action  by  the 
assignor  of  a  debt,  the  debtors  pleaded,  by  way  of  set-off  and  counter- 
claim,  damages  for  breach  of  contract  by  the  assignor:  Held  that  he 
could  not  recover  damages  against  the  plaintiff,  but  was  entitled  by  way 
of  set.off  against  the  plaintiff's  claim,  to  the  damages  sustained  from 
the  'breach  of  contrsct  by  the  assignor. — Young  v.  Kitchen,  47  L.J. 
Ex.  579. 

(Hi.)  Ch.  Div.  M.  B,,— Pleading— Counter-Claim— Ord.  49,  r.  3.— Where  to 
an  action  for  dissolution  of  partnership  defendant  set  up  a  counter-claim 
raising  a  different  cause  of  action :  Held  that  sach  claim  could  not  be 
conveniently  disposed  of  in  the  action. — Naylor  v.  Farrer,  26  W.R.  809. 

(!"*•)  C.  A. — Pleading — Payment  into  Court — Denial  of  Cause  of  Action. — As 
a  general  rule  a  defendant  may  deny  plaintiff^s  causes  of  action,  and  at 
the  same  time  plead  payment  into  Court  in  respect  of  the  whole  or  any 
part  of  them. — Berdan  v.  Qreenwood,  L.B.  3  Ex.  D.  251 ;  47  L.  J.  Ex.  628 ; 
26  W.R.  902. 

(liv.)  Ch.  Div.  P.  J. — Pleading — Set-off — Ne  exeat  regno — Damages. — A 
defendant  need  not,  in  claiming  set.off,  separate  the  claim  or  the  state- 
ment of  facts  relied  upon,  in  any  way,  from  his  statement  of  defence :  in 
claiming  damages  for  a  writ  of  ^0  exeat  regno,  alleged  to  have  been  im- 
properly  obtained,  the  applicant  should  first  move  to  discharge  the  writ. 
. — Lees  V.  Patterson,  47  L.J.  Ch.  616. 

(Iv.)  C.  A. — Reference — Error  of  Referee — Judicature  Act,  1873,  «.  66. — A 
judge  has  no  power  to  alter  or  vary  the  report  of  a  special  referee:  If 
he  refuses  to  adopt  it,  he  must  either  hear  the  case  himself  or  remit  the 
report  to  the  referee. — Dunkirk  Hall  Colliery  Co.  v.  Lever,  2'.»  W.R.  841. 

(Ivi.)  C.  P.  Div.— Security /or  Costs. — Where,  after  an  action  had  been  set 
down  for  trial,  plaintiff  filed  a  liquidation  petition,  he  was  ordered  to 
give  security  for  past  as  well  as  future  costs. — Brocklebank  v.  King*s 
Lynn  Steamship  Co.,  L.R.  3  C.P.D.  366. 
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(Irii.)  C.  A. — Security  for  Costs, — Admiralty  Action — Joimier  of  Action — 
Counter-ClcLim  against  one  Plaintiff. — Where  owners  of  a  ship  which  has 
Bimk  and  owners  of  the  cargo  on  board  join  as  plaintiffs  in  an  action 
against  another  ship  for  damages  sustained  by  collision,  the  Coart  will 
order  the  claim  by  the  shipowner  to  be  dismissed  in  default  of  his  giving 
security  for  the  counter-claim,  but  will  allow  the  owner  of  the  cargo  to 
proceed  withont  security. — The  Carnarvon  Castle,  26  W.R.  876. 

(Iriii.)  C.  A. — Staying  Proceedings — Pending  Appeal — Ord.  58,  rr.  16,  17. — An 
application  to  stay  proceedings  pending  an  appeal  must  be  made  first  to 
the  judge  of  the  Court  below. — Attorney. General  v.  Swansea  Improve- 
ments Co.,  26  W.R.  840. 

(lix.)  C.  A. — Substituted  Service — Setting  Aside  Judgment — Ord.  9,  r.  2. — In 
an  action  against  A.  and  others  an  order  for  substituted  service  against 
A.  having  been  obtained,  and  judgment  against  all  the  defendants  given, 
A.  applied  to  set  aside  the  judgment  against  him  on  affidavits,  alleging 
ignorance  of  the  action  while  pending  and  merits  :  judgment  was  set 
aside  on  terms  as  to  giving  security  for  the  amount  of  the  judgment 
and  for  costs.— TTott  v.  Bamett,  38  L.T.  903. 

(Ix.)  Ch..  Div.  M.  R. — Trial — Jury. — In  an  action  against  directors  for 
fraud  and  misrepresentation,  a  motion  by  one  defendant  to  have  the 
action  tried  before  a  judge  and  jury  was  refused,  on  the  grounds  that 
the  other  defendant  did  not  consent,  and  that,  under  the  circumstances, 
such  a  trial  did  not  appear  desirable  or  convenient. — Mirehouse  v.  Bamett, 
47  L.J.  Ch.  689. 

(Ixi.)  C.  A.  —  Trial — Jury. — Where  parties  to  an  action  agree  to  take 
evidence  by  affidavit,  the  Court  will  not,  on  the  application  of  either 
party,  grant  a  jury  after  evidence  has  been  taken. — Brooke  v.  Wigg, 
L.R.  8  Ch.  D.  510;  47  L.J.  Ch.  749. 

(Izii.)  Ch.  Div.  V.  C.  H. — Writ  of  Possession — Writ  of  Assistance — Ord  48. 
— Under  Order  48  a  writ  of  possession  is  now  substituted  for  the  writ  of 
assistance  both  between  parties  and  as  against  strangers  to  the  action. — 
Hall  V.  Hall,  47  L.J.  Ch.  680. 

Prinoipal  and  Agent  :— 

(i.)  P.  C. — Commission  Agent. — Held,  on  the  evidence,  that  A.  was  the 
agent  of  B. — Hood  v.  Stallyhra^s,  Bahner  Sf*  Co.,  L.R.  3  App.  880;  88 
L.T.  826. 

(ii.)  Q.  B.  Div. — Corrvkpt  Bargain — Bias. — Where  a  bargain  is  made 
between  one  who  is  in  the  employ  of  another  and  a  third  party,  who 
has  contracted  with  the  employer,  which  is  calculated  to  bias  the  mind 
of  the  employed  and  cause  him  to  act  to  the  prejudice  of  the  employer, 
such  bargain  is  corrupt,  even  though  no  damage  result  to  the  employer. 
— Harrington  v.  Victoria  Graving  Dock  Co.,  L.R.  3  Q.B.D.  649 ;  47  L.J. 
Q.B.  594. 

(iii.)  Ch.  Div.  F.  J. — Payment  to  Agent— Set-off  of  Debt. — Where  A.  owes 
money  to  B.,  and  B.  authorises  him  to  pay  it  to  C,  he  must  actually  pay 
the  money  to  C  ,  and  is  not  entitled  to  set-off  a  debt  due  to  him  from  C. 
against  the  payment  of  the  debt  to  A. — Pierson  v.  Scott,  47  L.J.  Ch.  705 ; 
26  W.R.  796. 

(iv.)  Ch.  Div.  !P.  J, —  Settled  Accounts —Right  to  Surcharge  and  Falsify  — 
Costs. — In  an  action  for  account  by  a  principal  against  his  agent,  plaint^ 
showed  five  items  of  error  in  order  to  surcharge  and  falsify  a  series  of  settled 
accounts :  defendant  set  up  no  such  right  in  the  pleadings,  but  claimed 
it  at  the  bar  :  Held  that  plaintiff  was  entitled  to  surcharge  and  falsify 
all  the  accounts,  but  defendants  were  not  so  entitled. — Mo»ley  v.  Cowie, 
88  L.T.  908;  26  W.R.  854. 
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Frinoipal  and  Surety  :— 

(i.)  C.  A. — Discharge — Alteration  of  Contract — New  Tenancy. —  Plaintiff  let 
to  B.  a  farm  of  234  acres,  and  stock  of  700  sheep :  defendants  entered 
into  a  bond  as  sureties  to  secure  the  return  of  an  equal  number 
of  sheep  by  B.  at  the  end  of  the  tenancy  :  subsequently  plaintiff  and  B. 
agreed  that  a  field  of  seven  acres  should  be  surrendered  to  plaintiff :  Held 
that  defendants  were  discharj^d  from  their  liability. — Holme  t.  Brun- 
skill,  L.R.  8  Q.B.D  495  ;  47  L.J.  Q.B.  610;  38  L.T.  838. 

(ii.)  Ch..  Div.  F.  J. — Change  of  Circumstances — Concealment — Dischaa^e, — 
The  officer  of  a  company  believing  that  the  retention  of  money  by  one 
of  itn  a^nts  amounted  to  felony  directed  his  arrest:  friends  of  the 
a)]^ent  offered  to  deposit  a  sum  of  money  as  security  for  any  deficiency : 
and  afterwards  the  company  was  advised  that  the  acts  of  the  afreet 
did  not  amount  to  felony  and  the  directions  for  his  arrest  were  with- 
drawn: in  a  subsequent  interview  with  the  oflBoer,  the  offer  of  the 
at^ent's  friends  was  accepted  without  telling  them  of  the  withdrawal  of 
the  directions  for  arrest,  and  the  money  was  deposited  with  trustees : 
Held  that  the  concealment  of  the  change  of  circumstances  from  the 
sureties  was  improper  and  the  money  must  be  returned. — Davies  v. 
London  ^  Provincial  Marine  Insurance  Co.,  26  W.B.  794. 

Probate  :— 

(i.)  P.  D.  A.  Div. — Costs— Married  Woman. — In  an  action  for  probate 
tried  by  a  jury,  in  which  verdict  was  for  plaintiff  :  Held  that  a  married 
woman  defendant  having  general  personal  estate  might  be  condemned 
in  costs. — Morris  v.  Freeman,  L.R.  3  P.D.  65. 

(ii.)  P.  D.  A.  jyiv.— Costs  out  of  Real  EstaU.— Where  probate  of  a  will  had 
been  justifiably  opposed,  and  it  appeared  that  there  was  no  personalty, 
the  Court  ordered  the  costs  of  defendant  to  be  paid  rateably  out  of  the 
real  eBta.te.^ Smith  v.  Hopkinson,  47  L.J.  P.D. A.  40 ;  26  W.B.  884. 

(iii.)  P.  D.  A.  "Diy,^  Incorporation — Attestation  en  Third  Page. — A  will 
written  on  a  sheet  of  paper  had  the  attestation  clause  on  the  third  page 
and  the  words  "  turn  over,"  and  on  the  fourth  page  a  clause  dated  the 
day  of  execution  of  the  will,  and  signed  by  the  testator ;  at  the  time  of 
witnessing  the  witnesses  saw  writing  on  the  fourth  page :  Held  that  the 
writing  on  the  fourth  page  could  not  be  included  in  probate. — In  the 
Goods  of  Dea/rU,  Atl  L.J.  P.D.A.  45 ;  39  L.T.  93. 

(iv.)  P.  D.  A.  Div. — Incorporation—  Writing  on  Different  Pa^e. — Testatrix 
made  a  testamentary  disposition  on  the  first  three  pages  of  a  sheet  of 
paper,  signed,  but  not  attested.  Subsequently  she  duly  executed  a 
testamentary  disposition  (not  referring  to  the  former  one)  on  the  fourtii 
page :  Held  that  the  content  s  of  the  first  three  pages  were  not  inoorpo* 
rated  in  her  will. — In  the  Goods  of  Tovey,  47  L.J.  P.D.A.  63. 

(v.)  C.  A. — Married  Womwn  —  Separate  Estate — Jwrisdiction,  —  Before 
granting  probate  of  the  will  of  a  married  woman,  though  it  is  only 
necessary  for  the  Court  to  be  satisfied  that  testatrix  had  a  power,  or 
separate  estate,  it  should  decide  to  what  effects  the  probate  is  to  extend 
unless  the  matter  can  be  more  conveniently  determined  elsewhere. — In 
the  Goods  of  Tharp,  Thorp  v.  Macdonald,  38  L.T.  867. 

(vi.)  P.  D.  A.  Div. — Two  WiUs — Compromise. — By  consent  of  parties  the 
Court  will  grant  probate  to  two  t-estamentary  instruments  if  not  incon- 
sistent with  one  another. — Bohinson  v.  Clarke,  89  L.T.  48. 

Public  Health  :— 

(i.)  C.  P.  jyiv. —Building— Bye.Law8— Publication'-ll  ^  12  Ftc«.,  c.  68 ; 
21  ^  22  Vict.,  c.  98 ;  10  ^  11  Vict.,  c.  34.— Bye-laws  were  made  by  com- 
missioners under  powers  conferred  by  the  Public  Health  Acts,  1818  and 
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1858,  and  the  Towns  Improvement  Act,  1847,  providing  that  notice 
shoald  be  given  to  the  surveyor  of  any  new  building  intended  to  be 
•  erected  :  the  bye.laws  were  published  in  accordance  with  the  require- 
ments of  the  Public  Health  Acts,  but  not  with  those  of  the  Towns  Im- 
provement Act :  Held  that  the  bye.laws  had  been  sufficiently  published, 
bat  that  the  term  "  building  "  did  not  apply  to  a  brick-kiln  and  structure 
for  storing  tools  erected  for  temporary  purposes. — Fielding  v.  Rhyl  Com- 
missionera,  26  W,B.  891. 

(ii.)  Q.  B.  DiV. — Dismissal  oj  Officer — Quo  Warranto. — ^The  Court  refused 
to  grant  a  rule  for  a  quo  warranto,  applied  for  by  a  former  officer  of  a 
local  board,  on  the  ground  that  his  dismissal  from  office  was  illegal,  as  it 
appeared  that  if  re-instated,  he  might  legally  be  dismissed  immediately. 
— Ex  parte  Richards^  47  L.J.  Q.B.  498. 

(iii.)  C.  P.  Div.— Local  AuthoHty— Verbal  Contract  by— 11  ^  12  Vict., 
c.  63,  8.  85 ;  38  tj^  89  Vict.,  c.  55,  s.  173.— A  local  board  within  the 
Public  Health  Act,  1848,  and  urban  authority  within  the  Public  Health 
Act,  1875,  verbally  directed  their  surveyor  to  prepare  plans  for  new 
offices  :  Held  that,  as  the  value  of  the  contract  exceeded  £50,  it  could  not 
be  enforced  against  the  local  board,  and  that  part  performance  made  no 
difference  in  this  respect  —Hunt  v.  Wimblt^ion  Local  Board,  47  L.J. 
C.P.  540 ;  39  L.T.  35;  26  W.R.  830. 

(iv.)  C.  P.  Div. — Local  Authority — Liability — Sewer — Notice  of  Action. — A 
local  board,  which  was  both  a  highway  and  a  sewer  authority,  engaged  a 
contractor  to  lay  down  a  sewer,  who  was  to  be  responsible  for  damage 
arising  from  the  execution  of  the  works,  and  to  maintain  the  road  in 
repair  for  three  months  from  completion  of  contract :  after  the  expira- 
tion of  the  three  months,  the  road  gave  way  in  one  place  owing  to 
defective  filling  up  of  the  trench,  and  in  consequence  plaintiff's  horde 
was  injured :  Held  that  the  local  board  was  liable :  a  notice  of  action 
which  claimed  fur  damage  caused  by  non.feasaoce :  Held  sufficient, 
although  in  fact  the  injury  was  caused  by  mis-feasance. — Smith  v.  West 
Derby  Local  Board,  47  L.J.  C.  P.  607. 

Queensland,  Law  of  :— 

(i.)  P.  C. — Crovm  Lands  Alienation  Act,  1868. — Section  46  of  this  Act  enacts 
that  an  applicant  for  lands  must  make  a  declaration  that  ho  lives  in 
Queensland  :  Held  that  "  lives"  must  be  taken  in  its  popular  meaning  as 
denoting  more  than  a  transient  presence  in  the  colony,  though  not  neces- 
sarily an  intention  to  create  a  new  domicile ;  and  that  a  misrepresenta- 
tion  in  the  declaration  avoided  the  whole  contract. — Fisher  v.  Tully,  47 
L.J.  P.O.  59. 

(ii.)  P.  C. — Crown  Lands  Alienation  Act,  1868 — Decision  in  Open  Court — 
Residence. — The  provision  in  sec.  3  of  this  Act  that  all  questions  shall  be 
decided  by  the  commissioner,  who  shall  give  judgment  in  open  court, 
applies  to  questions  relating  to' the  forfeiture  of  lands,  and  requires  a 
hearing  in  open  court :  where  a  selector  makes  an  additional  selection 
under  sec.  55,  he  is  not  required  to  continue  to  reside  on  his  first  selec. 
tion.— iS'mtt^  v.  The  Queen,  47  L.J.  P.O.  51. 

Bailway  :— 

(i.) 


Div.  —  Carrier  —  Alternative  Rates,  —  When  a  railway  company 
charges  sJtemative  rates  for  the  conveyance  of  cattle,  the  lower  being 
at  owner's  risk,  if  the  higher  rate  is  within  the  Parliamentary  limit  it  is 
a  priori  reasonable,  though  the  difference  between  the  rates  may  be  so 
great  that  cattle  dealers  always  avail  themselves  of  the  lower. — Forenuvn 
V.  G.  W.  Rcul.  Co.,  38  L.T.  851. 

(ii.)  Ch.  Div.  V.  C.  M. — Easement — Otvner  of  Adjoining  La/nd — Light  and 
Air. — The  owner  of  land  on  which  a  railway   had  been  constructed, 
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erected  a  house  with  windows  overlooking  the  line ;  and  the  company 
erected  a  hoarding  before  the  windows  to  prevent  the  owner  from 
acquiring  a  prescriptive  right  to  light  and  air  :  Held  that  the  oomiiaoy 
had  00  ri^ht  to  prevent  the  acquisition  of  such  an  easement. — Ncftion  y. 
L.  ^  N.  W.  Rail.  Co.,  89  L.T.  25. 

(iii.)  H.  li. — Level  Croasing — Private  Railway — 5  ^  6  Ftct.,  c.  55,  s.  9. — The 
provisions  of  5  &  6  Vict.,  c.  55,  s.  9,  as  to  making  gates  at  level 
crossings,  do  not  apply  to  a  private  railway  not  constructed  under  Par. 
lianientary  powers  or  for  conveyance  of  passengers. — Matson  v.  Batrd, 
26  W.R.  835. 

(iv.)  O.  P.  Diy,— Passenger  ^Ticket — Penalty— Intention  to  Defraud— S  ^  9 
Vict.,  c.  20,  S8.  103,  109. — A  bye-law  of  a  railway  company  that  a 
passenger  travelling  without  a  ticket  shall  pay  the  fare  from  the  place 
whence  the  train  started  to  the  end  of  his  journey  is  void  as  being  con- 
trary  to  sees.  103  and  109  of  the  Railways  Clauses  Act,  1845,  and  un. 
reasonable. — London  Sf  Brighton  Rail.  Co,  v.  Watsonf  47  L.J.  G.P.  684; 
26  W.R.  856. 

(v.)  H.  It,— Undue  Preferenee—S  ^  9  Vict.,  e.  20,  8.  90—17  ^  18  Vici., 
c.  31,  8.  2. — Defendants  gratuitously  carted  goods  of  three  brewers,  and 
allowed  them  certain  rebates :  Held  that  plaintiff,  a  brewer,  being 
charged  for  cartage,  and  allowed  no  rebate,  could  maintain  an  action  for 
undue  preference. — London  and  Nortli^Westem  BAil.  Co.  v.  Evert'thed,  26 
W.R.  863. 

Bevenue :— 

(i')  C.  A. — Stamp  Duty — Medicine — Mineral  Water- -62  Qeo.  8,  c.  150; 
3^4  Will.  4,  c.  97. — Defendant  sold  a  composition  of  carbonate  of  soda, 
tartaric  acid,  and  chlorate  of  potash,  which  he  advertised  as  a  medicine: 
Held  that  it  was  not  liable  to  duty. — Attomey-'Qenerdl  y.Lamplougk,  L.R. 
3  Ex.  D.  214;  47  L.J.  Ex.  555. 

Scotland,  Law  of  :— 

(i.)  H.  Ij. — Tiends — Repetition — Prescription. — Forty  years  after  heritors, 
who  had  never  paid  any  stipend,  had  sold  their  land  and  left  the  pariah, 
a  claim  for  repetition  of  tiends  was  brought  against  them  :  Held  that  the 
light  to  recoupment  was  barred  by  lapse  of  time. — Davidson  v.  Sinclair, 
L.R.  3  App.  765. 

Settled  Estates  Act  :— 

(i.)  Ch.  Div.  V.  C.  M. — Sale  Oenerally.—  The  Court  may,  under  section 
16  of  the  Settled  Estates  Act,  1877,  sanction  a  sale  generally. — Re 
Andrews'  SeUled  Estates,  38  L.T.  877;  26  W.R.  811. 

(ii.)  Ch.  Div.  V.  C.  m.—Sale  Qenerally.— The  Court  ordered  a  sale 
generally  on  a  petition  under  the  Act,  either  by  auction  or  private  con- 
tract, subject  to  a  reserve  price  to  be  settled  at  chambers,  the  trustees 
to  bring  the  proceeds  into  Court. — Re  Adam's  Settled  Estates,  88  L.T.  877. 

Settlement  :— 

(i.)  Ch.  Div.  V.  C.  B.—Constr^iction^Qift  Over.— Property  was  seUled 
on  trust  to  apply  the  income  for  the  maintenance  of  two  children  till  the 
younger  should  attain  twenty-one,  and  then  to  pay  the  income  to  them, 
their  heirs  and  assigns,  in  equal  shares :  provided  that  if  either  of  thein 
should  die  without  leaving  issue,  his  share  of  the  income  was  given  over : 
one  of  the  children  attained  twenty -one,  and  died  leaving  issue :  HeU 
that  he  took  an  estate  in  fee  simple  as  his  share. — OUvant  r.  Wright, 
47  L  J.  Ch.  664. 

(ii.)  C.  A. —  Post'Nuptial  Settlement  —  Anti-Nuptial  Agreement  —  If^ani — 
Ratification, — An  infant  before  marriage  promised  that  he  would  give  his 
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intended  wife  when  he  oame  of  age  seven  houses  :  he  sabseqnently  came 
of  age  and  married,  and  some  years  after  settled  nine  houses  on  his 
wife  for  life,  remainder  to  himself  for  life,  remainder  to  his  wife  iu  fee  : 
Held  that  this  was  not  a  ratification  of  the  anti-nnptial  agreement,  and 
was  bad  against  a  parohaser  from  husband. — Trowell  v.  Shenton,  4/7  L.J. 
Ch.  738 ;  26  W.R.  837. 

(iii.)  C.  A. — Satisfaction — Will — Parol  Evidence. — T.  covenanted  to  settle 
£2,000  consols  in  trust  as  Mrs.  W.  should  appoint,  in  default  to  her 
separate  use  for  life,  remainder  to  her  husband  for  life,  remainder  to 
the  children  of  the  marriage,  and,  if  no  children,  remainder  to  husband  : 
T.  subsequently  performed  the  covenant  as  to  £1,000,  and  by  his  will 
gave  £2,800  for  Mrs.  W.*s  separate  use  for  life  without  power  of  antici. 
pafcion  and  then  for  her  children  :  Held  that  this  was  not  a  satisfaction 
of  the  covenant :  parol  evidence  is  admissible  to  rebut  but  not  to  raise 
the  presumption  of  satisfaction. — Tikssaud  v.  Tussaudj  26  W.B.  874. 

(iv.)  C.  A,—Tena/nt  in  Tail— Disentailing  Deed— Protector— 3  ^  4  Will.  4., 
c.  74,  s.  22. — Where  the  equity  of  redemption  of  a  freehold  estate  was 
vested  in  trustees  in  trust  for  a  married  woman  for  separate  use  for  life 
remainder  to  B.  in  tail :  He^d  that  the  owner  of  the  prior  estate  in  the 
23rd  section  of  the  Fines  and  Recoveries  Act  was  the  married  woman.— 
Re  Dud8on*8  Contract,  L.B.  8  Ch.  D.  628;  47  L.J.  Ch.  632. 

(v.)  Ch.  Div.  V.  C.  M. — Volv/ni<vry  Settlement — Declaration  of  TrtLst. — 
B.  by  a  deed  poll,  after  reciting  his  intention  to  settle  certain  property 
on  his  wife,  settled,  assigned,  and  transferred  to  her,  as  though  she  were 
a  single  woman,  the  property  :  Held  that  the  deed  operated  as  a  deolara. 
tion  of  trnst.^Baddeley  v.  Baddeley,  38  L.T.  906 ;  26  W.R.  850. 

Ship:— 

(i.)  C.  A. — Authority  of  Master — Sale  of  Cargo. — The  master  of  a  ship  has 
primd  facie  no  authority  to  sell  the  cargo  :  and  to  justify  a  sale,  without 
the  authority  of  the  owners,  he  muse  show  an  urgent  necessity  for  the 
sale  and  inability  to  communicate  with  the  owners. — Acatos  v.  Bums, 
L.B.  3  Ex.  D.  282 ;  47  L.J.  Ex.  666. 

(ii)  C.  A. — Authority  of  Ship's  Htishcmd — Pledging  Freight. — B.,  part 
owner  of  a  ship,  who  had  mortgaged  his  share,  and  who  was  also  acting 
as  ship's  husband,  assigned  to  plaintiff  the  freight  payable  by  the 
charterers  in  respect  of  a  voyage  then  unfinished :  before  the  end  of  the 
voyage,  the  other  owners  of  the  ship  and  R.'s  mortgagee  appointed 
another  ship's  husband,  who  gave  the  charterers  notice  not  to  pay  the 
freight  to  plaintiff :  Held  that  R.  had  no  power  to  assign  the  whole 
freight,  and  that  the  mortgagee  had  effectually  interfered  so  as  to  entitle 
himself  to  B.'s  share  of  the  freight  as  against  B.  and  the  plaintiff. — 
Beynon  v.  Qodden,  L.B.  8  Ex.  D.  263 ;  39  L.T.  82. 

(iii.)  C.  A. — Bill  of  Lading — Charter -pa^rty — Demurrage. — The  defendants, 
consignees  of  part  of  cargo,  were  prevented  from  landing  their  goods 
within  the  time  allowed  through  the  delay  of  other  consignees:  the 
charter-party  allowed  fourteen  days  for  loading  and  unloading,  ''and 
ten  days  on  demurrage  at  £35  per  day  :  *'  the  bills  of  lading  contained 
the  words,  "  paying  freight  for  the  same  goods  and  all  other  conditicns 
as  per  charter-party  :"  Held  that  defendants  were  liable  for  demurrage. 
—Porteus  V.  Wainey,  L.B.  3  Q.B.D.  534;  47  L.J.  Q  B.  643. 

(iv.)  C.  A. — ChaHer'party — Despatch  Money.— A  charter-party  provided  for 
the  paymeoft  by  the  shipowner  to  charterer  of  despatch  money  at  10s. 

per  hour  on  any  time  saved  in  loading  -^  unloading  :  Held  that  dispatch 
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money  was  payable  in  respect  of  each  honr  saved,  taking  a  day  to  con- 
tain twenty  .four  honrs. — Laing  v.  Hblloioov,  L.E.  3  Q.B.D.  437;  47  L.J- 
Q.fi.  512. 

(v.)  C.  A. — Collision — Crossirhg  Ships — Ncmgation  of  Thames. — When  one 
steamer  on  the  Thames  was  steering  parallel  to  the  shore,  and  the  other 
obliquely  across  the  stream  :  Held  that  they  were  crossing  vessels,  and 
under  role  29  of  Rules  for  Navigation  of  Thames,  1872,  the  one  which 
had  the  other  on  her  starboard  was  bound  to  keep  out  of  the  way. — The 
Oceano,  L.R.  3  P.D.  60. 

(vi.)  P.  D.  A.  Div. — CoirvpuUory  Pilotage. — A  vessel  in  charge  of  a  pilot, 
whom  the  master  was  compelled  to  take,  and  who  was  engaged  to  take 
her  into  dock,  was  brought  to  anchor,  being  prevented  by  the  weather 
from  docking,  and  drove  into  collision  with  another  vessel :  Held  that 
she  was  under  the  cargo  of  the  pilot. — The  PrinceUyti,  47  L  J.  P.D.A.  8S. 

(vii.)  Q.  B.  Div. — Demurrage — Contract  to  Deliver  dwring  Speeijied  Months, 
— Defendants  contracted  to  buy  from  plaintiff  from  5,000  to  6,000 
tons  of  ore  to  be  delivered  at  C.  during  the  months  of  June,  July, 
August,  and  September :  Held  that  the  cootract  could  not  be  read  as  if 
equal  monthly  instalments  were  intended. — CalaminMS  v.  Dowlais  Ore 
Co.,  47  L.J.  Q.B.  575. 

(viii.)  P.  D.  A.  Div. — Foreign  Ship — Jurisdiction, — In  an  action  of  co- 
ownership  by  a  foreigner  against  a  foreign  vessel,  the  representative  of 
the  State  to  which  the  vessel  belonged  refused  to  interfere :  on  appli- 
cation  of  another  foreigner,  who  appeared  under  protest,  the  action 
was  dismissed  with  costs. — The  Agincourtf  47  L,J.  P.D.A.  37- 

(ix.)  Q.  B.  Div. — General  Average — Salvage  Services. — A  ship  having 
stranded  in  the  course  of  a  voyage  to  L.,  the  shipowner  sent  over  persons 
to  undertake  salvage  operations,  and  the  whole  cargo  was  saved  and 
brought  to  L.,  and  the  freight  earned  :  the  shipowuer  incurred  consider- 
able trouble  and  expense  in  getting  the  cargo  to  L  ,  identifying  and 
distributing  it,  and  in  the  general  average  statement  a  remuneration  to 
him  was  charged  for  arranging  for  salvage  operations  and  distributing 
the  cargo :  Held  the  charge  was  improper. — Schuster  v.  Fletcher,  47  L.J. 
Q.B.  530. 

(x.)  C.  A. — InswancB — Constructive  Total  Loss — Notice  of  AbamdontrieKt.— 
Plaintiff  received  at  Singapore  on  Feb.  7th,  reports  of  damage  sus- 
tained by  his  vessel  from  which  he  determined  to  treat  the  loss  as  a 
constructive  total  loss :  the  vessel  was  sold  on  Feb.  23rd,  and  reports 
forwarded  to  co-owner  at  Z.,  which  reached  the  underwriters  on  March 
11th:  Held  that  plaintiff  was  not  excused  from  giving  notice  of 
abandonment  to  the  underwriters,  that  no  proper  notice  was  given, 
and  therefore  he  could  not  recover  on  his  policy. — Kalteribach  r. 
Mackenzie,  38  L.T.  942  ;  26  W.B.  844. 

(xi.)  C.  A. — Insurance — Partial  Loss— Repairs. — A  shipowner  effected  a 
policy  on  a  ship  which  sustained  damage  at  sea,  and  salvage  expenses 
were  incurred :  the  owner  refused  to  abandon,  and  the  ship  was  repaired : 
Held  that  the  measure  of  damages  was  to  be  ascertained  by  the  cost  of 
repairs  less  one-third  new  for  old,  though  the  underwriters  would  in 
fact  be  liable  for  more  than  a  total  loss,  with  benefit  of  salvage ;  and 
that  they  were  liable  for  a  proportion  of  salvage  expenses  beyond  the 
amount  of  the  insurance. — Lohre  v.  Aitchison,  L.B.  3  Q.B.D.  558 ;  47 
L.J.  Q.B.  534  ;  38  L.T.  802;  26  W.B.  780. 

(xii.)  C.  A. — Insuram.ce — Seaworthiness — Onus  of  Proof. — ^In  an  action  on  a 
voyage  policy,  the  question  whether  the  circumstances  are  snfBoient  to 
itkise  a  presumption  that  the  ship  was  not  seaworthy  at  the  commence- 
ment of  the  risk,  and  to  throw  the  onus  of  proving  her  so,  on  the  owner, 
is  a  question  of  fact  for  the  jury. — Pickup  v.  Thames  and  Mersey  Marine 
Insurance  Co.,  L.B.  3  Q.B.D.  594. 
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(xiii.)  C.  A. — Ifisurance — Voyage  Policy — Deviation. — A  policy  of  marine 
assurance  was  on  four  pumps  from  A.  to  a  steamer  ashore  while 
engaged  at  the  wreck,  and  until  returned  to  A. :  owing  to  bad  weather 
the  steamer  on  her  return  tried  to  make  for  B.,  and  in  so  doing 
foundered  :  Held  that  the  assured  could  not  recover. — Wingate  v.  Foster, 
L.B.  3  Q.B.D.  582 ;  47  L.J.  Q.B.  525. 

(xiv.)  C.  A. — Limitation  of  Liability — Grose  Torvnage — Foreign  Ship — 30  ^  31 
Vict.f  c.  124. — In  an  action  for  limitation  of  liability  by  owners  of  a 
foreign  ship :  Held  that  they  were  not  entitled  to  make  a  deduction  for 
space  appropriated  to  crew  in  estimating  the  gross  tonnage,  as  the  pro- 
visions of  section  9  of  Merchant  Shipping  Act,  1867,  bad  not  been  com. 
plied  with. — The  Franconia,  89  L.T.  57. 

(xv.)  P.  D.  A.  DiV. — Mortgage — Arrest  by  Mortgagee. — The  duly-appointed 
managing  owner  of  a  ship  chartered  her  for  a  voyage :  the  mortgagee 
of  shares  in  the  ship,  after  she  was  loaded,  took  possession  of  his  shares 
and  arrested  the  ship :  on  motion  by  the  owners  ship  was  ordered  to  be 
released.^T/id  Maxima,  39  L.T.  112 

(xvi.)  Ch.  Div.  V.  C.  "NL.Sale  of  Share  in  SWp— JurwcWctiotv— 17  ^  18  Vict., 
c.  104,  ss.  62.64. — A  petition  was  presented  for  the  sale  of  shares  in  a  ship 
to  a  particular  persoD,  the  petitioner  being  sole  executor  and  general 
legatee  of  the  registered  owner,  and  the  application  being  made  within  a 
year  but  more  than  fonr  weeks  after  the  transmission  of  the  shares : 
Held  that  the  Chancery  Div.  had  jurisdiction,  and  that  it  was  unneces- 
sary to  serve  the  Crown.— i2e  The  Santon,  26  W.R.  810. 

Solioitor  :— 


(i) 


(ii.) 


C.  p.  Div. — Change  of  Solicitor — Costs — Judicature  Act,  1873,  s.  26, 
siih-s.  11. — ^The  rale  at  law  as  well  as  in  equity  now  is  that  an  order  for 
changing  a  solicitor  shall  be  made  without  any  provision  as  to  the  payment 
of  the  solicitor's  costs. — Grant  y.  Holland,  47  L.J.  O.P.  518. 

C.  P.  jyiy. —CostS'-Charging  Order— 23^24  Vict,  e.  127,  s.  28.— The 
motion  for  a  charging  order  under  23  &  24  Vict.,  c.  127,  s.  28,  must  be 
made  before  the  judge  who  tried  the  cause. — Higgs  v.  Schroder,  26 
W.B.  831. 


(iu.) 


C.  A. — Costs — Lien — Fund  Preserved. — When  a  solioitor  defended  an 
action  brought  against  a  trustee  of  real  estate,  who  was  in  possession,  by 
a  person  claiming  under  a  title  adverse  to  trustee  and  cestui-que  trust, 
he  was  Held  entitled  to  a  lien  on  the  whole  of  the  property  preserved. — 
Bulley  V.  Bulley,  L.B.  8  Ch.  D.  479. 

(iv.)  Ch.  Div.  M.  H. — Costs — Taxation — One  Transaction. — Where  solicitors 
who  were  employed  in  a  bankruptcy  sent  in  their  bill  of  costs,  down  to 
a  certain  day  before  the  whole  estate  was  sold,  and  after  the  sale  of  the 
estate  they  sent  in  another  bill  of  costs  :  Held  on  summons  to  tax  both  bills, 
that  they  could  not  be  treated  as  forming  one  bill,  and  that  more  than 
six  months  having  elapsed  since  the  delivery  of  the  first  bill,  it  oould 
not  be  taxed. — Re  Hall  amd  Ba/rker,  47  L.J.  621. 

(v.)  Q.  B.  Div.— Costs— Taxation— e  ^  7  Vict.,  c.  73,  ss.  37,  88.— Bank, 
ruptoy  proceedings  having  been  instituted  against  D.,  he  agreed  with 
the  solicitor  of  his  chief  creditor  to  pay  him  a  lump  sum  for  costs,  if  he 
would  induce  his  client  to  allow  D.  to  liquidate  by  arrangement :  After 
his  discharge,  D.  applied  for  an  order  to  tax  the  solicitor's  costs :  the 
order  was  refused. — Ex  parte  Docker,  Re  Heritage,  47  L.J.  Q.B.  509. 

South  Africa,  Law  of  :— 

(i.)  P.  C. — Grant  in  Erfpacht — Right  to  Minerals. — Conditio  is  having  been 
imposed  on  the  holding  of  an  estate  g^nted  on  perpetual  quit  rent  and 
recognised  by  the  Crown,  under  which  the  government  and  the  grantee 
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each  took  a  half  of  the  license  moniee  for  defraying  the  expenses  of 
superintending  diamond  diggirg  on  the  estate  :  Held  that  in  the  absence 
of  evidence  of  mistake  by  its  oiOScers,  the  Crown  could  not  impeach  the 
grantee's  title  to  minerals  on  the  presnmption  arising  from  the  form  of 
the  grant,  that  it  created  an  emphyteutic  tenure. — Webb  v,  GidJiy,  L.E. 
3  App.  908  ;  38  L.T«  822. 

Telegraph  :— 

(i.)  C.  A. — Compensation  for  Loss  of  Office — Travelling  AUotoance. — 81  ^  82 
Vict ,  c.  110,  s.  8. — An  officer  of  a  telegraph  oom^iany  whose  undertaking 
has  been  purchased  by  the  Postmaster-General,  under  the  Telegraph 
Act,  1868,  is  entitled  to  have  his  profit  out  of  travelling  allowance  taken 
into  consideration  in  estimating  his  "  annual  emolument "  under  s.  9 
and  s.  7  of  that  Act. — Reginu  v.  Postmaster-Oeneral,  L.B.  8  Q.B.D.  428. 

Trade  Mark  :— 

(i.)  C.  A. — Infringement — Musical  Publication. — Defendants  were  re- 
strained from  publishing  a  work  edited  by  H.,  under  the  title  of  H.'s  New 
Edition  of  Jousses'  Royal  Standard  Pianoforte  Tutor,  as  a  fraudulent 
imitation  of  the  title  of  a  work  of  which  plaintiffs  were  proprietors, 
called  H.'s  Royal  Modern  Tutor  for  the  Pianoforte. — Metzler  r.  Wood, 
L  R.  8  Oh.  D.  606  ;  47  L.J.  Ch.  625. 

(ii.)  Ch.  Div.  V.  C.  ^.—Infringement' -Stamped  Boteles.— Where  a 
trader  sells  a  production  in  bottles  or  casks  stamped  indelibly  with  his 
known  design,  the  Court  will  restrain  another  trader  from  selling  a 
similar  production  in  such  bottles  or  casks,  though  he  affix  to  them  a 
label  of  his  own. — Rose  v.  Loftus,  47  L.J.  Ch.  676. 

(iii.)  C.  A. — Infringement — Wlio/rflnger's  Lien, — In  an  action  to  restrain  in. 
fringement  of  trade  mark,  a  wharfinger  who  had  innocently  received 
goods  bearing  the  pirated  mark  was  made  a  defendant,  and  in  bis 
defence  submitted  to  act  as  the  Court  should  direct  on  receiving  his 
warehouse  charges  and  costs :  at  the  trial  his  counsel  contended  that 
plaintiff  ought  not  to  remove  the  trade  marks  till  his  charges  were  paid : 
Held  that  he  was  entitled  to  his  costs  from  plaintiff,  and  had  a  lien  on 
the  goods  for  warehouse  expenses  superior  to  any  lien  of  plaintiff  for 
costs.— If oet  V.  Piclcering,  38  L.T.  799. 

(iv.)  C.  A. — Registration — Distinctiveness. — In  the  absence  of  special  cir- 
cumstances the  Court  will  not  interfere  with  the  decision  of  the  Com- 
mittee of  Experts  as  to  whether  a  cotton  trade  mark  is  or  is  not  a  trade 
mark  within  the  Trade  Marks  Regulation  Act,  1876. — Re  Orr,  Ewng, 
^  Co.'s  Trade  Marks,  L.E.  8  Ch.  D,  794  ;  26  W.E.  777. 

(v.)  Ch.  Div.  V.  C.  H. — Registration — Distinctiveness— RepresentaHtfe 
Registration. — Registration  of  cotton  trade  marks  refused  on  the  ground 
that  they  had  been  rejected  by  the  Committee  of  Experts,  and  repre 
sentative  registration  only  accorded  to  others  on  the  ground  that  the 
distinctive  featnres  only  of  a  trade  mark  ought  to  be  registered. — Rs 
Brook's  Trade  Marks,  26  W.R.  791. 

(vi.)  Ch.  Div.  M.  "R.— Trade  Namie— Limited  Company, — A  limited  company 
having  once  obtained  a  registered  name  has  the  same  rights  as  to 
trading  under  that  name  as  an  individual  trading  under  his  own  name. — 
Merchant  Banking  Co.  v.  Merchants*  Joint  Stock  Bank,  26  W.B.  847. 

Trustee  ;— 

(i.)  Ch.  Div.  F.  J.— Breach  of  Trustr-Parties— Ord.  7,  r,  2.— Property  was 
vested  in  three  trustees  on  trasts,  under  which  the  income  of  £516  was 
payable  to  B.  for  life  :  one  of  the  trustees  paid  B.  the  income  during  his 
life,  and  aft^r  his  death  the  interest  was  paid  by  one  of  the  trustee's 
executors  with  the  knowledge  of  the  other  trustees,  for  some  yean :  (M) 
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an  aofeion  to  recover  the  £616  and  arrears  of  interest  thereon  against 
the  trustee's  ezecators :  Held,  under  the  circumstances,  that  the  other 
trustees  need  not  be  made  parties. — Wilson  t.  Rhodes,  L.B.  8  Ch.  D.  777. 

(ii.)  Ch.  Div.  V.  C.  H. — Breach  of  Trust — Investment — LtdbiUty  of  Co- 
Trustee. — Trust  to  invest  in  Parliamentary  stock  or  funds,  or  real  secu. 
rities,  with  power  to  sell  and  invest  in  any  other  funds  or  securities 
whatsoever :  Held  that  the  sale  of  consols  and  investment  of  proceeds 
in  Russian  Railway  and  Egyptian  Bonds  was  authorised,  but  each  of 
the  trustees  having  retained  possession  of  half  of  the  bonds,  and  one 
having  committed  a  breach  of  trust,  the  other  was  held  liable. — Lewis  v. 
Nobhs,  L.B.  8  Ch.  D.  591 ;  47  L.J.  Ch.  662. 

(iii.)  C.  A. — Investment — Real  Securities, — Under  a  trust  to  invest  on  "  real 
securities,"  an  investment  on  mortgage  of  leaseholds  is  improper. — 
Jones  V.  Chmnell,  L.R.  8  Ch.  D.  482 ;  47  L.J.  Ch.  683. 

(iv.)  Ch.  Div.  V.  C.  Ttt..— Investment— 22  ^  28  YicU,  c.  36,  «.  82—23  ^  24 
Vict,,  c.  88,  s.  11. — Trustees  of  settlements  coming  within  the  operation 
of  23  &  24  Vict.,  c.  38,  may  invest  in  any  securities  in  which  cash  under 
the  control  of  the  Court  may  be  invested,  though  forbidden  to  do  so  by 
the  settlement.— 12^  Wedderbum^s  TrusU,  47  L.J.  Ch.  743 ;  38  L.T.  904. 

(v.)  B[.  Ij. — Power  to  Postpone  Payment — Arrestment  by  Creditors. — Gift  of 
residue  in  trust  for  testator's  children,  the  shares  to  vest  on  testator's 
death  and  be  payable  six  months  aften^ards,  with  power  to  the  trustees 
to  postpone  payment  of  any  shares  and  apply  income  for  benefit  of  the 
children  or  grandchildren,  or  to  settle  the  shares  for  the  benefit  of  such 
children  or  grandchildren  and  their  issue  as  the  trustees  should  consider 
expedient :  the  trustees  paid  to  J.,  a  son  of  testator,  the  income  of  his 
share  for  five  years  and  part  of  the  capital :  judgment  creditors  of  J. 
used  arrestment  in  the  hands  of  the  trustees  against  the  balance  of  J.'s 
share  :  Held  that  the  trustees  were  entitled  to  execute  a  deed  restricting 
the  right  of  J.  to  a  life  interest  rent  and  settling  the  fee  on  his  children, 
and  by  another  deed  to  resolve  to  apply  the  interest  on  J.'s  behalf  as  an 
alimentary  fund.—  Chambers  v.  Smith,  L.R.  3  App.  795. 

University  :— 

(i.)  C.  A.— Religious  Tesf— 84  Vict,  c.  26—37  ^  38  Vict,  c.  66.— A  fellow- 
ship of  Hertford  College  restricted  by  the  indowment  to  members  of 
certain  churches  having  become  vacant,  T.  not  being  a  member  of  one  of 
the  churches,  applied  to  be  examined  as  a  candidate,  and  the  governing 
body  did  not  refuse  to  examine  him,  but  told  him  that  he  would  not  in 
any  event  be  elected :  T.  did  not  present  himself  at  the  examination  and 
a  qualified  person  was  duly  elected  :  Held  that  a  mandamus  ought  not  to 
issue  to  compel  the  college  to  examine  T.  and  proceed  t-o  an  election. — 
Regina  v.  Hertford  College,  89  L.T.  18. 

Vendor  and  Purchaser  :— 

(i.)  Ch.  Div.  V.  C.  H. — Conditions  of  Sale — Rescission  Clause — Absence 
of  Title. — A  condition  that  if  purchaser  shall  make  any  requisition  or 
objection  which  vendor  shall  be  unwilling  to  comply  with,  vendor 
may  annul  the  sale,  does  not  enable  him  to  rescind  the  contract  where  he 
fails  to  show  any  title  — Bowman  v.  Hylcmd,  L.R.  8  Ch.  D.  688;  47  L.J. 
Ch.  681;  89  L.T.  90;  26  W.B.  877. 

(ii.)  C.  A. — Specific  Performance. — Defendant  offered  to  sell  to  plaintiff 
an  estate  for  a  certain  sum,  which  plaintiff  accepted,  subject  to  the  title 
being  approved  by  his  solicitor,  and  afterwards  a  verbal  arrangement 
was  made  that  the  purchase-money  was  to  be  paid  by  instalments  which 
arrangement  never  resulted  in  any  binding  agreement :  Held  that  there 
was  originally  no  binding  contract,  as  the  approval  of  the  title  by 
purchaser's  solicitors  was  an  additional  term  not  accepted  by  defendant. 
—Hussey  v.  Payne,  L.R.  8  Ch   D.  670;  47  L.J.  Ch.  761. 
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(iii.)  Ch.  Div.  f*.  J. — Specific  Perfomumce  toith  Variation. — In  an  action 
by  a  purchaser  for  speoifio  performanoe  of  a  contract  to  sell,  a  oontraot 
signed  by  purchaser  contained  a  reseiration  of  mines,  but  the  receipt 
for  deposit  was  silent  as  to  the  reservation  :  Specific  perforxnanee 
decreed  with  snch  reservation. — Smith  v.  Whecttcroft,  47  L.J.  Ch.  745 ; 

89  L.T.  103. 

« 

(iv.)  C.  A. — Statute  of  Frauds — Acceptance. — Plaintiff  verbally  sold  defendant 
six  bales  of  wool  which  were  sent  to  defendant  by  rail  and  unpacked  by 
him,  and  on  same  day  he  wrote  to  plaintiflf  that  two  bales  were  inferior 
to  sample,  adding,  "Please  say  what  is  to  be  done  in  the  mutter." 
Plaintiff  replied  denying  that  the  bales  were  inferior  to  sample,  and  two 
days  afterwards  defendant  senc  back  the  goods :  Heldj  on  action  for 
price  of  goods  that  there  was  no  sufficient  acceptance  by  defendant 
within  8.  17  of  Statute  of  Frauds. — Richard  v.  Moore,  88  L.T.  841. 

(y.)  Ch.  Div.  V.  C.  ^.Statute  of  Frauds— Auction.— At  a  sale  by 
auction  the  auctioneer  entered  in  the  sale  book  the  names  of  the  vendor 
and  purchaser,  and  the  property  sold,  and  the  amount  of  the  purchase- 
money,  but  made  no  reference  to  the  conditions  of  sale  :  Held  no  sufft- 
oient  contract  in  writing  within  the  Statute  of  Frauds. — Rishton  v. 
Whatjnore,  47  L.J.  Ch.  629 ;  26  W.R.  827. 

(vi.)  C.  A. — Statute  of  Frauds — Conditional  Acceptance. — Where  an  offer 
in  writing  is  accepted  in  writing,  the  reference  in  the  acceptance  to  the 
preparation  of  a  more  formal  contract  does  not  amount  to  the  ir.troduo- 
tion  of  a  new  term. — Bonnewell  v.  JenkinSf  47  L.J.  Ch.  768. 

(vii.)  H.  Ii. — Statute  of  Frauds — Description  of  Vendor. — M.  made  a  verbal 
offer  to  the  agent  of  vendors  of  property  sold  subject  to  a  condition  that 
each  purchaser  should  sign  a  contract,  to  purchase  certain  lots,  and  the 
agent  afterwards  wrote  to  M.  that  the  proprietors  accepted  his  offer 
which  letter  M.  acknowledged  in  writing :  Held  a  binding  contract. — 
Rossiter  v.  Miller,  26  W.B.  865. 

WiU:— 

(i-)  C.  A. — Accumulation — 89  ^  40  Oeo.  9,  c.  98. — Bequest  of  fund  on  trust 
on  second  marriage  of  testator's  widow  to  pay  her  an  annuity  and 
accumulate  surplus  income,  and  after  her  death  the  fund  uid  accumula- 
tions to  go  to  A.:  The  widow  lived  for  more  than  twenty-one  years 
after  her  second  marriage  :  Held  that  the  surplas  income  after  twenty- 
one  years  was  undisposed  of. — WeatheraU  v.  Thomhurgh,  it!  L.J.  Ch. 
668  ;  39  L.T.  9. 

(ii.)  C.  A. — Annuity — Alienation — Forfeiture — Bankruptcy. — Devise  of  realty 
charged  with  annuity  in  favour  of  A.,  but  if  he  should  do  or  permit  any- 
thing whereby  it  should  be  aliened,  then  it  should  cease :  A.  failed  to 
comply  with  a  debtor's  summons  and  was  adjudicated  bankrupt :  Hdd 
that  the  annuity  ceased. — Ex  parte  Eyston,  Re  Throckmorton,  47  L.J. 
Boy.  62. 

(iii.)  Ch.  Div.  V.  C.  H. — Annuity — Deficiency  of  Income — Arrears  out  of 
Corpus. — Testator  directed  his  trustees  to  sell  his  real  and  personal 
estate,  and  set  apart  a  sufficient  portion  of  the  invested  proceeds  to  pro- 
duce an  income  of  £1,200,  which  he  bequeathed  to  his  wife  for  life :  the 
income  of  the  whole  estate  proved  insufficient  to  pay  the  £1,200 :  Held 
that  the  widow  was  not  entitled  to  have  the  deficiency  out  of  corpus. — 
Qee  V.  Mahood,  47  L.J.  Ch.  641 ;  39  L.T.  90 ;  26  W.B.  789. 

(iv.)  C.  A. —  Cha/ritahle  Bequest — Raihvay  Debenture  Stock — 9  Oeo.  2,  c.  86, 
s.  2. — Bailway  debenture  stock  regulated  by  the  Companies  Clauses 
Act,  1863,  is  not  an  interest  in  land  within  the  Mortmain  Act. — Attres  v. 
Hawe,  26  W.B.  871. 
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(▼.)  Oil.  Div.  V.  C.  M. — Charitable  Bequest — Partnership  Property — 9  Gen. 
2,  c.  SB. — ^Tbe  proceeds  of  sale  of  real  estate,  part  of  testator's  partner, 
ship  property  directed  by  him  to  be  sold,  are  an  interest  in  land  witliin 
the  Mortmain  Act. — Askworth  v.  Muring  47  L.J.  Ch.  747. 

(^.)  Cll.  Div.  V.  C.  M. — Codicil  —  Partial  Revocation. — Beqnest  of 
personalty  to  be  laid  ont  in  the  pnrchase  of  land  to  be  settled  to  the  dses 
in  the  will  declared  of  testator's  D.  estates :  by  a  snbseqnent  codicil 
testator  revoked  the  uses  by  the  will  declared  of  the  D.  estates,  and 
declared  new  uses :  Held  that  the  codicil  did  not  affect  the  beqnest  of 
personalty. — Bridges  v.  Stra<:hany  L.R.  8  Ch.  D.  558. 

(vii.)  H-  Ii. — Construction — Annuity—  Arrears — Express  Trust — 3  ^  4  Will.  4, 
e.  27,  s.  25. — Testator  gave  an  estate  to  his  wife  for  life,  and  left  all  his 
property  real  and  personal  not  otherwise  specifically  devised  to  trustees 
upon  trust  to  pay  his  wife  an  annuity  out  of  the  profits  of  his  business 
carried  on  by  his  sons  in  trust  for  his  wife  and  children,  and  the  profits 
arising  from  all  bin  estate  and  property,  and  after  death  of  wife  the 
estate  was  to  go  to  the  eldest  son  only  on  condition  of  paying  the  several 
legacies  directed,  and  discharging  with  fidelity  the  different  trusts  there- 
in committed  to  him,  and  the  three  sons  were  made  residuary  legatees 
on  paying  and  discharging  the  different  legacies  and  trusts  in  the  will : 
Held  that  there  was  no  exprers  trust  imposed  upon  the  estate  for  the 
payment  of  the  annuity  within  section  25  of  3  &  4  Will.  4,  c.  27. —  I 

Cunningham  v.  Foot,  88  L.T.  889 ;  26  W.E.  858. 

(viii.)  Ch..  Div.  M.  H. — Construction — Annuity — Charge  on  Corpus, — 
Testator,  after  bequeathing  life  annuities,  bequeathed  his  general  personal 
estate  to  trustees  upon  trust,  out  of  the  income  thereof  to  pay  and  keep 
down  the  annuities,  and  "subject  thereto"  on  trusts  for  his  children  : 
Held  that  the  annuities  were  chargeable  on  the  corpus. — Mason  v. 
Robinson,  47  L.J.  Ch.  660. 

(ix.)  Ch.  Div.  V.  C.  H. — Construction — Charitable  Oift — Uncertainty — 
Legacy  Duty. — Direction  to  executors  to  apply  to  any  charitable  or 
benevolent  purposes  they  might  agree  upon,  and  at  any  time  the  residue 
of  personalty  legally  applicable  to  charitable  purposes.  The  executors 
agreed  in  writing  thai  the  residue  should  be  paid  to  a  certain  charitable 
institution :  Held thtktthe  gift  failed  and  that  the  next.of-kin  were  entitled. 
Testator  gave  charitable  legacies  out  of  pure  personalty  and  directed 
the  duties  on  all  legacies  to  be  paid  out  of  residue  in  exoneration  of  the 
legacies :  Held  that  the  charitable  legacies  were  exonerated  only  in  the 
proportion  which  the  residue  consisted  of  pure  personalty. — Re  Jarman*s 
Estate,  Leavers  v.  Clayton,  L.R.  8  Ch.  D.  584;  47  L.J.  Ch.  675;  29  L.T. 
89;  26W.R.  907. 

(x.)  Ch.  Div.  V.  C.  H. — Constr^tction-  Charitable  Gift — Evon^'ation — 
Banker* s  Lien. — Testator,  after  certain  specific  bequests,  gave  to  a  chrrity 
all  snch  parts  of  his  estate  as  were  legally  applicable  for  charitable 
pnrposes  and  not  already  disposed  of  exonerating  such  pare  of  his 
estate  from  the  payment  of  debts  which  he  charged  exclusively  on  his 
residuary  estate  which  he  gave  in  trust  to  pay  debts,  including  debts 
secured  on  devised  estates,  in  exoneration  of  such  estates:  the  residuary 
estate  being  insufficient  to  pay  debts  :  Held  that  the  legacy  of  the  charity 
was  specific,  and  must  contribute  rateably  with  other  specific  gifts  to 
the  payment  of  the  debts.  Testator  died  indebted  to  his  bankers  in  a  sum 
secured  by  mortgage  of  a  devised  estate :  and  having  a  smaller  sum  to 
his  credit  on  current  account  at  the  bank  :  Held  that  the  balance  on  the 
current  account  was  included  in  the  charitable  gift. — Halse  v.  Rumford, 
47  L.J.  Ch.  559. 
(xi.)  Ch.  Div.  F.  J. — Construction — Codicils — Partial  Revocation — Acceleram 
tion. — ^Testatrix  gave  a  share  of  residuary  real  estate  devised  for  sale 
and  personalty  to  E.  for  life,  remainder  to  E.'s  children :  by  a  codicil 


40  QUARTERLY   DIGEST. 

referring  to  the  will  by  date  she  revoked  the  gift  in  favonr  of  E.  ind 
otherwise  confirmed  her  will :  by  a  second  codicil,  referring  to  the  will 
and  not  referring  to  the  first  codicil,  she  devised  real  estate  aoqaired 
after  the  date  of  the  will  to  tmstees  nponthe  tmsta  in  her  will  contaioed 
concerning  residuary  real  estate,  and  in  other  respects  confirmed  her 
will :  Held  that  the  second  codicil  did  not  revoke  the  first  so  as  to  restore 
E.  to  the  position  of  legatee,  and  that  the  whole  of  the  real  estate  went 
according  to  the  will  as  modified  by  the  first  codicil :  and  that  the  interests 
of  E.'s  children  were  accelerated,  and  till  she  had  a  child  the  income  of 
the  share  would,  so  far  as  it  came  from  realty,  go  to  the  trustee,  and 
so  far  as  from  personalty  to  the  next-of-kin. — Qreen  v.  Trihe,  38  L.T.9I4. 

(xii.)  Ch.  Div.  V.  C.  H..—C(m8tructum—C<md%tional  Bequest.— Testatrix 
by  her  will,  gave  a  legacy  to  B.,  provided  that  fi.  remained  in  her  senrice : 
in  June,  1876,  she  became  insane,  and  B.,  who  was  entitled  to  three 
months  notice,  was  dismissed  by  a  person  without  authority,  and 
against  B.'s  wish  :  in  July,  1876,  testatrix  wa^  found  a  lunatic,  and  an 
order  was  made  for  the  sale  of  her  household  furniture,  and  in  the 
following  December  the  lunatic  died  :  Held  that  B/s  legacy  failed. — In 
re  HaiiUy's  Trusts,  47  L.J.  Ch.  610. 

(xiil.)  Q.  B.  Div.  Ireland. — Construction — Condition  Precedent — Mvud 
Fund. — Gift  of  real  and  personal  property  to  testator's  wife,  on  the  con- 
dition that  she  should  retire  immediatelv  after  testator's  death  into  a 
convent :  Held  a  good  condition  precedent,  and  in  default  of  compliance 
that  the  real  estate  went  to  the  heir-at.law  el  testator. — Duddy  v. 
Gresham,  39  L.T.  48. 

(xiv.)  C.  A. — Construction — Equitable  Estate, — ^Testator,  who  died  in  1828, 
gave  real  estate  to  trustees  in  fee  upon  trust  for  sole  benefit  of  hie  two 
daughters,  with  direction  that  if  either  should  die  and  leave  no  child,  part 
of  the  estate  should  be  sold  and  proceeds  divided  as  mentioned :  but  that 
if  either  should  leave  children  her  share  should  go  to  such  children  after 
her  death :  neither  of  the  daughters  had  children  :  Held  that  they  took 
as  joint  tenants  in  fee. — Yarrow  v.  Knightley,  L.B.  8  Ch.  D.  736. 

(xv.)  C.  A.,-Con8iritction  —  Falsa  Dernonstratio. —  Devise  of  lands  at  or 
within  D.  and  at  S.  then  in  the  occupation  of  G. :  Held  to  include  a 
small  part  of  a  farm'without  the  parish  of  D.  but  adjoining  to  the  rest  of 
the  farm  which  was  in  the  parish,  but  not  to  include  land  at  S.  which 
was  not  in  the  occupation  of  G. — Homer  v.  Homer,  L.B.  8  Ch.  D.  758; 
47  L.J.  Ch.  635  ;  39  L.T.  3. 

(xvi.)  Ch.  Div.  V.  C.  B. — Construction — Falsa  Demonstratio, — Testator 
gave  a  legacy  of  his  7,000  dollars  or  the  produce  thereof :  he  was  pos* 
setised  at  the  date  of  the  will  and  his  death  of  6,800  dollars  U.S.  bonds : 
Held  that  the  gift  wns  specific  and  was  represented  by  the  bonds. — 
Palin  V.  Brookes,  26  W.B.  877. 

(xvii.)  Ch.  Div.  V.  C.  H. — Construction— Oift  of  Income — Gift  of  Corpus.^ 
Testator  by  his  will  gave  a  daughter  on  her  marriage  the  income  of  a 
specific  sum  of  stock,  and  out  uf  his  general  dividends  the  annual  income 
of  about  £19  ),  making  in  all  £400  per  annum,  and  he  directed  that  the 
income  of  the  property  settled  on  his  other  daughters  on  their  marriages 
should  be  increased  out  of  his  general  dividends  to  £100  annually  to 
each  :  Held  that  the  provisions  amounted  to  gifts  of  the  corpus  sufficient 
to  produce  the  incomes  indicated. — Engleha/rdt  v.  EngUkoirdt,  26  W.B. 
853. 

(xviii.)  C.  P.  Div. — Construction — Gift  of  Personal  Estate  and  Property — Real 
Estate. — Testator  gave  and  bequeathed  to  his  wife  his  household  goods 
and  all  other  his  personal  estate,  property,  chattels  and  effects  whatso- 
ever and  wheresoever  of  which  he  was  then  seized,  possessed,  or  entitled 
to  or  might  thereafter  acquire,  to  hold  same  unto  his  wife,  her  executors, 
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administrators,  and  assigns,  absolately  :  the  will  contained  a  formal 
derise  of  real  estates  rested  in  him  as  mortgage,  and  trust  estates  to 
his  wife  and  brother,  their  heirs,  and  assigns :  Held,  that  the  real  estate 
of  which  the  testator  died  seized  as  absolute  owner  did  pass  by  the  will. 
—Jones  V.  Robinson,  L.R.  3  C.P.D.  344 ;  38  L.T.  945. 

(xix.)  Ch.  Div.  V.  C.  S,—ConstrucHonr—Gift  to  Class— Period  of  Ascer- 
taining.—Qift  to  A.  for  life  remainder  to  B.,  C,  D.,  and  E.  in  equal 
fourths  or  their  respectiye  issue  r  Held,  that  all  issue  bom  before  the 
death  of  A.  took  under  the  gift,  each  class  taking  as  joint  tenants. — 
Hume  y.  Lloyd,  Re  Jones*  Estate,  26  W.R.  828. 

(xx.)  Ch.  Div.  V.  C.  M. — Construction— Gift  to  Daughter  of  A,— Persona 
Designatal — Lapse. — Gift  of  property  to  be  equally  divided  between 
the  five  daughters  of  A.  and  fi. :  Held,  that  the  shares  of  two  of  the 
daughters  who  died  in  testatrix's  lifetime  lapsed. — Re  Smith's  Will,  38 
L.J.  905. 

(zzi.)  Cll.  Div.  F.  J. — Construction — Heirs — Gavelkind — Falsa  Demon, 
stratio. — Devise  of  gavelkind  lands  upon  trust  for  G.  for  life,  the  re. 
mainder  on  trust  for  W.  G.,  the  eldest  son  of  the  said  G.,  for  life  :  G.  had 
two  sons,  J.  G.  the  eldest,  and  W.  G. :  Held  that  W.  G.  was  the  person 
designated  in  the  will,  and  that  the  common  law  heir  took  under  the 
ultimate  devise  to  testator's  own  right  heirs. — Garland  v.  Beverley,  47 
LJ.  Ch.  711;  38LT.  911. 

(xxii.)  Ch,  Div.  V.  C.  B. — Construction — Intestacy, — Testator  devised 
and  bequeathed  to  B.  and  P.  each  a  muiety  of  the  interest  and  rents  of 
his  real  and  personal  property,  and  directed  that  on  the  death  of  the 
survivor,  all  his  property  should  be  sold  and  the  proceeds  divided 
among  his  then  surviving  nephews  and  nieces  :  B.  and  P.  both  survived 
the  testator :  Held,  on  the  death  of  P.,  that  there  was  an  intestacy  of 
the  income  of  a  moiety  till  the  death  of  B. — Round  v.  Pickett,  47  L.J. 
Ch.  631. 

(xxiu.)  Ch.  Div.  V.  C.  H.— Ccmstrtictttm— "  Issue"  read  "  Children.**— Gift 
of  a  fund  in  trust  for  the  lawful  issue  of  F.  surviving  him  equally  to  be 
divided  between  them,  if  more  than  one  child  share  and  share  alike,  and 
if  but  one,  then  for  such  only  child,  with  a  gift  over  in  default  of  issue 
of  the  said  F.  becoming  entitled  :  Held  that  issue  must  be  restricted  to 
children  of  F.—Re  Hopkin*s  Ti-usts,  47  L.J.  Ch.  672. 

(xxiv.)  P.  D.  A.  Div. — Construction — Legal  Heirs. — Testator  gave  to  H.  the 
income  of  his  estate  and  effects  and  the  use  of  his  furniture,  adding,  "  the 
whole  after  her  decease  goes  to  my  legal  heirs  and  theirs  for  ever : " 
Held  that  the  heir-at-law  took  personalty  as  well  as  realty. — In  the  goods 
of  Dixon,  47  L.J.  P.D.A.  57  ;  Todhunter  v.  Thompson,  26  W.B.  883. 

(xxv.)  Ch.  Div.  V.  C.  M.  —  Constructimi  —  Life  Interest  —  Repugnancy. — 
Testator  gave  all  his  personal  property,  including  farming  implements 
and  stock,  to  his  widow  for  life,  with  a  declaration  that  she  should  not 
be  accountable  for  any  diminution  or  depreciation  to  the  farming  stock 
and  implements :  Held  an  absoute  gift  of  the  stock  and  implements. — 
Breton  v.  Mockett,  47  L.J.  Ch.  764 ;  26  W.B.  850. 

(xxvi.)  C.  A.,  — Construction — "  Moneys  that  nuiy  he  Left.** — Testator  bequeathed 
the  residue  of  his  personal  estate  to  his  daughter,  and  by  a  codicil  he  gave 
all  moneys  that  might  be  left  after  his  decease  en  certain  trusts :  Held 
that  the  gift  in  the  codicil  only  extended  to  money  in  testator's  hands  at 
his  de&th.— Williams  v.  Williams,  L.R.  8  Ch.  D.  789. 

vxxvii.)  Ch.  Div.  V.  C.  M. — Construction — Precatory  Trust. — Testator  after 
giving  all  his  property  to  his  wife,  added,  **  it  is  my  wish  that  whatever 
property  my  wife  may  possess  at  her  death  be  equally  divided  between 
my  children :"  Held  that  the  widow  took  an  absolute  interest. — Pa/mall  v. 
Pamall,  26  W.B.  861. 
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(xzriii.)  Ch.  Div.  M.  B^—Corutruetion— Precatory  Trust.— QHt  of  totiator'a 
property  to  wife  absolatelj  with  power  to  dispose  of  it  as  she  might 
think  fit  for  benefit  of  testator's  familj  "  having  fall  oonfidenoe  that  she 
will  do  so  : "  Held  that  wife  took  absolutely. — Re  Hutchinson  and  Tenant, 
L.B.  8  Ch.  D.  540 ;  89  L.T.  86 ;  26  W.B.  904. 

(xziz.)  Ch.  Div.  V.  C.  M.— Oorwtruction— Bewdtiory  Oiftr—Real  Eetate.-- 
Testator  by  his  will,  after  giving  pecuniary  legacies,  gave  his  sheep  and 
the  rest,  residae,  and  all  moneys,  chattels,  and  other  his  effects,  to  be 
equally  divided  between  his  brothers :  Held  that  his  real  estate  passed  by 
the  gifLSmyth  v.  Smyth,  L.B.  8  Ch.  D.  561. 

(zxz.)  Ch.  Div.  V.  C.  H..—Conatruetion — Specific  0\ft — After-Acqwred 
Property — Annwity. — Gift  of  real  and  personal  estate  to  wife  for  life 
subject  to  annuity  to  son  if  he  should  attain  twenty-one  before  he 
be(»me  entitled  in  possession  to  the  C.  estate,  to  be  paid  from  his 
majority  till  wife's  death  :  after  her  death  gift  of  leaseholds  at  C.  to 
son,  residue  for  benefit  of  children :  Held  that  leaseholds  purchased  by 
testator  just  before  his  death,  and  subsequent  to  will  passed  under  the 
bequest  of  C,  freed  from  any  burden  in  respect  of  purchase.money  paid 
by  the  ezecutors,  and  that  the  annuity  was  payable  to  son*s  adminis- 
trator after  son's  death  intestate. — Dichmson  v.  Dickeneon,  26  W.B  880. 

(zzzi.)  Ch.  Div.  V.  C.  M. — Conversion. — ^Testator  devised  and  bequeathed 
his  real  estate  employed  in  his  different  businesses,  and  his  personal 
estate,  to  wife  for  life,  remainder  to  hia  sons  as  tenants  in  oommon : 
after  his  death,  the  widow  and  sons  carried  on  the  testator's  different 
businesses  till  widow's  death,  when  the  sons  only  carried  on  one  of  the 
businesses,  and  employed  the  moneys  arising  from  the  sale  and  mortgage 
of  parte  of  the  real  estate  in  that  business :  on  the  death  of  a  son  in. 
testate  .*  Held  that  his  share  of  the  realty  had  been  converted. — Cooper  r. 
Cooper,  26  W.B.  785. 

(zzzii.)  Ch.  Div.  M.  H. — Oift  over  an  Alienation. — ^Testator  made  a  bequest 
to  his  wife  for  life,  with  remainder  to  his  son,  if  at  the  wife's  death  be 
should  not  have  done  anything  which  would  make  the  subject  of  the 
bequest  payable  to,  or  vested  in,  or  chargeable  for  the  benefit  of  any 
other  person  :  but  if  before  the  decease  of  the  wife  he  should  have  done 
so,  then  over  on  other  trusts :  the  son  assigned,  by  way  of  mortgage, 
all  his  interest  under  the  will  subject  to  the  proviso  or  condition  in  the 
will  contained :  the  mortgage  was  paid  off  before  the  death  of  the 
tenant  for  life :  Held  that  there  was  no  forfeiture  of  the  son's  interest. — 
Samuel  v.  Samuel,  47  L.J.  Ch.  716. 

(zzziii.)  Ch.  Div.  M.  H. — Married  Woman — Appointment — Accumulation. — 
A  married  woman  entitled  to  a  life  rent  charge  for  her  separate  use 
made  a  will  appointing  her  separate  estate,  became  a  lunatic,  svrvived 
her  husband,  and  died  without  republishing  her  will :  her  rent  charge 
having  been  accumlated  during  her  husband's  life  and  after  his  death : 
Held  that  the  will  operated  as  to  the  accumulations  during  her  husband's 
lifetime  only  and  the  interest  thereon  :  cost  of  administration,  with  will 
annexed,  ordered  to  be  paid  out  of  the  fund  which  passed  by  the  will. — 
Menteath  v.  Campbell,  Re  WiUon's  Estate,  26  W.B.  848. 

(xxziv.)  Ch.  Div.  V.  C.  lEL.— Share  of  Profits— Apportionfnent  -  33  ^  84 
Vict.,  c.  35. — Direction  to  trustees  to  apply  a  share  of  the  net 
profits  of  a  business  on  trust  for  A.  for  life  remainder  to  B.  for  life, 
without  any  directions  as  to  the  mode  of  dividing  the  profits :  Held, 
that  the  person  entitled  to  the  share  of  profits  must  be  living  when  the 
profits  were  ascertained,  and  that  there  was  no  apportionment. — 
Re  Cox's  Trusts,  47  L.J.  Ch.  735. 
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For  November,  December,  1878,  and  January,  1879. 


tration  :— 

(ix.)  Ch.  Div.  V.  C.  M.— Co»t»— Fund  Provided  by  Testator^Lapsed 
Share. — ^Testator  devised  his  real  estate  to  a  brother  who  predeceased 
him,  and  bequeathed  his  personal  estate  on  trusts  after  payment  of 
debts,  funend,  and  testamentary  expenses,  for  his  nephews  and  nieoes  : 
HM  that  the  expenses  of  administration  must  fall  on  the  personalty. — 
Jones  y.  Calsss,  L.B.  10  Ch.  D.  40 ;  39  L.T.  287 ;  27  W.B.  108. 

(x.)  Ch.  Div.  V.  C.  Bi.— Legacy  to  Bankrupt  Debtor—Set  Off— Retainer,— 
A  week  before  the  death  of  testatrix  a  debtor  to  her,  who  was  a  legatee 
under  her  will,  became  bankrupt.  The  debt  was  never  proved,  nor  was 
any  dividend  declared  in  thiB  bankruptcy :  Held  that  the  testatrix's  ex. 
ecutors  were  not  entitled  to  set  off  or  retain  the  amount  of  the  debt 
against  the  legacy,  nor  any  amount  in  respect  of  dividend  on  the  debt. — 
Hodgson  v.  FoaSy  L.B.  9  Ch.  D.  678 ;  48  L.J.  Ch.  62 ;  27  W.B.  88. 

(xi.)  C.  A.— Mortgage  Debt— Exonerationr— 17  Sf  18  Ftct.,  c.  118  j  80  ^81 
Yict,y  e.  69. — A  charge  of  just  debts  on  part  of  testator's  real  estates  in 
exoneration  of  the  rest  is  not  sufficient  expression  of  contrary  intention  to 
avoid  the  Dperation  of  Locke  King's  Act.  The  Act  applies  to  a  mortgaged 
estate,  different  portions  of  which  are  devised  to  Afferent  persons. — 
Newma^ch  v.  jStorr,  L.B.  9  Oh.  D.  12;  48  L.J.  Ch.  28;  89  L.T.  146;  27 
W.B.  104. 

(xii.)  Ch.  Div.  V.  C.  H.— iScotcfc  Assets— QeMtaX  ildwinweraWon.— The 
Probate  Div.  having  granted  general  probate  of  the  will  of  a  Scotch 
testator,  the  Ch.  Div.  made  the  ordinary  decree  for  administration  of  the 
personal  estate,  without  limiting  it  to  English  assets. — iSttrUn^-ifaflnirell 
V.  Cartvoright,  L.B.  9  Ch.  D.  178;  47  L.J.  Ch.  846. 

Agreements  and  Contraots  :— 

(v.)  H.  la. — Bwlding  Contract — Extra  work — Certificate, — ^A  contract  for 
the  oonstmotion  of  buildings  for  a  lump  sum,  provided  that  no  alterations 
should  be  made  without  a  written  order  from  the  employer's  engineer  t 
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the  contractors,  finding  it  impossible  to  make  girden  of  a  certain  nature 
specified  in  the  contract,  were  allowed  to  make  them  of  a  greater  weight, 
and  the  weights  were  entered  in  the  engineers*  certificates :  Held  that 
these  were  not  written  orders ;  and  that  the  contractors  were  not 
entitled  to  any  extra  payment  in  conaeqnenoe  of  the  incraaaed  weight 
of  the  girders. — Tharsis  StUphwr  Co.  v.  McElroy,  L.B.  3  App.  1040. 

(vi.)  C.  P.  Div. — Construction — Deficiency  in  Quantity  of  SpiriU — Loss  ^ 
Alcoholic  Strength. — A  dock  company  agreed  that  they  woold  be 
answerable  for  deficiencies  in  quantity  in  wines  and  spirits  stored  by 
them  beyond  a  certain  amount:  Held  that  they  were  not,  tmder  the 
agreement,  liable  for  a  diminution  of  the  alcoholic  strength  of  brandy ; 
bat  that  if  each  diminution  was  caused  by  their  negligence,  they  were 
liable  apart  from  the  contract. — Lamare  y.  8t.  KiUherint^s  Dock  Co.,  89 
L.T.  830. 

(▼ii.)  C.  A. — Construction — To  make  as  soon  as  possible — Speeidl  Purpose— 
Damages. — Defendant  knowing  that  plaintiffs  had  agreed  with  J.  to  make 
a  machine  within  two  months,  agreed  with  plaintiffs  to  make  a  part  of 
it  as  soon  as  possible.  Defendant  did  not  make  the  part  imtil  after  the 
expiration  of  the  two  months,  and  J.  refused  to  accept  the  machine : 
Held  that  defendant  was  bound  to  perform  his  contract  within  a  reasoa. 
able  time  to  be  measured  by  what  would  with  most  manufacturers  be 
regarded  as  such,  and  that  he  was  liable  for  the  damages  to  plaintiff 
resulting  from  the  breach  of  contract  with  J. — Hydraulic  'SngvMeril^g 
Co.  V.  McHaSie,  27  W.E.  221. 

(viii.)  C.  P.  Div. — Coni/ract  by  Letters  Statute  of  Frauds. — ^Where  it  appeared 
from  the  correspondence  between  the  parties  that  some  of  the  terms  of 
an  agreement  which  required  to  be  in  writing  had  been  arrived  at,  but 
the  letter  containing  the  agreement  contained  a  statement  that  the 
writer  had  many  other  observations  to  make,  and  that  they  could  after, 
wards  talk  the  matter  over,  and  then  put  the  whole  on  stamped  paper : 
Held  that  there  was  no  contract  between  the  parties. — Bertel  v.  Neveut, 
39  L.T.  257. 

(ix.)  C.  A,—  CorUract  Induced  by  Fra^— Property  in  Goods— Bills  of  Lading, 
— ^The  agent  of  L.  was  induced  by  fraud  to  enter  into  contracts  for  the 
sale  of  wine  to  three  persons,  and  he  gave  them  the  bills  of  lading  of  the 
wine,  which  was  deposited  with  a  do^  company.  The  wine  was  then 
pledged  to  the  plaintifEs  to  secure  advances,  who  received  the  dock 
warrants  issued  by  the  company :  Held  that  the  plaintiffs  had  a  lien  on 
the  wine  for  the  money  advanced  by  them  as  against  L. — Attenborough  v. 
8t.  Kathenn^s  Dock  Co.,  L.B.  8  C.P.D.  460. 

(x.)  Q.  B.  Div. — Contract  induced  by  Fra/udr—False  Pretences^InnoeeiU 
Purchaser— 24,  ^  26  Vict.,  c.  96,  s.  100.— Plaintiff  bought  sheep  from  W., 
who  obtained  them  from  defendant  for  a  cheque  on  a  bank  where  he  had 
no  account:  Held  that  the  property  in  the  sheep  having  passed  to 
plaintiff  before  defendant  had  avoided  the  contract,  the  provision  for 
restitution  upon  conviction  in  sec.  100  of  24  &  26  Yiot.,  o.  96,  did  not 
apply. — Moyce  v.  yevoington,  39  L.T.  586. 

(xi.)  O.  P.  Div.— fn/onl  Prtymise  of  Marriage— Batification^-S7  J*  38  Vict,, 
c.  62,  s.  2. — No  action  can  be  brought  for  breach  of  promise  of  marriage 
made  during  infancy,  notwithstanding  a  ratification  having  been  made 
after  full  Sige.—Coxhead  v.  MvXUs,  47  L.J.  C.P.  761;  39L.T.349;  27 
W.B.  136. 

(xii.)  C.  A. — Informal  Agreement — Condition  Precedent, — A  builder  sent  in 
a  tender,  to  which  plaintiff's  agent  replied  by  letter,  accepting  and 
adding,  *'  The  contract  will  be  prepared  by  Hessrs.  A.  and  C. : "  Held  a 
binding  contract. — Letois  v.  Brass,  L.B.  3  Q.B.D.,  667. 
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(xiii.)  C.  A. — Stockbroker — Contract  to  Pay  Differences — Gaming S  ^9  Vict,, 
c.  109,  8.  18. — Defendant  employed  plaintiff  to  speculate  for  hiin  on  the 
Stock  Exchange,  it  being  understood  between  them  that  defendant,  so 
long  as  the  arrangement  lasted,  shoald  only  be  liable  to  pay  or  receive 
differences:  in  an  action  by  plaintiff  for  commission  and  indemnity 
against  liabilities  incurred  on  the  Stock  Exchange  for  benefit  of  de. 
fendant,  defendant  pleaded  that  the  claim  was  illegal,  as  founded  on 
gaming  and  wagering:  Held  that  plaintiff  was  entitled  to  recover. — 
Thacker  v.  Hardy,  27  W.E.  158. 

(xiv.)  O.  P.  Div. — Wrongfid  Conversion — Delivery  to  order  of  third  pa/rty — 
Measwre  of  Damages. — Plaintiffs  employed  L.  to  make  waggons  according 
to  sample  at  a  fixed  price ;  and  L.  employed  a  waggon  company  to  make 
them  at  a  lower  price ;  and  afterwards  it  was  arranged  that  plaintiff 
should  pay  the  company  direct.  The  waggon  company  delivered  waggons 
to  a  railway  company  to  order  of  plaintiff,  and  plaintiff  sent  a  complaint 
to  the  waggon  company  and  L.  that  they  were  not  equal  to  sample, 
and  stated  that  they  would  sell  them  and  hold  L.  responsible  for  loss  : 
L.  rejected  the  waggons,  and  plaintiffs  gave  the  railway  company  notice 
not  to  deliver  the  waggons  without  their  order,  but  the  railway  company 
delivered  them  to  the  waggon  company,  who  refused  to  give  them  up  : 
in  an  action  for  wrongful  conversion,  Held  that  both  companies  were 
liable,  and  that  plaintiffs  were  entitled  to  recover  the  full  value  of  the 
goods  at  the  time  of  conversion. — Johnson  v.  La/ncashire  and  Yorkshire 
RaiUvay  Co.,  L.B.  3  G.P.D.  499;  89  L.T.  448. 

Banker :— 

(ii.)  Ch.  Div.  V.  O,  B. — Surety — Current  Ao-ount — Appropriation, — 
Bankers  advanced  money  to  0.,  and  took  as  security  a  series  of  pro. 
missory  notes,  maturing  at  the  rate  of  one  a  week  for  ten  weeks,  and  W. 
as  surety  for  C.  gave  a  written  undertaking  that  if  the  promissory  notes 
were  not  paid  he  would  secure  the  debt  by  a  mortgage.  Moneys  were 
paid  by  C.  into  the  bank  more  than  sufficient  to  meet  the  notes,  but  C. 
also  draw  on  the  bank  so  that  at  the  maturity  of  some  of  the  bills  hia 
account  was  overdrawn :  Held  that  the  bankers  were  bound  to  apply 
moneys  received  after  each  note  became  payable  primarily  towards  the 
payment  of  such  note,  and  as  they  had  not  done  so  W.  was  discharged 
from  his  suretyship.— iftnnaird  v.  Webster,  89  L.T.  494;  27  W.E.  212. 

Bankruptcy  :— 

(xxzii.)  C.  A. — Act  of  Bankruptcy — Adjudication — Holder  of  Bill  of  Sale — 
82  ^  83  Vict.,  c.  71,  ss.  10, 11. — An  adjudication  of  bankruptcy  is  con- 
elusive  as  against  the  holder  of  a  bill  of  sale  executed  by  the  bankrupt, 
that  the  act  of  bankruptcy,  on  which  the  adjudication  is  founded,  was  in 
fact  committed  ;  but  the  holder  of  the  bUl  may  appeal  from  the  adjudi. 
cation.— JS^o)  pcvrte  Lea/royd,  Re  Faulds,  L.B.  10  Ch.  D.  8 ;  39  L.T.  626. 

(zxziii.)  O.  A. — Act  of  Bankruptcy — Bill  of  Sale — Forbearance  to  Enforce  Judg. 
ment. — The  forbearance  of  a  creditor  to  enforce  a  judgment  for  a  sum 
exceeding  £60  against  a  trader  is  not  such  an  equivalent  for  an  assign- 
ment by  the  trader  of  the  whole  of  his  property,  to  secure  a  past  debt, 
as  to  prevent  it  being  an  act  of  bankruptcy. — Ex  parte  Cooper,  Re  Bourn 
(2),  89  L.T.  628. 

(xxxiv.)  O.  J.  B. — Act  of  Bankruptcy — Bill  of  Sale — Substantial  Further 
Advance. — A  shoemaker  executed  a  bill  of  sale  to  a  creditor  on  all  his 
property,  except  book  debts,  to  secure  a  past  debt  of  £227  and  a  fresh 
advance  of  £16 :  Held  that  the  £16  was  a  substantial  further  advance. — 
Ex  parte  Evans,  Re  Edwards,  89  L.T.  864. 

(xzxv.)  O.  J.  B. — Appeal — Notice, — ^An  appeal  was  entered  with  Begistrar  of 
Appeals  within  21  days  from  date  of  order,  but  a  copy  of  appeal  notice 
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waa  not  sent  to  RegiBtrar  of  the  Court  appealed  from  till  two  monUui 
afterwards :  Held  tbat  the  appeal  oonld  not  be  heard. — Ex  pa/rte  SUletice, 
Re  Sillence,  47  L.J.  Bey.  87. 

(xzxvi.)  C.  J.  B. — Appeal — Person  Aggrieved — Petitionirig  Creditor^ e  Dtht — 
The  trustee  of  a  creditor's  deed,  on  which  an  adjudication  is  founded,  is 
entitled  to  appeal.  A  claim  by  a  writ  served  at  date  of  act  of  bank- 
mptcy  for  a  sam  less  than  £50  and  for  costs,  which,  when  ascertained, 
brought  up  the  total  to  over  £50,  is  not  a  good  petitioning  creditar's 
debt.— J?a;  parte  Sadler^  Re  Whelan,  39  L.T.  861 ;  27  W.B.  156. 

(xxxyii.)  O.  A. — Appeal — Security  for  Costs — Ord.  58,  r.  16. — The  Court  of 
Appeal  can,  notwithstanding  Bankruptcy  Rules  1870,  r.  146,  require  such 
security  as  it  thinks  fit  to  be  given  for  the  costs  of  a  bankruptcy  appeal. 
—Ex  parU  Isaacs,  Re  Baum,  L.B.  9  Ch.  D.  271;  47  L.J.  Bey.  Ill;  88 
L.T.  924;  26W.R.  890. 

(zzxviii.)  O,  A. — Appeal — Secwrity  for  Costs — Default — Motion  to  Dismiss. — ^An 
appellant  having  been  ordered  to  g^ve  security  for  costs  of  appeal,  and 
not  having  done  so,  respondents  gave  notice  of  motion  to  dismiss  appeal 
for  want  of  prosecution.  Before  the  motion  came  on  the  appellants 
gave  the  security :  Held  that  appellants  must  pay  costs  of  motion  before 
appeal  could  be  heard. — Ex  parte  Isaacs,  Re  Bourn  (2),  L.R.  10  Ch.  D.  1 ; 
89  L.T.  620. 

(xxjdz.)  G.  J.  B. — Composition^ Debtor* s  Btatement — Rescinding  ResoluHons — 
82  ^  38  Vict,  c,  62,  s,  11. — The  Court  will  not  rescind  the  registration 
of  resolutions  for  composition  on  the  ground  of  mis>8tatements  of  assets 
by  debtor  in  the  absence  of  snfSoient  evidence  to  convict  him  of  mis- 
demeanour under  sec.  11,  sub.-sec.  6  of  the  Debtor's  Act,  1869. — Bx 
parte  Hart,  Re  Law,  47  L.J.  Bey.  88. 

(xl.)  Oi  J,  B. — Discharge — Discretion  of  Court — Bankruptcy  Act,  1869, 
s.  48. — The  Court  has  no  discretion  to  refuse  an  order  of  disohage  to  a 
bankrupt,  except  in  some  one  of  the  oases  mentioned  in  section  48  of  the 
Bankruptof  Aot,—Ea  parte  Hamilton,  Re  HamilUm,  L.R.  9  Ch.  D.  694. 

(xli.)  C.  A. — Discharge — Bankrupt — Taxation — Party  Interested — 6  ^  7  Viet,, 
e.  78. — Decision  of  Y.C.B.  (see  Bankruptcy  viii.,  p.  4)  affirmed. — 226  Lead- 
hitter  and  Harvey,  89  L.T.  286. 

(xlii.)  O.  J.  B. — Equitable  Assignment — Direction  to  Pay. — ^A.  authorised  his 
tenant  in  writing  when  the  Michaelmas  rent  should  become  due,  to  pay 
B.  £200 :  before  Michaelmas  A.  became  bankrupt :  Held  that  the  tmstee 
in  bankruptcy  was  entitled  to  the  rent  in  preference  to  B. — Em  parte 
RoweU,  Re  WhitHng,  89  L.T.  259  ;  27  W.R.  64. 

(xliii.)  C.  A. — Hire  of  Chattels — Disclaimer — Leasehold  Interest — Bankruptcy 
Rulest  1871t  V**  28. — A  hiring  of  chattels  for  a  term  of  years  is  not  a 
leasehold  interest  within  Rule  28  of  Bankruptcy  Rules,  IS'Il.— Sheffield 
Waggon  Co,  v.  Stratton,  48  L.J.  Q.B.  85;  27  W.R.  120. 

(xUv.)  C.  A. — Lectseholds — Disclaimer — Fixtures. — ^Decision  of  C.  J.  B.  (see 
BamJcruptcy,  xiv.,  p.  4)  reversed. — Ex  parte  Brook,  Re  Roberts,  89 
L.T.  458  ;  27  W.B.  265. 

(xlv.)  O.  A. — Leaseholds — Omission  to  Disclaim — Trustee's  LiahtUty. — A 
trustee  in  bankruptcy,  who  takes  possession  of  leasehold  property  of 
bankrupt,  and  does  not  disclaim  after  notice  from  landlord,  is  personally 
liable  for  rent  accruing  due  after  he  takes  possession. — Ex  parte  Dressier, 
Re  Soloman,  L.R.  9  Ch.  D.  252 ;  39  L.T.  877  ;  27  W.R.  144. 

(xlvi.)  O.  A. — Liquidation — Apparent  Possession — Discharge. — Where  adebtor, 
permitted  by  the  trustee  to  retain  possession  of  his  fnmitnie,  holds 
himself  out  as  the  owner  thereof,  the  trustee  not  having  notice*  does  not 
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therebj  forfeit  his  right  to  it :  a  disobarge  by  joint  creditors  does  not 
discharge  the  debtor  from  separate  debts. — Meggy  y.  Imperial  Discoimt 
Co.,  L.B.  3  Q.B.D.  711 ;  48  L.J.  Q.B.  64. 

(zlvii.)  Bx.  Div. — Liquidation — Discharge — Subsequent  Promise  to  Pay  Previous 
Debt. — A  promise,  made  bj  a  liquidating  debtor  after  discharge,  to  pay 
debts  incurred  previously  to  liquidation  is  binding  on  him,  if  new  and 
valuable  consideration  is  given  for  the  promise. — Jakeman  v.  Cook,  L.B. 
4Ex,  D.26;  27  W.R.  171. 

(xlviii.)  C.  A. — liiquidaiion — Misdescription  in  Petition — Leave  to  Amend. — A 
debtor  described  himself  in  his  liquidation  petition  by  his  business 
address,  and  omitted  mention  of  his  private  address  :  Held  a  substantial 
misdescription ;  registration  of  resolutions  and  leave  to  amend  refused. — 
Ex  parte  Jerninghatnt  Re  Jemingliam,  L.B.  9  Ch.  D.  466 ;  47  L.J.  Bey. 
115;  39  L.T.  186;  27  W.R.  157. 

(xliz.)  O.  J.B. — Liquidation — Pv/rcha^e  from  Debtor — Description  in  Advertise- 
ment. — The  mere  fact  that  a  trustee  has  not  taken  possession  of  a  debtor's 
property  for  two  months  after  appointment,  will  not  destroy  his  right 
to  the  property  as  against  a  bond  fide  purchaser  from  debtor :  any 
objection  to  the  description  of  the  debtor  in  the  advertisement  must 
bo  taken  before  registration  of  creditors'  resolutions. — Ex  parte  Cooper, 
Re  Green,  89  L.T.  260. 

(!•)  C,  A. — Liquidation — Small  Assets  —  Discharge.  —  The  fact  that  a 
debtor's  assets  consist  of  litigated  claims  does  not  prevent  his  creditors 
from  passing  a  resolution  for  liquidating  by  arrangement :  delegation  of 
the  power  of  granting  debtor's  discharge  is  ultra  vires. — Ex  parte  Hope, 
Re  Hope,  L.B.  9  Ch.D.  398;  47  L.J.  Bey.  116;  27  W.B.  7. 

(li.)  C.  J.  B. — Order  and  Disposition — Share  of  Partnership. — A.,  a  partner, 
mortgaged  his  share  in  the  partDership  property  and  business  to  B. :  the 
deed  was  not  registered  as  a  bill  of  saJe,  and  the  property  remained  in 
the  occupation  of  the  firm  until  the  banlmiptcy  of  A. :  Held  that  A.'s 
interest  in  the  partnership  was  a  chose  in  action  other  than  a  debt  within 
sec.  15,  sub-sec.  5,  of  the  Bankruptcy  Act,  1869,  and  that  the  property 
comprised  in  the  deed  was  not  in  the  order  and  disposition  of  A.  at  the 
time  of  the  bankruptcy. — Ex  parte  Fletcher,  In  re  Bainbridge,  47  L.J. 
Bey.  70. 

(lii.)  C.  J,  B. — Proof — Loan  Society — Subsequent  Interest. — A  loan  society 
advanced  £250  to  B.  on  condition  that  he  should  pay  back  £550  by 
monthly  instalments:  after  he  had  paid  some  instalments  he  filed  a 
petition  for  liquidation :  Held  that  the  society  was  entitled  to  prove  for 
the  whole  of  the  balance  of  the  £550  remaining  unpaid. — Ex  parte 
Cockbwm,  Re  Lwndy,  39  L.T.  362. 

(liii.)  C.  J.  B. — Proof  in  respect  of  Stolen  Goods — Compov/nding  Felony. — 
When  bankrupt  had  absconded,  and  subsequently  it  was  discovered  by 
his  employers  that  he  had  committed  defalcations,  but  they  did  not  issue 
a  warrant  against  him  till  ten  days  afterwards ;  and  he  had  not  since 
been  found :  Held  that  the  employei*s  were  entitled  to  prove  in  respect 
of  the  amount  stolen. — Ex  parte  Turquamd,  Re  Shepherd,  L.B.  9  Ch.  D. 
704. 

{^iV")  C.  A. — Secured  Creditor — Garnishee  Order  Nisi. — ^A  judgment  creditor 
who  has  obtained  a  garnishee  order  nisi,  attaching  debts  due  to  the 
debtor,  before  he  has  filed  a  liquidation  petition,  is  a  secured  creditor 
within  sec.  16,  sub.sec.  5,  of  the  Bankruptcy  Act,  and  his  title  to  the 
debts  will  prevaQ  against  the  trustee,  though  some  of  them  were  not 
payable  till  after  the  commencement  of  the  liquidation. — Ex  parte 
Joselyne,  Re  Watt,  47  L.J.  Bey.  91. 

(Iv.)  O.  A. — Substituted  Service — Absconding  Debtor — District  Registry. — The 
jurisdiction  to  make  an  order  for  substituted  service  under  rule  61  of 
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Baokniptoy  Bales,  1871.  lies  with  the  Court  of  the  Distriot  in  which  the 
debtor's  nsoal  place  of  residence  was  preyions  to  his  absconding.— 
Ex  parte  North  Kent  Bank,  Re  Holdeworth,  L.R.  9  Ch.  D.  383;  89  L.T. 
379;  27  W.R.  168. 

(Ivi.)  C.  A. — Undiseha/rged  Bankrupt — After-Hicqxwred  'Property. — In  an  action 
by  an  nndischarged  bankrupt  for  work  done  by  him  for  defendant  after 
bankraptcy,  it  is  no  defence  to  plead  that  he  is  an  nndischarged  bank- 
mpt.— Jomw  V.  Brick  ^  Stone  Co.,  27  W.R.  221. 

(Ivii.)  C.  A. — Undischarged  Bankrupt —  Danuigea  in  Action  for  Slander. — 
Damages  recovered  by  an  nndischarged  bajikrnpt  in  an  action  of  slander, 
do  not  form  part  of  his  property  divisible  among  his  creditors  within 
8.  15,  snb.s.  3,  of  the  Bankruptcy  Act,  1869. — Ex  parte  Vine,  In  re 
Wilson,  47  L.J.  Boy.  116. 

Bill  of  Sale  :— 

(v.)  C.  A. — Registration — Description  of  Grantor. — In  the  affidavit  fifed  with  a 
copy  of  bill  of  sale  the  grantor  was  described  as  J.  W.  of  L.  Farm,  in  the 
County  of  C.  The  g^ntor's  real  name  was  J.  W.,  but  he  was  generally 
known  by,  and  had  assumed  the  name  of,  J.  A.  W.  The  farm  was  in  the 
County  of  the  City  of  C. :  Held  that  the  description  was  sufficient. — Ex 
parte  Hattie,  Re  Wood,  89  L.T.  373. 

(vi.)  C.  A. — Registration — Description  of  Witnsss. — Decision  of  Q.  B.  Div.  (see 
Bill  of  Sale  iii.,  p.  7)  affirmed.— Bio «*»«  v.  Harris,  39  L.T.  465 ;  27  W.R.  202. 

(vii.)  C.  A. — Unregistered  Bill — Mortgage  by  Partners — Assignment — Bank^ 
ruptcy. — Two  partners  in  trade,  A.  and  B.,  executed  a  mortgage  of  trade 
fixtures  and  chattels  which  was  not  registered  as  a  bill  of  sale.  After, 
wards  A.  retired  from  the  partnership,  and  assigned  his  share  in  the 
goods  to  B.  snbject  to  the  mortgage.  B.  subsequently  filed  a  liquidation 
petition  :  Held  that  the  loose  chattels  passed  to  the  trustee  in  bankruptcy, 
and  as  to  the  fixtures  that  the  mortgage  was  void  as  against  the  trastee 
to  the  extent  only  of  the  debtor's  original  moiety. — Ex  parte  Brotcn^  Re 
Reed,  L  R.  9  Ch.  D.  389  ;  39  L.T.  338 ;  27  W.R.  219. 

(viii.)  C.  A. — Unregistered  Bill — Sale  of  Fuimiture  and  Subsequent  Lettiiig, — 
C.  lent  £150  to  B  ,  a  trader,  to  pay  out  an  execution,  and  B.  gave  him  a 
receipt  written  at  the  foot  of  an  inventory  of  furniture  as  a  receipt  for 
the  money  for  an  absolute  sale  of  the  furniture  to  C. ;  and  on  same  day 
they  executed  a  memorandum  of  agreement  for  C.  to  let  to  B.  thefumi. 
ture  for  two  months  for  £170,  in  case  of  default  by  or  bankruptcy  of  B., 
C.  to  seize  the  furniture  and  sell,  if  the  £170  should  be  paid  to  O.,  then 
the  furniture  should  belong  to  B. :  Held  that  these  two  documents  tc 
gether  constituted  a  bill  of  sale  requiring  registration,  and  that  no  differ* 
ence  in  this  respect  was  made  by  the  fact  of  C.  having  been  paid  off  by  a 
third  person  who  by  a  fresh  agi*eement  was  put  in  the  same  position  as 
C.—Ex  parte  Odell,  Re  Walden,  39  L.T.  833. 

(ix.)  C.  A, — Unregistered  Bill — Sale  of  Furniture  and  Svhsequent  Letting.— 
A  trader  sold  furniture  in  his  house  to  J.,  and  at  the  foot  of  an  in- 
ventory of  the  furniture  signed  a  receipt  for  the  money  as  purchase, 
money  of  the  goods  inventoried,  and  on  same  day  delivered  a  chair  to  J. 
in  the  name  of  the  furniture  :  J.  verbally  agreed  to  let  the  furniture  to 
the  trader,  and  it  remained  in  his  possession :  Held  that  the  inventory 
and  receipt  constituted  a  bill  of  sale,  which,  being  unregistered,  was  void 
against  the  trader's  trustee  in  liquidation. — Ex  parte  Cooper,  Re  Baum 
(1),  39  L.T.  521. 

Building  Society:— 

(i.)  Ch.  Div.  V.  C.  B. — Mortgage — Ftn«.~Fines  imposed  by  the  rules  of 
a  benefit  building  society  and  covenanted  to  be  paid  in  a  mortgage  deed 
by  a  member,  are  part  of  the  principal  money  secnred  by  the  mortgage, 
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and  where  an  aoooont  ia  decreed,  are  inoladed  nnder  the  term  **  prinoipal 
interest  and  oosts." — Provident  Permanent  Binlding  Bocietg  v.  Qreenhill, 
L.B.  9  Ch.  D.  122 ;  27  W.B.  110. 

Burial  Ground:— 

(i.)  C.  A. — Bwrial  Fees — Cemetery  Act-^New  SeelesiasHeal  Digtrict. — By  a 
private  Act  for  establishing  a  cemetery,  it  was  provided  that  certain 
fees  shonld  be  paid  by  the  Cemetery  Company  to  the  Incumbent  of  the 
parish  or  ecclesiastical  district  from  which  any  body  shonld  be  removed 
for  burial  in  the  cemetery,  and  that  a  part  of  these  fees  shonld  be  handed 
over  to  the  churchwardens  to  be  applied  among  the  persons  entitled 
to  share  the  burial  fees  in  such  parishes  or  districts :  before  the 
cemetery  was  made,  the  parish  churchyard  of  C.  was  used  as  burial 
place  for  persons  dying  in  the  parish,  and  the  Yicar  of  C.  was  entitled 
to  the  fees :  after  the  Act,  three  separate  ecclesiastical  districts  were 
formed  out  of  the  parish:  Held  that  the  incumbents  of  the  three 
districts  were  entitled  to  the  fees  under  the  Act  as  against  the  Vicar. — 
Bovpyer  v.  Stantial,  L.B.  3  Ex.  D.  315. 

Canada,  Law  of  :— 

(iii.)  P.  C. — Expropriation — Apportionment  oflndemmty. — The  comnussioners 
appointed  under  Colonial  Act,  27  &  28  Yict.,  c.  60,  must  under  Colonial 
Act,  29  dc  30  Yict.,  c.  66,  s.  12,  assess  and  appropriate  the  indemnity 
for  expropriated  land  among  the  persons  benefited  by  the  improvement, 
at  the  same  time  that  they  determine  the  amount  of  the  indemnity,  and 
not  after  their  report  has  been  homologated. — Mayor  qf  Mimtreal  v. 
Stephens,  47  L.J.  P.O.  67. 

Common  :— 

(ii.)  C.A. — Right  of  Fold-course — Finding  on  issues  in  previous  suit — Estoppel, 
— In  an  action  to  restrain  the  inolosure  of  part  of  waste  lands  by  the 
lord  of  the  manor  in  which  the  plaintiff  claimed  a  liberty  of  freehold 
fold.course  over  the  lands  in  question,  it  appeared  that  in  a  previous 
action  between  the  parties'  predecessors  in  title  issues  had  been  directed 
as  to  the  right  of  common  claimed  by  plaintiff's  predecessor  in  the 
lands,  whether  he  was  entitled  to  any  and  what  liberty  of  fold.course  ; 
and  the  finding  thereon  was  that  he  was  entitled  to  the  liberty  of  two 
several  fold-courses  in  the  land !  Held  that  this  finding  did  not  estopp 
defendants  from  denying  that  plaintiff  had  a  right  over  the  land  other 
than  a  right  of  oemmon. — Robinson  v.  Duleep  Singh,  39  L.T.  313 ;  27 
W.B.  21. 

Company:— 

(xxii.)  C.  A. — Dehent/wre — Charge  on  Estate  Property  <md  Effects. — Directors 
of  a  company,  with  an  office  in  London,  and  incorporated  for  the  purpose 
of  acquiring  and  dealing  with  land  in  Florence,  were  empowered  by  the 
articles  to  borrow  money  by  mortgage  of  any  of  the  company's  property, 
or  by  bonds  or  debentures,  entitling  the  holders  to  be  paid  out  of  the 
property  and  effects  of  the  company  :  bonds  were  issued,  purporting  to 
bind  the  members  of  the  company,  and  all  their  estate,  property,  and 
effects,  to  repay  the  money  borrowed :  Held  that  these  bonds  constituted 
a  charge  on  the  property  of  the  company  for  the  time  being. — Moor's 
Case,  Re  Florence  Land,  ^c,  Co.,  27  W.E.  236. 

(xxiii.)  Ch.  Div.  V.  C.  B. — Director* i  Qualification — Resignation, — Liability. — 
A  company's  act  provided  that  the  qualification  for  directorship  should  be 
twenty  shares,  that  P.  and  others  should  be  first  directors  and  continue  in 
office  till  first  ordinary  meeting :  no  ordinary  meeting  was  held  within  six 
months  after  the  passing  of  the  Act :  P.  resigned  his  ofiUce  before  the 
first  ordinary  meeting,  and  received  a  cheque  as  remuneration  for  his 
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servioes :  sabBoqaently  he  was  entered  on  the  register  as  the  holder  of 
twenty  shares,  and  a  oall  was  made  on  him,  whioh  he  refused  to  pay : 
Held  that  he  was  liable  for  the  twenty  shares. — North  cmd  South 
Woolwich  8ubwa/y  Co.  v.  Pym,  89  L.T.  346;  27  W.B.  259. 

(xxiv.)  Ch.  Div.  M.  B. — DirBctor*8  Qualification — Trust  SharM — In^Mmction, 
— ^The  qniJifioation  for  directorship  of  a  company  was  the  holding  as 
registered  member  in  his  own  right  capital  of  at  least  £500  nominal 
yalne :  Held  that  the  registered  owner  of  this  amount,  though  he  had 
transferred  his  shares  to  another,  was  eligible  and  entitled  to  an 
injunction  against  the  other  directors  to  restrain  them  Arom  wrongfully 
excluding  him  from  acting  as  director. — Pulhroolc  v.  Bichmond  Mifwu/g 
Co,,  L.B.  9  Ch.D.  610;  48  L.J.  Ch.  65. 

(xxv.)  H.  Ii. — Fromoters — Concealment — Fiduciary  Position. — Held  that  where 
a  syndicate  had  bought  property,  and  afterwards  sold  it  to  a  company 
formed  under  their  auspices,  they  were  placed  in  a  fiduciary  position 
with  regard  to  the  company,  and  were  bound  to  disclose  facts  relating 
to  the  property  likely  to  influence  the  company  in  considering  the 
desirability  of  the  purchase. — Erlanger  v.  New  Sombrero  Phosphate  Co., 
L.B.  3  App.  1218;  39  L.T.  269;  27  W.B.  65. 

(zzW.)  Ch.  Div.  M.  B. — Voluntary  Society — Sale  of  Property. — On  the  sale  of 
land  belonging  to  a  voluntary  society  with  no  rules  as  to  the  disposition 
of  its  property  :  Held  that  the  members  of  the  society  at  the  time  were 
entitled  to  the  proceeds  in  equal  sharee. — Brown  y.  Dale,  L.B.  9  Ch.  D. 
78;  27  W.B.  149. 

(xxvii.)  Ch.  Div,  M.  B. —  Winding-up — Contributory  —  Directors — Ultra 
vires. — Held  that  the  directors  of  a  company  in  liquidation  were  liable  to 
pay  to  the  official  liquidator  sums  paid  by  them  out  of  capital  as 
dividends  on  the  shares,  though  such  payment  had  been  sanctioned  at  a 
general  meeting. — Re  National  Fu/nds  Assurance  Society,  39  L.T.  420. 

(xxviii.)  Ch.  Div.  V.  C,  H. — Winding-up — Contributory — PtUd-up  Shares.— 
A  company  agreed  with  W.  for  the  issue  of  advertisements  in  his  paper 
to  be  paid  for  in  fully  paid-up  shares,  and  advertisements  were  accord- 
ingly inserted  by  W.,  and  shares  issued  to  him  purporting  to  be  paid.np : 
Held  on  the  winding-up  that  W.  was  not  liable  to  contribute  in  respect 
of  such  shares,  and  that  he  was  entitled  to  prove  for  advertisements  in- 
serted subsequently,  for  whioh  he  had  received  no  shares. — White's  Case, 
Re  Oovemmant  Fire  Insurance  Co.,  89  L.T.  533. 

(zxiz.)  Ch.  Div.  V.  C.  M. — Winding-up — Official  Liquidator — Discharge. — 
On  the  winding-up  of  an  insolvent  company,  an  accountant  having  been 
appointed  official  liqaidator,  he  was  discharged  on  the  application  of  the 
unsecured  creditors  and  two  of  the  latter  appointed  to  act  as  official 
liquidators,  without  remuneration. — Re  Association  of  Land  Financiers, 
27  W.B.  224. 

(xxx.)  Ch.  Div.  V.  C.  M.—  Winding.up-- Petition  — Life  InsuroMS— 
Security  for  Costs— SS  ^  84  Vict.,  c.  61,  s.  21. — When  a  life  insurance 
company  has  passed  a  resolution  for  voluntary  winding-up,  a  polioy- 
holder  may  petition  for  a  compulsory  winding-up  without  a  reference  to 
Chambers,  and  without  giving  security  for  costs. — R/s  British  AUianee 
Assurance  Corporation,  L.B.  9  Ch.  D.  685. 

(zxzi.)  Ch.  Div.  V.  C.  "NL.— Winding-up—  Petition  of  Debentwre-holdert— 
Incorporation  by  Statute. — A  company  incorporated  by  Act  of  Parliament 
for  public  purposes  cannot  be  wound-up  on  the  petition  of  debentnre- 
holders.— 12s  Heme  Bay  Waterworks  Co.,  L.B.  10  Ch.  D.  42;  48  L.J. 
Ch.  69 ;  32  L.T.  324 ;  27  W.B.  36. 

(zxxii.)  Ch.'  Div.  M.  B,.— Winding-up  Voluntarily— Contributory— Set-off.— 
Where  a  limited  company  is  in  voluntary  liquidation,  a  oontributory 
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oaanot  let-oS  a  debfc  doe  from  the  oompony  against  oalls  made  either 
before  or  after  the  resolation  to  wind.ap.— fie  WhiteJumse  8f  Co.,  L.B.  9 
Oh.  D.  596 ;  47  L.J.  Ch.  801 ;  39  L.T.  416 ;  27  W.R.  181. 

(zxxiii.)  C.  A. — Winding-up  Voluntarily — Fraud — RepiuUation  of  Shares, — ^The 
principle  that  a  Bhareholder  induced  by  fraad  to  take  shares  in  a  com- 
pany, cannot  repudiate  them  after  the  company  has  been  ordered  to  be 
wound-up,  if  any  debts  of  the  company  remain  nnpaid,  extends  to  a 
Tolnntary  windinf^-up  without  snpermion. — Stone  v.  City  if  County 
Bank;  Collins  v.  Ditto,  47  L.J.  C.P.  681. 

Copyright:— 

(ii.)  Q.  B.  Div. —Muaie--Right  to  perform— Entry  at  Stationers*  fldU— 
5^6  Vict.,  e.  45,  ss.  14, 20,— Held  that  section  20  of  5  &  6  Yict.,  c.  45,  is 
not  retrospective,  bat  that  assignees  of  the  copyright  of  music  published 
before  the  Act,  had  a  right  to  move  under  section  14  to  expuuge  an 
entry  in  the  Stationers'  Hall  Registry  of  an  invalid  assignment  by  the 
composer  of  the  right  of  public  performance. — Ex  parte  Hutchings,  48 
L.J.  Q.B.  29;  89  L.T.  396;  27  W.R.  261. 

(iii.)  Ch.  Div.  V.  C.  yL.—TitU  of  Booh-Registrationr-6  ^  6  Vitt.,  c.  46.— 
The  title  of  a  book  may  be  the  subject  of  copyright,  and  such  copyright 
will  not  be  lost  merely  by  the  book  being  out  of  print  for  some  time :  the 
names  of  the  first  publisher  and  of  the  proprietor  at  the  time  of  registra. 
tion  only  need  be  registered. — Tfielclon  v.  Diclcs,  39  L.T.  467. 

Crimes  and  Offenoes:— 

(v.)  Ex.  DiY.— Adulteration— Written  Waaromiy—3S  ^  89  Vict,  c.  63,  s.  26. 
— In  order  that  a  defendant  in  a  prosecution  under  the  Sale  of  Food  and 
Drugs  Act,  1875,  may  be  entitled  to  be  discharged  under  section  25, 
he  must  be  provided  with  a  written  ^mrranty  in  express  terms,  and  not 
merely  a  document  containing  a  description  of  the  article  purchased. — 
Rook  V.  Uopley,  47  L.J.  M.O.  118. 

(vi.)  C.  C.  R. — Converting  to  ovm  use — Agent  receiving  Money — Direction  in 
Writing — 24  ^  25  Vict.,  c.  96,  s.  75. — Prisoner  was  employed  to  sell 
goods  for  prosecutor  and  to  remit  moneys  received  on  sales  to  him,  and 
the  prosecutor  writing  to  him  in  regard  to  certain  sums  due  directed  him 
to  remit  money  received  from  customers  to  him  on  the  same  day  that 
prisoner  received  it :  subsequently  prisoner  received  other  sums  of  money 
and  converted  them  to  his  own  use :  Held  that  he  could  not  be  convicted 
under  sec.  75  of  the  Larceny  Act. — Regina  v.  Brovmlow,  39  L.T.  479. 

(vii.)  C.  C.  B. — Embezzlement — Venue. — A  commercial  traveller,  who  lived  at 
6.,  collected  at  N.  money  for  his  employers,  which  he  did  not  remit  nor 
account  for,  and  a  month  afterwards  one  of  the  employers  saw  him  at  G. 
and  taxed  him  with  having  done  so,  which  he  admitted  :  he  was  convicted 
at  G.  borough  quarter  sessions  for  embezzlement .  Held  that  there  was 
no  evidence  of  embezzlement  within  the  borough. — Regina  v.  Treadgold, 
39  L.T.  291. 

(viii.)  Q.  B.  "Div,— Extradition— Exemption— 3S  ^  34  Vict,,  c,  52.— By  an 
arrangement,  subsequent  in  date  to  the  Extradition  Act,  with  the  Swiss 
Government,  it  was  agreed  that  the  respective  subjects  should  not  be 
mutually  delivered,  an  order  in  council  referring  to  this  arrangement 
directed  that  the  act  should  apply  to  Switzerland :  Held  that  an  English- 
man accused  of  larceny  in  Switzerland  could  not  be  delivered  up. — 
Regina  v.  Wilson,  48  L.J.  M.C.  37. 

(ix.)  Ex.  Div. — Extradition — Warromt — Description  of  Offence. — A  native  of 
Switzerland  was  apprehended  under  the  Extradition  Act  on  a  warrant 
charging  him  with  crimes  against  the  bankruptcy  laws :  Held  a  sufficient 
description  of  the  offence  to  justify  his  apprehension  and  detention. — 
Re  Terraz,  39  L.T.  502 ;  27  W.R.  170. 
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(x.)  C.  C.  B> — Larceny — Beeont  Possession — Evidence  for  Jury. — ^The  owner 
of  a  bag  left  it  near  a  place  where  the  priBoner  and  two  other  persoiu 
were  at  the  time  :  prisoner  passed  the  plaoe,  and  shortly  afterwszds  the 
bag  was  missed  :  it  was  f onnd  afterwards  in  a  hay4oft  near  a  highway, 
to  which  any  person  oonld  obtain  access :  Held  that  there  was  no  eridenoe 
of  recent  possession  to  go  to  jnry. — Rsgina  v.  Hughes,  39  L.T.  292. 

(ri.)  C.  O.  R. — Prize-Fight — Sparring  wUh  Oloves, — On  the  trial  of  an 
indictment  for  assembling  to  witness  a  prize-fight,  the  ohurnuui 
directed  the  jnry  that  if  the  parties  met  intending  to  fight  till  one  gare 
in  from  exhanstion  or  injury  received,  it  was  a  breach  of  law,  and  a 
prize-fight,  whether  they  used  glores  or  not :  Held  a  proper  direction.— 
Reginay.  Orton,  39  L.T.  293. 

(xii.)  C.  P.  Div . — Reward  for  InfomuUion  Leading  to  Apprehension — Voluntary 
Sv/rrender  to  Constable, — When  a  reward  is  offered  for  information 
leading  to  the  apprehension  of  a  felon,  a  police-oonstable,  to  whom  the 
felon  has  offered  to  sorrender  himself,  is  not  entitled  to  the  reward.— 
Bent  V.  Wakefield  ^  Bwmsley  Union  Bank,  L.a.  4  O.P.D.  1 ;  27  W.B.  168. 

(ziii.)  Q.  B.  Div. — Trespass  on  Land — Fox.Hwiting.—A  person  is  not  justi- 
fied in  entering  the  land  of  another  against  his  will  for  purpose  of 
fox-hunting. — Paul  v.  Summerhayes,  L.R.  4  Q.B.D.  9 ;  48  L.J.  M.G.  83 ; 
27  W.R.  216. 

Debtor  and  Creditor  :— 

(viii.)  C.  A. — Acknowledgment  of  Debt — Statute  of  Limitations — 9  Qeo.  IV,, 
c.  14,  *.  1. — Decision  of  O.P.D.  (see  Debtor  and  Creditor!,  p.  12) 
affirmed.--afeyer;io/v.  Froelich,  48  L.J.  C.P.  43  ;  27  W.B.  268. 

(ix.)  Q.  B.  Div. — Attachment  of  Debt — Foreign  Attachment — Lord  Mayor's 
Court, — The  existence  of  an  attachment  in  the  Lord  Mayor's  Court 
does  not  prevent  the  operation  of  a  garnishee  order  under  the  G.  L.  P. 
Act,  1854,  ss.  60-64.— Uic/itw  v.  Lasiit(m,  39  L.T.  499 ;  27  W.B.  214. 

(x.)  C.  P.  "Disf ,— Attachment  of  Debt— Partial  Interest  in  Trust  Fund.— 
When  plaintiff  had  recovered  judgment  against  defendant,  who  was 
entitled  to  an  annuity  for  the  maintenance  of  herself  and  her  infant 
son  :  Held  that  the  annuity  was  attachable,  subject  to  an  inquiry  as  to 
proportion  to  be  allowed  for  son's  maintenance. — Na^h  v.  Pea^e,  4/1  LJ. 
C.P.  766. 

(xi.)  Q.  B.  Div. — Execution — Fraudulent  Conveyance — 13  EUm,,  c.  6. — A 
trader,  in  insolvent  circumstances,  executed  a  deed  conveying  all  his 
property  to  trustees  on  trust  to  pay  dividends  to  assenting  creditors, 
with  the  object  of  defeating  executions  which  might  prevent  the  equal 
distribution  of  his  property :  Held  that  the  deed  was  fraudulent  under 
13  Eliz.,  c.  6,  and  void  as  against  non-assenting  judgment  oreditors.— 
Spencer  v.  Slater,  L.R.  4  Q.B.D.  13 ;  39  L.T.  424;  27  W.E.  184. 

Defamation :~ 

(iii.)  C.  A.— Libel— Felon— 9  Qeo,  IV.,  c,  32, «.  3.--It  is  libellous  to  apply  the 
word  felon  to  a  man  who  has  been  convicted  of  felony  and  has  undergone 
his  sentence. — Leyman  v.  Latimer,  L.K.  3  Ex.  D.  362. 

(iv.)  Q.  B.  Div,— Libel— Newspaper— Liability  of  Proprietor—^  ^  7  Vict., 
c.  96,  s.  7. — When  on  a  prosecution  for  libel  against  the  proprietor  of 
a  newspaper,  he  sets  up  a  defence  under  sec.  7  of  Lord  Campbell's  Act, 
it  is  the  duty  of  the  judge  to  direct  the  jury  that  a  general  authority, 
given  by  the  proprietor  to  the  editor  to  conduct  the  newspaper,  must  be 
taken  to  mean,  in  the  absence  of  special  circumstances,  an  authority  to 
conduct  it  according  to  law. — Regina  v.  Holbrook,  39  L.T.  636. 
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Easement  :— 

(▼.)  Ch.  DiT.  V.  C.  B. — Light  and  Air — Continuous  and  Apparent  Ease- 
ment, — A  yendor  having  conveyed  part  of  his  property  to  A.,  without 
any  reservation,  sabseqaently  conveyed  another  part  to  B.,  on  which 
was  situated  a  building  having  three  windows  in  a  wall  abutting  upon 
A/s  part,  which  had  been  there  before  the  conveyance  to  A.,  but  were 
not  ancient  lights,  nor  was  the  right  to  light  and  air  to  them  a  necessity : 
Held  that  there  was  no  implied  reservation  of  such  right  out  of  the 
conveyance  to  A. — Wheeldon  v.  BurrowSt  27  W.B.  166. 

Eccleaiastioal  Law:— 

(ii.)  Q.  B.  DiV. — Monition — Suspension — Prohibition — 53  Oeo.  Ill.y  c.  127» 
s.  1. — A  clerk  in  orders  who  has,  in  a  criminal  suit,  been  admonished  by 
the  Court  of  Arches  to  abstain  from  illegal  practices  in  the  services  of 
the  Church  cannot  for  subsequent  disobedience  be  summarily  suspended, 
and  a  prohibition  will  be  gp:itnted  to  restrain  execution  of  any  such 
sentence.  —Martin  v.  Mackondchie,  L.B.  3  Q.B.D.  730. 

(iii.)  Ct.  of  Arohes. — Monition — Suspension, — On  on  application  to  enforce 
a  monition  in  a  case  similar  to  the  preceding  one  :  Held  that  the  judgment 
of  the  Q.  B.  IHv.  in  that  case  must  be  followed. —  Combe  y.  Edwards, 
L.E.  8  P.D.  103  ;  39  L.T.  295. 

Election  :~ 

(i.)  C.  P.  Div. — Parliament — Borough  Vote — Notice  of  Objection — Service — 
6  Vict.,  c.  18,  s.  101. — All  parish  business  was  transacted  at  the  office  of 
the  collector  of  rates  for  the  borough  of  B.,  who  discharged  all  the 
ordinary  duties  of  the  overseers:  Held  that  a  notice  of  objection  to 
appellant's  name  was  properly  served  on  the  overseers  by  being  left  at 
the  office. — Green  v.  Mepham,  89  L.T.  4p50. 

(ii.)  C.  P.  Div. — Parliament — Borough  Vote — Rating  of  Owner  by  Agree, 
ment — 32  8^  33  Vict.,  c.  41,  s.  19. — Section  19  of  the  Poor  Law  Assess, 
ment  Act,  1869,  applies  to  the  cases  where  the  owner  is  by  agreement 
with  the  occupier  liable  for  the  rates,  and  the  name  of  the  occupier  has 
been  omitted  from  the  rate-book. — Barton  v.  Birmingham  Town  Cleric, 
89  L.T.  852. 

(iii.)  C.  p.  DiV' — Parliament — Borough  Vote — Ratir^g  of  Ovmer — Reduction 
of  Rate — 32  ^  38  Viet.,  c.  41,  s.  4. — Where  an  owner  paid  rates,  and 
such  rates  had  been  reduced  under  sec.  4,  sub. sec.  2,  of  32  ^  33  Yict., 
o.  41 ;  but  the  owner  had  never  given  notice  in  writing  of  his  willingness 
to  be  rated  whether  the  tenements  should  be  occupied  or  not :  Held  that 
such  reduction  was  improper,  and  that  the  occupier  was  disqualified 
from  being  placed  on  the  list  of  voters. — Bennett  v.  Atkins,  27  W.R.  231. 

(iv.)  Q.  B.  Div,— School  BooAd— Disqualification— S3  ^  34  Vict,  c,  76, 
Sch.  2,  Pt.  1,  Ss.  12, 14. — A  member  of  a  school  board  absented  himself 
from  the  meetings  during  six  months,  and  in  consequence  ceased  to  be  a 
member :  Held  that  he  was  not  disqualified  from  being  elected  at  the 
next  general  election. — Regina  v.  Twrmine,  48  L.J.  Q.B.  5 ;  27  W.E.  160. 

Evidence  :— 

(iv.)  Q.  B.  Div.— Highway  Rate— Publication— 6  ^  6  Will.  IV.,  c.  50,  s.  34. 
— The  production  of  the  rate-book  is  not  sufficient  evidence  of  the  due 
publication  of  a  highway  rate. — Bird  v.  Adcock,  47  L.J.  Q.B.  123. 

(v.)  C.  A. — Information  and  Relief-  -  Interlocutory  Application. — On  a  proceed, 
ing  which,  though  interlocutory  in  form,  finally  decides  the  rights  of  the 
parties,  evidence  on  information  and  belief  is  not  admissible,  but  when 
not  objected  to  in  the  court'  below,  cannot  be  objected  to  on  appeal. — 
Gilbert  v.  Endean,  L.B.  9  Ch.'  D.  269 ;  39  L.T.  404 ;  27  W.B.  252. 
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Fishery  :— 

(iii.)  Q.  B.  DiV.— Obs£n«c«on  to  Fish^aahnon  Fishing—U  ^  25  YicU, 
e.  109. — A  mill.dam  had  been  used  for  fishing  before  1859|  and  there 
were  still  broken  remains  of  a  box  without  internal  appliances :  The  dam 
was  referred  to  in  a  certificate  of  the  Fishery  Commissioners  as  a  fishing 
mill-dam,  but  it  was  not  shown  that  any  increased  obstrootion  to  fish 
had  been  created  since  the  Salmon  Fishery  Act,  1861 :  fl«2d  that  the 
dam  had  ceased  to  be  a  fishing  mill-dam,  and  that  the  provisions  of  the 
Salmon  Fishery  Act,  1861,  did  not  apply.— PtilM  v.  itoxstesr,  39  L.T.  496. 

Highway  :— 

(iii.)  Q.  B.  DiV.— B«pa»r— Ltc«n««  to  get  Ifotmal*— -5  ^  6  Will,  TV,,  e.  60, 
8,  64. — ^The  license  granted  by  justices  to  a  sarveyor  to  get  materiali  for 
repair  of  a  highway  from  enclosed  lands  under  sec.  6i  of  5  &  6  Will  IV., 
c.  60,  extends  only  to  the  particular  occasion  for  which  it  is  given. — 
Earl  Manvers  v.  Bartholomew,  L.B.  4  Q.B.D.  6 ;  48  L.  J.M.G.  3  ;  89  L.T. 
827  J  27  W.B.  167. 

Husband  and  Wife  :— 

(xv.)  C.  A,— Divor<»— Foreign  Subject— 20  ^  21  7»ct.,  c.  86,  «.  27.— Beoisioa 
of  P.D.A.  Div.  (see  Husband  wnd  Wife  iv.,  p.  15)  reversed. — Ifihoyei  r. 
Nihoyet,  89  L.T.  486 ;  27  W.B.  208. 

(xvi.)  C.  A,— Divorce — Settlement — Variation, — Decision  of  P.D.A.  Div.  (see 
Husband  and  Wife  v.,  p.  16)  affirmed. — Marth  v.  Marsh,  47  L.J.  P.D.A.  78 ; 
39  L.T.  646 

(xvii.)  C.  A. — Infa/nta — Custody  of — Religious  Instruction. — The  ri^t  of  a 
father  to  control  the  religious  education  of  his  children  will  not  be 
interfered  with  in  the  absence  of  any  conduct  on  his  part  showing  him 
to  bo  unfit  to  exercise  such  right,  and  the  fact  that  children  have  been 
without  his  knowledge  brought  up  in  a  faith  of  which  he  disapproves  will 
be  no  ground  for  interference  by  the  Court,  nor  will  the  father  be  held 
to  have  abandoned  his  legal  right  by  making  the  children  wards  of 
Court.— Agar.ElUs  v.  LascelleSy  48  L.J.  Ch.  1;  39  L.T.  380;  27  W.B.  117. 

(xviii.)  P.  D.  A.  Div. — Infants — Custody  o/— 41  Vict.,  e.  19,  s,  4. — An  order 
by  magistrates  under  sec.  4  of  the  3iatrimonal  Causes  Act,  1878,  giving 
the  wife  the  legal  custody  of  a  child,  will  extend  only  till  the  child  is  ten 
years  old. — Qrove  v.  Qrove,  39  L.T.  546. 

(xix.)  Ch.  Div.  V.  C.  M. — Marriage  by  tiepute — Fresunvption — Evidence. — 
Where  A.  and  B.  cohabited  as  man  and  wife  for  thirty  years  until  B.'s 
death,  but  there  was  no  evidence  of  the  marriage,  nor  any  affidavit  in 
support  of  it  by  any  of  the  family,  but  the  children  had  always  been 
treated  as  legitimate :  Ueld  that  the  children  of  A.  and  B.  were  entitled 
as  legitimate  children  to  share  as  next-of-kin  in  property  devolving  on 
the  intestacy  of  B.'s  brother. — Collins  v.  Bishop,  48  L.J.  Ch.  31. 

(xx.)  C.  P.  Div,— Separate  Estate— Earnings  of  Wife-SS  8f  84  Vict.,  c.  98, 
s.  1. — A  husband  being  incapacitated  from  carrying  on  his  business  was 
removed  to  a  work-house  infirmary,  and  the  wife  carried  on  the  business 
in  his  absence,  borrowing  money  for  that  purpose,  and  on  his  return 
continued  to  cany  it  on,  he  not  interfering :  Held  that  goods  purchased 
by  the  wife  for  the  purpose  of  trading  were  her  separate  property. — 
Lwisll  V.  NewUm,  L.B.  4  C.P.D.  7. 

Injunction  :— 

(i.)  C.  A. — Name  of  House — Right  to  Restrain  use  of. — Held  (reversing  the 
decision  of  V.CM.  89,  L.T.  226)  that  the  owner  of  a  house  which  has 
been  known  for  upwards  of  sixty  years  by  a  particular  name  has  no 
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sach  property  in  the  name  as  to  entitle  him  to  restrain  the  owner  of 
another  house  from  applying  the  same  name  to  that  house. — Day  y. 
Brovm/rigg,  27  W.R.  217. 

Landlord  and  Tenant  :~ 

(x.)  Ch.  Div.  V.  C.  B. — Agreement  for  Lease — Uncertain  Term — Specific 
Ferformance. — Defendant,  lessee  of  a  honse  for  80  years,  agreed  to  let  it 
to  plaintifE  for  a  certain  rent,  and  to  let  him  have  a  lease  of  it  at  that 
rent  at  any  period  he  might  feel  disposed,  and  not  to  disturb  plaintiff  or 
raise  his  rent  after  he  had  laid  out  money  on  the  premises :  plaintiff  laid 
oat  £150 :  Held  that  he  was  entitled  to  call  for  a  lease  for  the  residue  of 
the  80  years  less  one  day. — Kusel  v.  Watson,  47  L.J.  Ch.  826. 

(xi.)  C.  P.  Div. — Lease — Agreement  for  New  Lease — Tender  of  Rent — 
Defendant,  having  let  five  rooms  to  plaintiff  for  a  term,  entered  into 
negooiations  to  let  only  three  of  the  rooms  at  a  less  rent,  and  on  next 
quarter-day  received  the  lesser  rent.  The  agreement  was  intended  to 
be  reduced  into  writing,  but  ultimately  the  parties  disagreed.  There 
was  evidence  that  plaintiff  had  given  up  possession  of  two  of  the 
rooms :  Held  that  the  jury  were  justified  in  finding  that  there  was  a 
new  tenancy.  Plaintiff  tendered  rent  to  defendant  with  the  words: 
'*  Here  is  your  rent : "  Held,  a  good  tender. — Jones  v.  Bridgeman,  89 
L.T.  500. 

(xii.)  Ch.  Div.  F.  J. — Underlease — Executory  Agreement — Pleading  Incon 
sistmit  Beliif, — Plaintiff,  who  was  about  to  take  a  renewed  lease  of- 
premises,  agreed  to  gprant  defendant  a  lease  of  them,  such  underlease  to 
contain  all  such  covenants  and  conditions  as  should  be  contained  in  the 
lease  to  plaintiff  with  such  additions  as  might  be  necessary  and  proper, 
and  also  a  provision  that  on  non.performance  of  any  of  the  agreements 
by  tenant  it  should  be  lawful  for  plaintiff  to  re-enter  and  eject.  The 
renewed  lease  contained  a  covenant  by  lessee  not  to  convert  premises 
into  a  shop  or  a£Gbc  any  outward  mark  of  business  thereon,  and  a  proviso 
for  re-entry  if  lessee  should  not  observe,  perform,  and  keep  all  covenants : 
defendant  put  in  the  window  a  wire  blind  with  **  H.  B.  &  Co."  on  it,  and 
also  outside  the  entrance  a  brass  plate  with  "  H.  B.  &  Co.,  Tailors,"  on  it : 
Held  that  this  was  a  breach  of  the  covenant  in  the  lease  which  must  be 
taken  as  contained  in  the  underlease,  and  that  plaintifb  had  a  right  of 
re-entry :  but  that  as  by  his  claim  he  asked  for  an  injunction  and 
damages,  and  alleged  that  he  was  ready  and  willing  to  execute  the 
underlease,  the  prayer  to  recover  possession  was  inconsistent,  and  there- 
fore he  was  only  entitled  to  the  injunction  and  damages  without  costs. — 
Evans  v.  Davis,  59,  L.T.  391. 

(xiii.)  Ch.  Div.  F.  J. — Underlease  by  Administrator — Assignment — Merger. — 
C,  as  administrator,  held  land  for  a  term  of  years,  which  he  demised  to 
P.  for  a  shorter  term,  and  P.  afterwards  assigned  this  term  to  C. :  in  the 
first  deed  C.  was  described  as  administrator,  but  not  in  the  second :  Held 
that  there  was  no  merger  in  equity. — Chamhers  ▼.  Kingham,  89  L.T.  472. 

Lands'  Clauses  Act  :— 

(iv.)  Ch.  Div.  M.  B. — Pa/ym^nt  out  of  Deposit — Petition  by  Vendor — Delay 
in  Completing. — When  a  railway  company  has  entered  into  possession  of 
land  and  paid  money  into  Court  under  sec.  85  of  the  Lands'  Clauses  Act, 
1845,  the  vendor  is  entitled  to  petition  for  payment  out  of  the  money  to 
him  on  the  company  failing  to  complete :  bnt  the  acceptance  of  the 
title  by  the  company  will  not  be  presumed  from  mere  delay  in  com- 
pleting.—126  Mutl(yw*s  Trusts,  27  W.B.  246. 

Licensed  House  :— 

(iii.)  Q.  B.  Div.— Certificate  for  Ltcsjwe— JToWc*— InM#«i«icy— 82  ^  88 
Vict,  c,  27»  <.  8. — ^An  applicant  for  a  justice's  certificate  under  82  db  83 
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Yic,  o.  27,  aathorizing  the  granting  to  him  a  Hoense  to  sell  beer  by 
retail  to  be  oonsumed  off  the  premises  nnder  3  &  4  Viot.,  c.  61|  omitted 
to  state  in  the  notice  that  he  already  hold  a  license  for  the  same  pnrpose 
nnder  26  &  27  Yict.,  c.  63 :  Seld  that  he  was  entitled  to  the  certificate.— 
Regina  v.  Justices  of  Over  Darwen,  39  L.T.  444. 

(iv.)  Q.B.DiV. — General  lAcense — Renewal — Discretion  of  Justices — 9  Geo.  IV. i 
c,  61,  8,1;  32  ^  33  Vict.f  c.  27,  ss,  8, 19. — Jostioes  have  a  general  dig. 
cretion  as  to  granting  or  refusing  a  renewal  of  a  pnblichoose  license  ; 
sees.  8,  19  of  the  Wine  and  Beerhouse  Act,  1869,  being  confined  to 
applications  for  licenses  for  sale  of  beer,  cider,  and  wine. — Begina  y. 
Smithf  48  L.J.  M.C.  38. 

Master  and  Servant  :— 

(ii.)  C.  A. — Negligence — Common  Emiployment, — Plaintiff  was  hired  by  a  man 
who  contracted  to  unload  a  barge  at  defendants'  brewery :  he  was  paid 
by  defendants,  who  alone  could  discharge  him,  and  while  working  at  the 
unloading  was  injured  through  the  neglig^ence  of  defendants'  servants 
in  moving  barrels :  Held  that  there  was  evidence  to  justify  a  finding  that 
plaintiff  was  defendants'  servant,  and  injured  by  a  person  engaged  in  a 
common  employment. — Charles  v.  Twylor,  Walker,  jf  Co,,  L.R.  8  C.P.D. 
492 ;  27  W.B.  32. 

(iii.)  C.  A. — Negligence — Common  Em/ployment. — The  signal  service  at  a  joint 
siding  was  managed  at  the  joint  expense  of  the  North-Eastem  4  Qreat 
Northern  Railway  Cos.',  bat  the  servants  there  were  engaged  and  paid  by 
the  G.  N.  R.  Co.  alone :  one  of  these  servants  was  killed  by  the  negligence 
of  a  North-Eastem  Railway  engine-driver :  Held  that  deceased  and  the 
engine-driver  were  not  engaged  in  a  common  employment. — SwUnson  v. 
North^Eastem  RaM,  Co,,  L.R.  3  Ex.  D.  841. 

Metropolitan  Management:— 

(iv.)  Q.  B.  Div. — Dangerous  Structure  ^Ovtmer  or  Occupier — IneumherU  of 
Churchr-lS  8f  19  Yict,,  c,  122,  es,  69.81.— The  incumbent  of  a  district 
church  is  not  the  owner  or  occupier  of  the  church  within  the  meaning  of 
the  Metropolitan  Building  Act,  1865. — Regina  ▼.  Lee,  '18  L.J.  M.C.  82; 
27  W.R.  161. 

Mines  :— 

(v.)  Ex.  Div.— Coal  Uine^Checkweigyiet^DivmissaX  of  Uiners—Zh  Sf^  86 
Vict.,  c,  76,  s.  18. — Where  owners  of  a  coal  mine  dismiss  all  the  miners, 
the  ofiloe  of  a  cheokweigher  appointed  under  Section  18  of  the  Coal 
Mines  Regulation  Act,  1872,  is  thereby  determined. — WhiUihead  ▼. 
UoUswwth,  L.R.  4  Ex.  D.  18;  27  W.R.  94. 

Mortgage  :— 

(xii.)  C.  A.^'-^Ejectment  by  Mortgagee — Pending  Administration. — The  Court 
will  not  stay  an  action  of  ejectment  by  a  mortgagee  against  Yob  tenants, 
on  the  application  of  an  executor  to  a  testator  of  whose  estate  the  mort- 
gaged property  formed  part  on  the  ground  of  a  pending  administratioD 
action.— Crotoltf  v.  RasseLl,  39  L.T.  320 ;  27  W.R.  84. 

(xiii.)  Ch.  Div.  M.  'R.—Estoppel— Grant  ^Covenant  fvr  Title.— Bj  a  deed 
containing  no  recitals  but  with  usual  covenants  for  title,  A.  purported  to 
grant  B.  a  freehold  estate  by  way  of  mortgage  :  at  the  date  of  the  deed 
A.  had  no  interest  in  the  property,  but  subsequently  he  acquired  the 
legal  estate  which  he  mortgaged  to  C. :  Held  that  no  estoppel  bad  been 
created  in  favour  of  B.  as  against  C. — General  Finance  Go.  v.  Liberator 
Building  Society,  L.R.  10  Ch.  D.  15 ;  27  W.R.  210. 

(xiv.)  Ch.  Div.  M.  U.—Exeeutor^Retainer.-'A..  having  mortgaged  life 
policies  to  solicitors  died  insolvent.    The  solioitors  recei?ed  the  policy 
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monies,  and  A.'8  exeoatriz  filed  a  bill  against  them  for  accounts  and 
payment  over  of  the  sarplns,  and  after  obtaining  a  decree  for  the  asnal 
acconnts  died,  having  appointed  one  of  the  solicitors  her  exeoator: 
Held  that  the  solicitor  could  not  retain  the  balance  in  payment  of  a 
simple  contract  debt  due  to  them  from  A. — Talbot  ▼.  Frere,  L.B.  9  Ch. 
D.  568 ;  27  W.B.  148. 

(xv.)  Ch.  Div.  M.  R. — Forecloswre— Heirship  not  proved — Action  dismissed, 
— Judginent  having  been  obtained  in  a  foreclosure  action  against  an 
alleged  heir-at-law  of  mortgagor,  and  a  contract  for  sale  entered  into ; 
it  being  found  that  there  woa  no  evidence  of  the  alleged  heirship  of 
defendant,  judgment  was  set  aside,  and  action  dismissed  without  costs. 
— Lamcaster  Bcmking  Company  v.  Cooper,  L.B.  9  Ch.  D.  594 ;  27  W.B. 
164. 

(xvi.)  C.  A. — InQunetion — Partiss — Action  by  Mortgagor. — ^When  no  notice  of 
intention  to  take  possession  haa  been  given  by  mortgagee,  mortgagor 
can  maintain  an  action  for  injunction  against  a  breach  of  covenant 
affecting  mortgaged  premises,  without  joining  mortg^agee  as  a  party. — 
Fairclough  v.  Marshall,  89  L.T.  889 ;  27  W.B.  145. 

(xvii.)  Ch.  Div.  P.  J,— Prioril/y— Trustee— Solicitor,— TlBmtm  contributed 
£500  and  his  solicitor  £800  to  a  loan  on  deposit  of  deeds,  and  afterwards 
tiie  solicitor  took  a  mortgage  to  himself  for  the  £800,  and  deposited  the 
title  deeds  with  a  bank  as  security  for  a  loan  of  £400:  Held  that 
plaintiff  had  priority  over  the  bank  for  his  £500. — Bradley  v.  Riches, 
L.B.  9  Ch.  D.  189 ;  47  L.J.  Ch.  811 ;  26  W.B.  910. 

Monioipal  Law  :— 

(iii.)  C.  P.  Div. — Fees  to  Justices*  Cleric — Conviction  u/nder  Vagrant  Act, 
5  j^  6  Will,  IV.,  c,  76. — A  station-master  gave  a  person  into  custody  of  a 
constable  on  the  charge  of  picking  pockets  at  the  railway  station,  and 
afterwards  appeared  and  gave  evidence  before  the  borough  justices, 
when  the  prisoner  was  convicted  under  the  Vagrant  Act :  Held  that  the 
station-master  was  not  liable  for  the  justices*  clerk's  fees. — Reddish  v. 
Hitchinor,  48  L.J.  M.C.  81. 

(iv.)  C.  A.— Local  Board—Strut— VestingSS  ^  89  Vict,  c.  55,  «.  149.— 
The  vesting  of  a  street  by  sec.  149  of  Public  Health  Act,  1875,  in  an 
Urban  Authority  gives  them  a  right  to  let  the  pasturage  by  the  side  of 
such  street. — Coverdale  v.  Charlton,  27  W.B.  257. 

(v.)  Ch.  Div.  P.  J.—Rehuilding'-Depositvng  Plans— Approvdlr—SS  ^  89 
Vict,,  c,  55. — The  owner  of  a  house  had  left  with  a  loocJ  board  a  plan  of 
an  intended  new  building,  and  the  board  had  approved  of  it  and  offered 
him  £40  compensation  for  certain  land  to  be  throim  into 'the  street 
which  he  refused,  but  proceeded  to  puU  down  the  old  house ;  subse- 
quently the  board  passed  a  resolution  abandoning  the  terms  offered,  and 
requiring  the  owner  to  set  his  frontage  further  back :  Held  that  having 
approved  of  the  original  plan  the  board  could  not  compel  the  owner  to 
alter  it.— Masters  v.  Po^niypool  Local  Board,  L.B.  9  Ch.  D.  677 ;  47  L.J. 
Ch.  797. 

Negligence  :^ 

(ii.)  XiZ.  Div. — Eacavation  near  Highway — Fencing — 5  ^  6  Will.  IV,,  c.  50, 
s,  70. — A  contractor  made  an  excavation  within  5  yards  of  a  highway  and 
fenced  it  off  therefrom :  plaintiffs  horse  drawing  a  cart  loaded  with  a 
ton  weight  backed  the  cart  against  the  fence  which  gave  way,  and  in 
consequence  the  horse  was  dragged  down  the  excavation :  Held  that  the 
contractor  was  not  liable  to  the  owner  of  the  hone. — Blakeley  v.  ^oiiEsr, 
89  L.T.  859. 
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(iii.)  Ex.  Div. — Injury  to  CtUtU—Noinous  Tree — Adjoining  Occupier, — If  a 
man  knowingly  plant  on  hia  land  and  suffer  to  grow  over  the  land  of  hia 
neighbour  a  nozions  tree  whereby  hia  neighbonr's  cattle  are  injured,  an 
action  will  lie  against  him  at  the  suit  of  his  neighbour. — Crcwhvrst  t. 
Ameraham  Bwrial  Board,  L.B.  4  Bx.  D.  5;  89  L.T.  365;  27  W.B.  96. 

Falatiiie  Court  of  Lanoaster :— - 

(ii.)  Ch.  Div.  M.  B. — Stay  of  Proceedings — Foreclosure — Property  out  of 
Jurisdiction, — The  High  Court  will  not  stay  proceedings  in  an  action  of 
foreclosure  or  sale,  in  the  Palatine  Conrti  where  the  property  is  without 
the  jurisdiction  of  the  latter,  but  both  the  mortgagor  and  mortgagee  are 
within  the  jurisdiction. — Be  Longdendale  Cotton  SpiivMng  Co.,  48  L.J. 
Gh.  64. 

Partition  :— 

(ii.)  Ch.  Div.  V.  C.  B.—8(de^DisafnUty— 'Person  Authorised  to  Ash— 
39  <^  40  Viet.,  c,  17,  <.  6. — On  a  request  for  sale  under  the  Partition  Act, 
1876,  section  6,  counsel,  if  instructed,  is  a  person  authorised  to  act  on 
behalf  of  a  person  under  disability. — Crookes  v.  Whitworth,  89  L.T.  848; 
27  W  Jl.  149. 

Fartnership  :— 

(y.)  Ch.  Div.  V.  C,  M. — Articles — Accounts — Variation. — ^Partnership 
articles  provided  that  the  accounts  should  be  taken  half-yearly,  and  thait 
the  share  of  any  partner  who  died  should  be  taken  to  be  the  sum  due  up 
to  last  account,  and  an  additional  sum  in  lieu  of  subsequent  profits, 
calculated  at  a  fixed  rate:  in  practice  the  accounts  were  only  taken 
yearly,  and  one  of  the  partners  wrote  a  letter  to  the  others  approving  of 
this  plan  :  Held,  on  the  death  of  this  partner,  that  his  interest  under  the 
articles  was  not  affected  by  the  custom  of  taking  the  accounts  yearly,  or 
by  his  approval  of  it.^Lawes  v.  Lawes,  L.B.  9  Ch.  D.  98 ;  27  W  Jt.  186. 

(vi.)  C.  A. — Contract  by  PartTiers — Joint  and  Several  Liability.— When  a 
person  has  obtained  judgment  against  one  member  of  a  partnership  for 
breach  of  contract  entered  into  by  the  partnership,  he  cannot  maintain 
an  action  in  respect  of  the  same  breach  against  another  member. — 
Kendall  v.  Ha,m%lton,  L.B.  3  C.P.D.  403;  47  L.J.  C.P.  666;  39  L.T. 
260 ;  27  W.B.  121. 

(vii.)  C.  A.— Loan— 28  ^  29  Vict,,  c.  86,  «.  1.— The  question  whether  or  not 
an  advance  of  money  to  a  firm  constitutes  the  lender  a  partner  must  be 
decided  from  the  whole  circumstances  of  the  case,  and  not  merely  by  a 
proviso  in  the  articles  that  he  shall  not  be  a  partner. — E»  parte  JMJyaue, 
Re  Megevand,  47  L.J.  Boy.  66. 

(viii.)  Ch.'DiV.  V.  C.  "K.—Property  and  Effects— Goodwill.— Held  that 
**  goodwill "  must  be  taken  into  account  in  estimating  the  value  of  the 
property  and  effects  of  a  partnership  on  a  dissolution. — Reynolds  v. 
BuUock,  47  L.J.  Ch.  773  ;  39  L.T.  443. 

(ix.)  Ch.  Div.  M.  B. — Settled  Accounts—Error — Liberty  to  Surcharge  and 
Falsify. — In  a  partnership  action  seeking  to  open  settled  accounts,  one 
error  of  £960  being  established,  leave  to  surcharge  and  fiUsify  was 
given  to  plaintiff,  such  liberty  not  to  be  confined  to  errors  appearing 
from  the  books.— Gfet^m^  v.  Keighley,  L.B.  9  Ch.  D.  647;  46  L.J.  Ch.  46. 

Patent  :— 

(iii.)  C.  A. — Infringement — Property  of  Foreign  Sovereign — Injunction. — ^A 
foreign  sovereign  bought  in  Germany  shells  made  there,  and  which 
were  infringements  of  an  English  patent  :  they  were  brought  to 
England  in  order  to  put  them  on  board  a  man-of-war  of  the  foreign 
sovereign,  and  the  patentee  obtained  an  injonotion  against  the  agents 
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1 
of  the  sovereign  and  the  persons  who  had  charge  of  the  shells  restraining 
their  removal :  the  foreign  sovereign  applied  to  be  made  defendant,  and 
obtained  an  order  for  liberty  to  remove  the  shells. — Vtwckssewr  v.  Krupp, 
L.B.  9  Ch.  D.  351 ;  39  L.T.  437 ;  27  W.E.  176. 

(iv.)  Ch.  Div.  M.  R. — Threatened  Infringement — Iv^uneti/m. — A  patentee 
can  sustain  an  action  for  an  injunction  to  restrain  a  threatened  infringe, 
ment  of  his  patent,  though  no  infringement  has  tjbken  place. — Frearson 
V.  Loe,  L.B.  9  Ch.  D.  48;  27  W.E.  183. 

Poop  Law:— 

(ii.)  Q.  B.  Div.-i-SeUlement— Criminal  LunaHc—S  ^  4  Vict.,  c.  64,  «.  7.— 
An  order  by  justices  for  maintenance  of  a  female  criminal  lunatic, 
detained  in  an  asylum,  should  be  made  on  the  union  in  which  her 
husband's  last  legal  settlement  is  at  the  time  of  making  the  order. — 
Ba/rUm  Regie  Union  v.  Berkshire  Clerk  of  Peace,  39  L.T.  445. 

(iu.)  Q.  B.  DiY.— Settlement— Derivative  SeUlement  ofFather—Sd ^40Vict., 
c.  61,  8.  25. — Where  a  pauper  has  acquired  no  settlement  of  his  own, 
and  whose  father  has  only  a  derivative  settlement,  the  pauper  has  a 
settlement  at  his  own,  and  not  his  father^s,  birthplace. — Woodstock  Union 
V.  St.  Pcmerae  Ohwrchwardens,  L.E.4  Q.B.D.  1 ;  48  L.J.  M.C.  1;  89  L.T. 
256;  27W.E.  229. 

Power  of  Appointment  :— 

(ii.)  Ch.  DiV.  V.  C.  H. — Excessive  Appointment. — A  person  having  power 
to  appoint  ^o  such  of  her  issue  as  should  be  living  at  the  time  of  appoint, 
ment,  by  deed  appointed  to  the  children  of  her  daughter,  in  equal  shares, 
on  their  attaining  twenty  .one  :  the  daughter  had  three  children  at  the 
date  of  the  deed  and  three  bom  afterwivds  :  Held  that  each  of  the  first 
three,  on  attaining  twenty-one,  would  take  a  sixth  of  the  property,  together 
with  an  accruing  share  of  the  sixths  of  the  others  of  the  first  three  who 
might  die  under  twenty-one,  and  that  the  remaining  half  of  the 
property  would  go  as  in  default  of  appointment. — Be  Famcombe's 
Trusts,  L.E.  9  Oh.  D.  662. 

Praotioe  :— 

(Iziii.)  Ch.  Div.  V.  C.  H. — AdmifUstration  Decree  —  Sidfsequent  Action 
Against  Executor — Consol.  Ord.  31,  r.  11. — Where  plaintifE  has  obtained 
an  administration  decree  against  an  executor  and,  in  the  subsequent 
inquiries,  has  obtained  materials  for  a  case  of  wilful  default,  he  cannot 
bring  a  fresh  action  oharg^ing  wilful  default  without  leave  of  the  Court. 
—Laming  v.  Gee,  27  W.E.  227. 

(bdv.)  H.  L. — Appeal — Quarter  Sessions — Poor  Bate — Jud/icatu/re  Act,  1878, 
s.  19. — An  appeal  lies  from  the  Judgment  of  the  Q.B.  Div.  on  a  case 
stated  for  its  opinion  by  a  Court  of  Quarter  Sessions  :  decision  of  C.  A. 
(see  Practice  ix.,  p.  24)  reversed. — WodsaU  Overseers  v.  L.  ^N.  W.  Bail. 
Co.,  89  L.T.  463  s  27  W.E.  189. 

(Ixv.)  C.  A. — Appeal — Befusal  pf  Applicaiion — Ord.  68,  r.  16. — A  petitioner 
applied  for  payment  out  of  Court  of  the  whole  of  a  fund,  his  title  to  one. 
half  of  which  was  not  disputed,  and  the  Court  ordered  payment  to  him 
of  one.half  only  :  Held  that  an  appeal  from  this  order  was  not  from  the 
refusal  of  an  application.— As  MichelVs  Trusts,  L.E.  9  Ch.  D.  6;  48 
L.  J.  Ch.  60. 

(Ixvi.)  C.  A. — Appeal — Security  for  Costs — Ord,  68,  r.  16. — Where  plaintiff  was 
a  pauper,  and  brought  an  action  for  administration  of  an  estate  against 
a  person  who  had  obtained  letters  of  administration,  on  appeal  from  an 
onier  refusing  an  injunction  to  restrain  defendant  from  dealing  with  the 
estate,  and  for  a  receiver  t  Held  that  the  fact  of  the  plaintiff  not  having 
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first  taken  proceedings  to  have  the  letters  of  admimstration  revoked, 
justified  the  Court  in  requiring  security  for  costs. — Hankin  v.  Turner, 
39L.T.  285j  27  W.R.  20. 

(Ixvii.)  C.  A,— Appeal— Security  for  Costs— Ord.  40,  r.  10.— A  defendant  m 
insolvent  circumstances  gave  two  notices  of  appeal  in  an  action  tried 
before  a  judge  alone,  and  also  moved  for  a  rule  nisi  for  a  new  trial :  Held 
that  as  the  appeals  were  unnecessary  defendant  must  give  security  for 
coats.— Waddell  v.  Blockey,  27  W.R.  233. 

(Ixviii.)  C.  A. — Appeal — Setting  Dovm — Mistake — Ord.  58,  r.  8. — An  appeal 
must  be  entered  before  the  day  mentioned  in  the  notice  of  appeal,  or, 
if  the  day  named  is  in  vacation,  before  the  next  day  on  which  the  Court 
sits :  a  mistake  of  the  meaning  of  the  rules  of  Court  by  counsel  or 
solicitor  is  not  sufficient  reason  for  granting  an  extension  of  time. — 
Rhodes  v.  Jenkins,  In  re  Mansel,  47  L.J.  Ch.  870. 

(Ixix.)  C.  A. — Appeal  — Time  —  New  Trial. — A  rule  for  a  new  trial  having 
been  made  absolute,  held  that  an  appeal  from  the  order  could  not  be 
brought  after  twenty  .one  days;  leave  to  extend  time  for  appealing 
refused.— Hf^hton  v.  Treherne,  39,  L.T.  411 ;  27  W.R.  246. 

(Ixx.)  C.  A, — Appeal — Tiine — Verdict  of  Judge. — Where  a  judge  of  the  Ch. 
Div.  has  pronounced  a  verdict  on  a  question  of  fact  and  subsequently 
delivered  judgment,  the  verdict  is  an  interlocutory  order  and  must  be 
appealed  from  within  twenty-one  days,  such  appeal  being  in  the  form  of 
an  application  for  a  new  trial. — Krehl  v.  BurreU,  39  L.T.  461;  27 
W.R.  324. 

(Ixxi.)  C.  A. — Appeal — Verdict  Directed  by  Jvdge — New  Trial— Ord.  40,  r.  4  a. — 
When  a  jadge  directs  the  jury  to  find  a  verdict  for  one  of  the  parties 
and  gives  judgment,  the  other  party  cannot  appeal  to  the  Court  of 
Appeal,  but  must  apply  to  the  Divisicmal  Court  for  a  new  trial. — Yetts  v. 
Foster,  L.R.  3  C.P.D.  132. 

(Ixxii.)  C.  P.  Div, — Appeal  from  County  Court — Entering  Judgment^ 
38  ^  39  Vict.,  c.  50,  s.  6. — On  appeal  by  motion  under  the  County 
Courts  Act,  1875,  s.  6,  the  Court  has  power  to  order  judgment  to 
be  entered  as  provided  by  18  &  14  Vict.,  c.  61,  s.  14. — Whiteman  v. 
Hcmkins,  L.R.  4  C.P.D.  13. 

(Ixxiii.)  C.  P.  Div.-  'Appeal  from  Coimty  Court— Time— 3S  ^  39  VicL,  c.  50, 
s.  6. — Where  in  order  to  extend  the  time  for  appealing,  a  County  Court 
Judge  allowed  his  judgment  to  be  entered  as  delivered  a  fortnight 
after  the  day  on  which  it  was  delivered :  Held  that  the  time  within 
which  an  appeal  must  be  brought  was  eight  days  from  the  day  on 
which  the  judgment  was  actually  pronounced. — Wi'G>erfoTce  v.  Sowtijn, 
48  L.  J.,  C.P.  28 ;  39  L.T.  474. 

(Ixxiv.)  Ex.  Div. — Appeal  from  Master — Time — Ord.  54,  r.  4. — A  summons  on 
appeal  to  judg^  at  chambers  from  the  master  must  be  returnable  before 
the  judge  within  four  days  from  the  dedBion  of  the  master.— B0U  v. 
North  Staffordshire  Baihoay  Co.,  27  W.R.  263. 

(Ixxv.)  C.  A. — Appearance — Notice — Default, — A  writ  of  summons  was 
issued  in  a  district  registry  :  defendant  entered  appearance  in  London, 
but  gave  no  notice  to  plaintiffs  solicitor  in  the  district:  Held  that 
plain  tiff  was  entitled  to  sign  judgment  for  default  of  appearance. — 
Smith  V.  Dobbin,  L.R.  3  Ex.  D.  338. 

(Ixxvi.)  Ch.  Div.  P.  J, --Costs- Administration— PaHiaZ  DistribuUan,-^ 
Executors  and  trustees  distributed  three-fourths  of  testator's  residuary 
estate,  but  neglected  to  giveaccounta  of  or  pay  the  income  of  the  remaining 
fourth  to  the  person  entitled;  on  an  administration  action,  hdd  that 
the  trustees  were  personally  liable  for  the  costs  of  action,  except  those 
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of  the  aooounts  and  emqniries,  which  most  be  bom  by  the  whole  of  the 
reflidue,  and  that  the  troBtees  were  also  personally  Uable  for  the  share 
of  these  ooets  falling  on  the  residue  already  distribated. — Bath  y.  Bell, 
89  L.T.  422. 

(Izxvii.)  Ex.  Div.— Co««9— Clotm/or  £50  and  InterestrSO  ^  SI  Vict,  e.  142, 
8.  7. — A  daim  for  £50  and  interest  is  a  claim  exceeding  £50  within 
sec.  7  of  County  Courts  Act,  1867}  and  when  an  action  on  such  a  claim 
is  brought  in  the  High  Court,  it  is  not  competent  for  a  judge  to  order 
on  dismissing  an  application  by  defendant  to  have  the  action  tried  in  the 
County  Court,  that  if  £50  only  be  recovered,  plaintiff  shall  only  be 
entitled  to  County  Court  costs. — Jnsley  v.  Jones,  L.R.  4  Ex.  D.  16; 
27  W.R.  111. 

(Ixxyiii.)  C.  P.  Div. — Costs — Counter  Claim — Summons  to  Vary  Entry. — On  the 
findings  of  the  jury  in  an  action  the  judge  directed  a  verdict  to  be 
entered  for  plaintiif  for  the  balance  of  his  claim  over  the  counter  claim. 
On  summons  to  vary  entry  by  stating  that  plaintiff  and  defendant 
respectively  recovered,  so  as  to  give  defendant  costs  of  counter  claim, 
the  Court  refused  to  interfere. — Poffer  v.  Chambers,  89  L.T.  850. 

(Ixxix.)  Ch.  Div.  M.  "R.— Costs— Discretion  of  Cou/rt^Trade  Mark  Registra- 
tion.— The  costs  of  and  incident  to  all  proceedings  that  have  actually 
come  into  the  Court  only  are  within  the  discretion  of  the  Court  under 
Older  55 ;  and  a  case  under  the  Trade  BCarks  Regulation  Acts  does  not 
come  into  Court  until  the  parties  opposing  reg^tration  have  given 
security  for  costs  under  Rule  18  of  Trade  Marks  Rules,  1876. — ReBrandr- 
rettCs  Trade  Mark,  L.R.  9  Ch.  D.  618;  47  L.J.  Ch.  816. 

(Ixxx.)  Q.  B.  'Div, —Costs—No  Order  hy  Judge  at  Trial— Ord,  66.— When  in 
an  action  before  a  jury  no  application  aa  to  costs  is  made  at  the  trial,  a 
subsequent  application  may  be  made  to  the  Divisional  Court,  if  made 
within  a  reasonable  Ume. — Bowey  v.  Bell,  Brooks  v.  Israel,  27  W.R.  247. 

(Ixxxi.)  C.  A. — Costs — Revivor. — A  plaintiff  having  obtained  a  decree  with 
costs,  died,  and  subsequently  defendant  gave  notice  of  appeal:  the 
executor  of  plaintiff  then  obtained  the  common  order  to  revive,  and  the 
action  was  dismissed  with  costs  on  the  appeal :  Held  that  the  executor 
was  personally  liable  for  the  costs. — Boynton  v.  Boynton^  L.R.  9  Ch.  D. 
260;  27  W.R.  141. 

(Ixxxii.)  H.  Ij.— Costs^-Slander— 21  Jac.  1,  c.  16— Ord.  66.— Section  6  of 
21  Jac.  1,  chapter  16,  is  repealed  by  Ord.  65. — Qamett  v.  Bradley,  L.R. 
8App.  944;  89  L.T.  261. 

(Ixxxiii.)  C.  F.  Dir.—Costs—Tawation.— The  Court  will  not  interfere  with  the 
master's  discretion  as  to  the  amount  allowed  for  counsel's  fees  unless  it  is 
obvious  that  he  has  failed  to  exerdse  it  reasonably. — Hargreaves  v.  Bcott, 
L.R.  4  C.P.D.  21. 

O^naiv.)  P.  D. — Costs— Taxation — Negligence  of  Solicitor.— On  taxation  of 
costs  of  a  cause  between  solicitor  and  client,  the  registrar  cannot  consider 
objections  raised  by  the  client  to  some  of  the  items  on  the  ground  that 
they  were  incurred  in  consequence  of  the  solicitor's  negligence. — The 
Papa  de  Bossie,  L.R.  8  P.D.  160. 

(Ixxxv.)  C.  A. — Costs— Taxation— Ord.  8,  r.  7.— Where  a  writ  was  indorsed 
with  the  amount  of  a  debt  and  a  sum  claimed  for  costs,  and  defendant 
after  the  expiration  of  four  days  from  service  paid  to  plaintiff  the  whole 
amount  which  he  accepted :  Held  that  defendant  was  entitled  to  have 
the  costs  taxed. — Hoole  v.  Eamshaw,  89  L.T.  409. 

(Ixxxvi.)  C.  A.— Costs— Taxation— Short-ha/nd  Notes.— P\ainii&  and  defendant 
having  agreed  that  a  short-hand  writer  should  be  employed  at  the  hear- 
ing at  their  joint  expense,  an  order  was  made  in  favour  of  defendant 
frOTi  which  plaintiff  appealed,  and  the  appeal  was  dismissed  with  costs  t 
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Held  that  the  taxing  maBter  oonld  not,  in  the  absence  of  ■pecial  direo- 
tions  hy  the  Coart,  lUlow  the  costs  of  copies  of  the  notes  or  the  snm  paid 
by  defendant  to  short-hand  writer. — AMhtoortk  y.  ChUrami,  L.B.  9  Gh.  D. 
483 ;  39  L.T.  441 ;  27  W.B.  98. 

(Izzzvii.)  Ex.  'Div,—Co8ta--Tax(Uumr-8hort.hamd  jVbtes.— The  costs  of ; 
copies  of  the  transcript  of  short-hand  notes  will  not  be  allowed  on 
tion  in  the  absence  of  any  direction  by  jndge  at  triaL — WUls  ▼.  Miteham 
Qas  Co,,  L.B.  4  Ex.  D.  1;  27  W.B.  112. 

(btixviii.)  C.  A. — Default  of  Appearance — Married  Woman — Judgment  set  Aside. 
— A  married  woman  was  sued  on  a  cheqae  which  she  had  signed  at  her 
hnsband's  request,  and  handed  the  writ  to  him,  he  promising  to  attend 
to  it :  no  appearance  was  entered,  and  judgment  was  signed :  more  than 
a  year  afterwards,  a  summons  to  commit  her  having  been  taken  out,  the 
judgment  was  set  aside  on  her  application. — Attwood  t.  Chichetter,  L.B. 
8  Q.B.D.  722. 

(Izzziz.)  C.  F.  Div. — Dieeovery — Affidavit  of  Doewnents. — The  omission  of  the 
words,  "  and  never  have  had,*'  from  an  affidavit  of  documents  is  sufficient 
reason  for  ordering  a  further  affidavit. — Wagetaffe  v.  Anderson,  89  L.T. 
832. 

(so.)  C.  A. — Discovery  —  Interrogatories,  —  Where  plaintiff  sued  as  ad- 
ministrator  on  a  breach  of  covenant,  and  defendants  alleged  a  verbal 
consent  by  intestate  to  the  breach :  Held  that  plaintiff  could  interrogate 
defendant  as  to  when  the  consent  was  given,  but  not  as  to  the  persons 
present  at  the  time. — Fade  v.  Jacobs,  L.B.  8  Ex.  D.  386. 

(zd.)  C.  A.,-- Discovery — Interrogatories — Striking  out  —  Ord,  81,  r.  S. — ^A 
party  who  applies  to  strike  out  interrogatories  must,  unless  they  an 
altogether  objectionable,  speoify  those  to  which  he  objects. — AUhuseik 
V.  Lahouchere,  L.B.  8  Q.B.D.  654$  47  L.J.  Q.B.  819;  89  L.T.  207;  27 
W.B.  12. 

(zoii.)  Ch.  Div.  M.  B. — Discovery^-Interrogatories — Time  for  Delivery. — In 
an  ordinary  action  in  the  Ghanoezy  Division  interrogatories  may  be 
delivered  before  statement  of  defence. — Havhord  v.  Monk,  L.B.  9  Gh.  D. 
616;  27  W.B.  164. 

(xoiii.)  C.  A.,~^Discovery — Production  of  Court  Rolls. — In  an  action  concerning 
disputed  rights  as  to  a  sheepwalk,  plaintiff  alleged  that  he  was  a  free- 
holder of  a  farm,  and  as  such  entitled  to  the  sheepwalk ;  and  defendant, 
the  lord  of  the  manor,  alleged  that  plaintiff  was  only  a  freehold  tenant 
of  the  manor  in  respect  of  the  farm:  Held  that  plaintiff  was  not 
entitled  to  the  production  of  the  Gourt  rolls  of  the  manor. — Owen  v. 
Wywn,  L.B.  9  Gh.  D.  29. 

(xdv.)  C.  A. — Discovery — Production  of  Documents — Privilege. — ^A  par^  making 
an  affidavit  as  to  documents  and  claiming  protection  for  some  of  them  as 
privileged  will  not  be  required  to  identify  those  for  which  protection  is 
claimed  further  than  he  would  if  no  protection  was  daimed. — Taylor  v. 
Boitten,  89  L.T.  406;  27  W.B.  106. 

(xov.)  Ex.  Div. — Discovery — Production  of  Documents — Ord.  81,  r.  12. — ^In 
the  absence  of  an  affidavit,  showing  drcumstanoes  rendering  immediate 
discovery  necessary,  no  order  for  discovery  of  documents  will  be  made 
before  delivery  of  statement  of  defence. — Hancock  v.  Querin^  L.B.  4 
Ex.  D.  8  ;  27  W.B.  112. 

(xovi.)  Ch.  Div.  V.  C.  M. — Ei'idence — Commission, — Defendant  company, 
which  was  registered  in  England  and  whose  business  was  in  Bans, 
applied  for  a  commission  to  examine  witnesses  at  Paris  and  Boulogne, 
and  in  their  affidavit  stated  that  certain  persons  residing  there  were 
necessary  witnesses :  the  Gourt  ordered  the  commission  to  issue,  and 
required  no  security  for  costs. — SpiUer  v.  Paris  Skating  Bimk  Co^  27 
W.&*  226* 
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(zoyiL)  C.  A. — Injunction — Foreign  Suit — ^The  Goart  will  not|  in  the  absenoe  of 
special  oiroumstanoeB,  interfere  to  restrain  by  injunction  prooeediDgs 
taken  in  a  foreign  Court. — Fletcher  v.  Rodgers,  27  W.B.  97. 

(zoriii.)  C.  A.—Interplead&r^l  Sr  2  Will,  IV.,  c.  58,  «.  1.— Decision  of  C.  P. 
Diy.  (see  Ptactice  zli.,  p.  27)  reversed. — Atteni^orough  y.  Bt  Katherine*s 
Dock  Co,,  L.E.  3  O.P.D.  460;  47  L.J.  O.P.  763. 

(zoiz.)  C.  A. — Leave  to  Sign  Judgment — Affidavit — Ord,  14,  r.  1. — It  is  not 
necessary  nnder  Ord.  14,  r.  1,  that  the  affidavit  of  plaintiff  should  be 
made  prior  to  the  granting  of  the  summons  calling  on  defendant  to  show 
cause  against  signing  final  judgment. — Begg  v.  Cooper,  27  W.E.  224. 

(c.)  C.  A. — Motion  to  Enter  Judgment — Misdirection — Ord.  40,  r.  4. — 
Where  defendant  at  close  of  plaintiff's  case  asked  the  judge  to  withdraw 
the  case  from  the  jurj  and  enter  judgment  for  him,  but  the  judge  left 
certain  questions  to  the  jury,  who  found  in  plaintiff's  favour :  Held  that 
defendant  could  not  move  in  the  Court  of  Appeal  to  set  aside  the  judg- 
ment under  Ord.  40,  r.  4,  as  it  was,  in  effect,  asking  for  a  new  trial,  but 
he  must  first  go  to  a  Divisional  Court. — Davies  v.  Felix,  48  L.J.  Q.B.  3 ; 
89  L.T.  822  j  27  W.E.  108. 

(ci.)  Ch,  Div.  V.  C.  B. — Parties — Action  by  lAfe-TewMit  against  Executor, 
— A  tenant  for  life  under  a  will  brought  an  action  against  the  ezecutor, 
claiming  that  certain  mortgage  debts  on  the  estate,  which  had  been  paid 
off  out  of  income,  should  have  been  paid  out  of  corpus,  and  repayment  of 
the  money,  and,  so  far  as  necessary,  administration  of  trusts  of  will : 
Held  that  the  remainder-men  were  not  necessary  parties. — Bemment  v. 
BalU,  47  L.J.  Ch.  781. 

(oii.)  Ch.  Div.  F.  J. — Parties — Death  of  Defendant — Leave  to  Amend. — 
Where  in  an  action  against  a  defendant  for  damages  occasioned  by 
defendant's  fraud,  he  dies,  leave  may  be  obtained,  ex  parte,  to  amend  the 
statement  of  claim  so  as  to  make  a  primdt  facie  case  against  defendant's 
personal  representatives,  and  to  add  such  representatives  as  defendants. 
—Ashley  v.  Taylor,  27  W.E.  228. 

(oiii.)  C.  A.,— Parties — Death  of  Plaintiff^Ord.  50,  r.  4. — Plaintiff  in  an  action, 
having  recovered  a  verdict  against  defendants  for  statutory  fraud,  died 
while  an  appeal  was  pending  in  the  House  of  Lords :  Held  that  ad- 
ministratriz  of  plaintiff  was  entitled  to  be  made  a  party  under  Ord.  5, 
r.  ^.—Twycross  v.  Grant,  48  L.J.  C.P.  1 ;  27  W.E.  87. 

(civ.)  C.  P.  Div. — Parties — Joinder  of  Indorsee  and  Drawer  of  Bill. — A  state- 
ment of  claim  contained  claims  by  the  indorsees  of  a  bill  of  ezchange  and 
by  the  drawer :  Held  such  a  statement  must  be  struck  out  as  embarrass- 
ing.—Smi*/i  V.  Richardson,  27  W.E.  230. 

(cv.)  Ch.  Div.  M.  "R, — Parties — Partition — Ord.  16,  r.  7. — In  partition 
actions  trustees  may  be  treated  as  sufficiently  representing  the  benefi- 
ciaries.— Simpson  v.  Denny,  L.E.  10  Ch.  D.  28. 

(ovi.)  Ch.  Div.  V.  C.  B. — Parties — Redemption — Consolidation  of  Mortgages. 
— When  a  mortgagor  brings  a  redemption  action,  and  mortgagee  insists 
on  an  admitted  right  ^.o  consolidate  the  mortgage  with  another  on  lands, 
of  which  a  third  party  is  mortgagor,  the  Court  will  not  make  any 
decree  in  the  absence  of  such  third  party. — Mills  v.  Jennings,  39  L.T.  442. 

(cvii.)  Ch.  Div.  M.  B. — Parties — Representative  Party — Ord.  16,  r.  14; 
81,  r.  4. — The  practice  of  making  an  officer  of  a  corporation  a  party 
for  the  purpose  of  discovery  is  now  abolished  :  a  person  must  show  that 
the  parties  having  the  same  interest  are  numerous  before  he  can  be 
authorised  to  defend  on  behalf  of  all  such  parties. — WHson  v.  Chtirch, 
L.E.  9  Ch.  D.  552 ;  39  L.T.  413. 

(oviii.)  Ch.  Div.  M.  B. — Payment  into  Court — Administration  Summons. — 
When  it  is  doubtful  to  whom  a  legacy  is  payable  the  executor  should  not 
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pay  tlie  legacy  into  Court,  but  take  oat  an  adminutrafcion  snminona,  and 
aoooimtB  being  waived,  the  deoiBion  of  the  jndge  may  be  obtained  on  a 
statement  of  facts  in  ^e  natmne  of  a  special  case. — 120  Birkett,  L.B.  9 
Ch.  D.  576}  39  L.T.  418 ;  27  W.B.  164. 

(ciz.)  C.  A. — payment  into  Cowrt — Admission  of  Liability. — ^After  a  decree 
directing  accounts  in  Chambers,  if  it  appears,  before  the  chief  clerk's 
certificate  as  to  the  nltimate  balance  is  made,  that  a  certain  sum  will 
probably  be  foand  dne  from  either  party,  the  Court  has  power  to  order 
snch  sum  to  be  paid  into  Court :  an  admission  of  liability  sufficient  to 
support  a  motion  for  payment  into  Court  may  be  made  by  the  party 
or  his  agent,  without  appearing  in  the  pleading^  or  affidavits. — London 
Syndicate  v.  Lord,  48  L.J.  Ch.  67. 

(ex.)  Ch.  Div.  V.  C.  "M..— Payment  of  Dividends—Infant  Entitled  to  Stock— 
11  Geo.  17.  ^  1  Will.  IV.,  c.  65. — An  infant  was  beneficially  entitled  to  a 
a  sum  of  consuls  standing  in  her  name  :  on  a  petition  presented  in  an 
action,  and  under  sec.  32  of  11  Geo.  lY.  &  1  Will.  17.,  c.  65,  by  her  father, 
and  by  the  infant  by  her  father  as  next  friend,  payment  of  the  dividends 
to  the  father  for  the  infant's  benefit  was  ordered. — Ramon  v.  Ramon,  S9 
L.T.  532 ;  27  W.R.  260. 

(cxi.)  Ch.  Div.  P.  J. — Payment  out  of  Court — Trustee  Relief  Act — Service  of 
Petition — Chancery  Fuihds  Amended — Orders,  1874,  r.  8. — ^Where  the 
rights  of  parties  te  money  paid  into  Court  under  the  Trustee  Relief  Act 
have  been  declared  in  an  action,  it  is  unnecessary  to  serve  the  petition  for 
payment  out  on  persons  not  interested,  though  they  are  stated  by  the 
trustee's  affidavit  to  be  interested. — Re  Foshury^s  Trusts,  39  L.T.  422. 

(ozii.)  C.  A. — Paym^ent  out  of  Court — Woman  past  Childr.bearing. — ^The  Court 
refused  to  treat  a  woman  as  past  child-bearing  who  was  fifty- four  years 
and  a  half  old,  but  had  only  cohabited  with  her  husband  duringrthe  last 
three  jearB.—Croxton  v.  May,  L.R.  9  Ch.  D.  388 ;  39  L.T.  461. 

(cxiii.)  C.  A. — Pleading — Amendment — Admission  by  Mistekke, — A  defendant  in 
denying  that  he  had  offered  a  bribe,  as  alleged  by  the  statement  of  claim, 
deuied  only  that  he  had  offered  the  particular  sum  stated :  in  an  affidavit 
filed  in  the  action  he  denied  that  he  had  offered  that  or  any  other  sum  : 
Held,  reversing  the  decision  of  Fry,  J.  (L.R.  7  Ch.  D.  403  ;  47  L.J.  Ch. 
263;  38  L.T.  60;  26  W.B.  263)  that  he  must  have  liberty  to  amend.— 
Tildesley  v.  Harper,  27  W.R.  249. 

(oxiv.)  C.  P.  DiY.—Pleadvixg— Counter  Claimr—Ord.  17,  r.  5 ;  Ord.  19,  r.  3.— 
Where  plaintiff  sued  in  her  own  right,  defendant  was  not  allowed  to  set 
upas  a  counter-claim,  a  claim  against  plaintiff  as  executrix. — Ma^donaXd  v. 
Carington,  39  L.T.  426 ;  27  W.R.  153. 

(cxv.)  C.  A. — Pleadingr — Demurrer. — A  defendant  who  has  put  in  a  statement 
of  defence  may  afterwards  demur  to  an  amended  statement  of  claim, 
thouerh  no  substantially  new  case  is  made  by  the  amendment. — Powell  v. 
Jeweshury,  L.R.  9  Ch.  D.  34;  39  L.T.  218;  27  W.R.  142. 

(cxvi.)  Ch.  Div.V.  C.  "M..— Pleading— Demurrer— Statute  of  Limitaticms.—k 
defence  under  the  Statute  of  Limitations  may  in  all  cases  be  raised  by 
demurrer.— ^oyes  v.  Crawley,  L.R.  10  Ch.  B.  31 ;  39  L.T.  267  j  27  W.R. 
109. 

(cxvii.)  Q.  B.  Div. — Pleading — Statement  of  Claim— Ejectment. — In  an  action 
for  the  recovery  of  land,  the  Statement  of  Claim  alleged  that  plaintiff  was 
heir  male  of  the  body  of  certain  persons,  and  heir-at-law  of  another 
person,  all  of  whom  at  the  time  of  their  deaths  were  possessed  in  fee 
simple  of  the  property  in  question,  and  that  under  certain  deeds, 
assurances,  and  wills  in  the  possession  of  defendants,  plaintiff  as  such 
heir  male,  and  heir.at-law  waa  entitled  to  possession  of  the  property  .* 
Held  that  the  Statement  of  Claim  was  not  embarrassing. — Phillips  v. 
Phillips,  39  L.T.  329. 
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(cxviii.)  Ch.  DiV.  V.  C.  B.— Receiver— Costs— Judicatu/re  Act,  1873,  s.  26.— 
Defendant,  who  had  been  ordered  to  pay  plaintiff's  oosts,  was  entitled  to  a 
life  estate  in  consols  standing  in  the  names  of  trustees,  and  sabjeot  to 
varioas  incnmbrances.  On  motion  of  plaintiff  a  reoeiver  was  appointed 
of  defendant's  life  interest  nntil  the  oosts  should  be  paid ;  the  Coort 
holding  that  it  was  nnnecessary  to  senre  the  inoambranoers  and  trnstees. 
—Bryant  v.  Bull,  39  L.T.  470 ;  27  W.R.  246. 

(cxix.)  C.  A,— Receiver— 21  ^  28  Vict.,  c.  112,  s.  1—Judicatwre  Act,  1873,  s.  25— 
Ord,  42,  r.  1. — A  judgment  creditor  having  issued  a  writ  of  elegit  against 
reil  estate,  of  which  defendant  was  in  possession,  but  the  legal  estate  of 
which  was  vested  in  a  mortgagee,  brought  an  action  claiming  a  charge 
on  the  estate,  and  for  delivery  in  execution ;  a  receiver  was  appointed 
on  the  creditor's  interlocutory  application. — Anglo.Iialian  Bank  v.  Danes, 
L.R.  9  Ch.  D.  275 ;  47  L.J.  Ch.  833;  39  L.T.  244;  27  W.R.  3. 

(cxx.)  Q.  B.  Div. — Security  for  Costs. — Dismissal  of  Action. — If  plaintiff  fail 
to  comply  with  an  order  to  give  security  for  costs,  it  is  in  the  discretion 
of  the  Court  to  dismiss  the  action. — De  la  Grange  v.  M* Andrew,  39 
L.T.  600. 

(cxxi.)  C.P.  Div. — Service — Defendant  out  of  Jwrisdiction — Affidavit — Ord.  11, 
r.  la. — An  affidavit  on  application  to  serve  writ  of  summons  on  a 
defendant  in  Scotland  is  insufficient  if  it  omits  *to  state  whether  there 
exists  in  Scotland  a  local  court  having  jurisdiction  in  the  matter  in 
question  as  required  by  Order  11,  r.  la. — Wood  v.  Mac  Innes,  27 
W.R.  49. 

(cxxii.)  C.  A.— 'Sennce — Foreign  Defendant  out  of  Jurisdiction. — In  all  actions 
where  defendant  is  a  foreigner  residing  out  of  the  jurisdiction  he  uiuat 
he  served  with  notice  of  the  writ  of  summons,  not  with  the  writ. — Padley 
V.  Camphausen,  27  W.R.  217. 

(oxxiii.)  P.  D.  A.  Div. — Stay  of  Proceedings — Costs  of  Abortive  Action. — A. 
brought  an  action  against  B.  in  P.D.A.  Div.  for  revocation  of  letters  of 
administration  granted  to  B. ;  the  Court  refused  to  stay  the  action  until 
costs  of  an  action  for  administration,  which  A.  had  brought  in  the  Ch. 
Div.  and  which  had  been  dismissed  for  want  of  prosecution,  were  paid. 
—Hankin  v.  Tu/mer  (2),  27  W.R.  232. 

(cxxiv)  Ch.  Div.  V.  C.  B. — Transfer  of  Action— Ord.  61,  r.  2a.— An  action 
was  brought  in  the  Ex.  Div.  against  an  executor  personally  in  respect  of 
a  debt  due  from  his  testator's  estate,  charging  devastavit :  after  an  order 
had  been  obtained  in  the  Ch.  Div.  for  the  administration  of  the  estate, 
the  executor  applied  to  have  the  action  against  him  transferred  to  the 
Ch.  Div.  and  stayed :  the  Court  transferred  the  action,  but  refused  to 
stay  it— Re  Timms,  47  L.J.  Ch.  831. 

(cxxv.)  C.  A. — Transfer  of  Action — Consolidation — Ord.  51,  rr.  1-4. — A  decree 
having  been  made  in  an  action  in  the  Ch.  Div.  for  administration  of  the 
personalty  of  an  intestate,  and  for  an  inquiry  as  to  whether  his  moiety 
of  some  real  estate  had  become  assets  in  a  partnership  business  in  which 
he  was  engaged,  the  surviving  partner  brought  an  action  for  winding-up 
the  partnership  in  another  branch  of  the  Ch.  Div. :  Held,  that  this  action 
ought  to  be  transferred  to  the  judge  before  whom  the  administration 
action  was. — Da^vis  v.  Davis,  48  L.J.  Ch.  40. 

(cxxvi.)  Ch.  Div.  P.  J. — Trial — Counter.Claim — Eindence. — ^The  Court  being 
of  opinion  that  it  would  be  more  convenient  that  the  claim  and  counter- 
claim  in  an  action  should  be  tried  separately,  directed  the  defendant's 
counsel  at  the  trial  of  the  claim  to  confine  his  cross-examination  of 
plaintiff's  witnesses  to  the  questions  raised  thereon,  giving  him  leave  to 
call  the  plaintiff's  witness  as  his  own  on  the  counter-claim. — Thompson 
V.  Woodfine,  47  L.J.  Ch.  832. 
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Principal  and  Agent  i— 

(v.)  H,  Ii. — Broker — Marine  Insurance — Siib-Agent — Lien, — An  insiunmoo 
broker  employed  as  sab-agent  by  another  broker  to  effect  marine 
policies  has  the  same  rights  of  lien  as  if  directly  employed  by  principal. 
—Fisher  v.  Smith,  39  L.T.  430,  27  W.R.  113. 

(vi.)  H.  Ii. —  Commission  on  Sale — Proximate  Cause. — ^Defendant  employed 
plaintiff  to  sell  a  ship,  under  an  agreement  that  he  should  receive  a 
commission  if  a  sale  should  be  effected  to  any  person  led  to  make  an 
offer  in  conseqnence  of  his  publication  or  mention  of  it :  plaintiff 
advertised  the  ship  for  sale,  and  it  was  purchased  by  S.,  who  heard  of  it 
from  a  person  who  had  been  in  communication  with  plaintiff :  Held  that 
there  was  evidence  to  go  to  the  jury  that  the  sale  was  effected  in  con. 
sequence  of  plaintiff's  mention  or  publication. — Bayley  v.  Chojdwickf  39 
L.T.  429. 

(vii.)  Q.  B.  Div. — Commission  on  Sale — Revocation  of  Avlhority — Subsequent 
SaZe.— Defendant  agreed  to  give  plaintiff  a  commission  on  his  procuring 
a  purchaser  for  defendant's  ship  :  plaintiff  negotiated  with  A.  with 
regard  to  a  sale,  but  the  negotiation  proved  abortive,  and  defendant  told 
plaintiff  to  do  nothing  more  about  selling  the  ship:  subseqaently  A. 
introduced  to  defendant  a  parchaser  who  bought  the  ship :  Held  that 
plaintiff  was  not'  entitled  to  any  commission,  although  the  jury  found 
on  the  facts  that  A.  was  induced  to  enter  into  the  negotiation  by  the 
information  received  from  plaintiff. — Wilkinson  v.  Alstont  48  L.J.  Q.B.  37. 

(viii.)  C,  A. — Commission — Procuring  Loan. — Defendant  agreed,  if  plaintiff 
procured  him  a  loan  of  £2,000,  or  such  other  snm  an  he  should  accept,  to 
pay  him  a  commission  on  any  money  received. ,  Plaintiff  procured  an 
offer  from  a  building  society  to  advance  defendant  £1,620  on  certain 
terms,  which  defendant  accepted ;  but  subsequently  declined  to  comply 
with  certain  requirements,  and  no  money  was  advanced  :  Held  that 
plaintiff  was  entitled  to  his  commission. — Fisher  v.  Drewett,  48  L.J. 
Ex.  32;  39  L.T.  253;  27  W.R.  12. 

(ix.)  C.  P.  Div. — Commission — Procuring  Partner. — Defendant  agreed  to 
^ive  })laintiff  a  remuneration  in  the  event  of  his  taking  into  partner- 
ship M.,  whom  plaintiff  had  introduced.  Subsequently  defendant 
entered  into  a  written  agreement  with  M.  that  they  should  enter  into 
partnership  from  a  future  day,  wheu  a  deed  of  partnership  should  be 
executed.  No  such  deed  was  ever  executed,  nor  did  M.  ever  act  as  a 
partner :  Held  that  plaintiff  was  entitled  to  his  commission. — Harris  v. 
PeVierick,  39  L.T.  543. 

(x.)  Ch..  Div.  M.  H. — Commission — Opening  Accounts — Overcharges. — In 
dealings  between  principal  and  agent,  one  case  of  proved  fraudulent 
overcharge  is  sufficient  to  open  the  aooounte  between  the  parties. — 
Williamson  v.  Barhour,  L.R.  9  Ch.  D.  529. 

Probate  i— 

(vii.)  P.  D.  A.  Div. — Re-translaiion  of  Will. — ^Testator  died  in  Mexico 
leaving  a  will  in  English,  duly  executed  according  to  the  laws  of  Mexico^ 
where  he  was  domiciled ;  the  will  was  translated  into  Spanish,  and 
probate  granted  thereon  in  Mexico :  and  the  Spanish  translation  being 
sent  to  this  country,  the  Court  admitted  to  probate  a  re-translation. — 
In  the  goods  of  Rule,  39  L.T.  123. 

Public  Health:— 

(v.)  C.  A.— Local  Authority^Verhal  Contract— 11  §r  12  Vict.,  c.  63,  s.  85; 
38  ^  39  Vict.y  c.  55,  s.  173.— Decision  of  Ex,  Div.  (see  Public  Health  iiu, 
p.  31)  affirmed.— Fitn*  v.  Wimbledon  Local  Board,  27  W.E.  123. 
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Bailway:— 

(▼i.)  Ct.  of  Commrs. — Authorized  TolU — Power  to  exceed, — ^Whether  a 
railway  oompany  carry  as  oommon  oarriers,  or  in  any  other  oapacity, 
they  are  bound  not  to  exceed  the  authorized  tolls. — Aberdeen  Com" 
fiMTCwU  Co.  V.  Qreat  Northern  of  Scotland  Rail,  Co.,  39  L.T.  480. 

(vii.)  Ct.  of  Commrs. — Juriediction — Concurrent  Action — Reference  to  Arhu 
tration, — A  working  agreement,  made  in  parsnanoe  of  powers  contained  in 
a  special  act,  contained  an  agreement  to  refer  differences  arising  there- 
nnder  to  arbitration  :  Held  that  a  difference  arising  on  snch  an  agreement 
was  within  the  jurisdiction  of  the  Bailway  Commissioners,  notwithstanding 
that  a  suit  relating  to  the  same  matter  was  then  in  litigation  in  the 
ordinary  Courts.  —  Portpatrick  Rail,  Co.  v.  Caledonian  Rail,  Co.,  39 
L.T.  485. 

(viii,)  Ch.  Div.  V.  C.  B. — Construction  of  Bridge — NvAeamce — Raihowye 
Claueee  Act,  1846. — A  railway  oompany  constructed  a  bridge  over 
a  road  so  as  to  carry  the  metals  over  it  at  the  height  marked  in  the 
deposited  plans,  but  not  leaving  the  amount  of  headway  required  by  the 
Railways  Clauses  Act :  in  order  to  provide  this  headway  they  lowered  the 
road,  and  in  consequence  the  road  became  habitually  flooded  :  Held  that 
the  company  must  alter  their  bridge  so  as  to  give  the  necessary  head, 
way  and  keep  the  road  at  a  proper  level.— -^ttomev-^^fi^al  v.  Fumess 
Radl,  Co.,  47  L.J.  Ch.  776. 

(ix.)  Ex.  Div. — Level  Crossing — Catch  of  Oate — Injury  to  Cattle. — Held  that 
a  railway  company  was  not  liable  for  injury  caused  to  plaintiffs  cow 
through  coming  in  contact  with  a  projecting  iron  fastening  on  the  gate- 
post at  a  level  crossing,  over  which  the  cow  was  being  driven. — Qreat 
Western  Rail.  Co.  v.  Davies,  39  L.T.  475. 

(x.)  H.  Jj.— Negligence — Evidence — (Question  for  Jury. — When  a  person  is 
killed  in  crossing  a  railway  at  night  by  a  train,  the  mere  fact  that  at  the 
point  at  which  he  crossed,  the  lights  of  the  approaching  train  would  have 
been  clearly  visible,  is  not  such  evidence  of  contributory  negligence  on 
his  part  as  to  justify  the  withdrawal  of  the  case  from  the  jury. — DuhUn 
and  Wicklow  Railway  Co,  v.  Slattery,  L.B.  8  App.  1155;  89  L.T.  865;  27 
W.E.  191. 

(xi.)  C.  A. — Vendor^ s  Lien — Injunction  and  Receiver  before  Judgment, — ^When 
an  unpaid  vendor  of  land  taken  by  a  railway  company,  brings  an  action 
to  enforce  his  lien,  the  Court  will  not  grant  an  injuction  or  receiver 
against  the  company  before  judgment. — Latimer  v.  Aylesbury  and  Buckm 
ingham  Railtoay  Co.,  L.B.  9  Ch.  D.  885,  89  L.T.  460;  27  W.B.  141. 

Scotland,  Law  of  :— 

(ii.)  H.  Ii. — Foreign  Ship  —  Arrestment  at  Sea, — An  arrestment,  ad  fun, 
dandum  jurisdictionem,  being  used  against  a  foreign  ship  lying  in  Glasgow 
harbour,  a  second  warrant  of  arrestment  on  dependence  of  action  was 
given  to  the  mes8enger4bt-aims  to  execute,  and  he,  finding  the  ship  had 
sailed,  pursued  and  overtook  her  in  Scottish  waters,  and  compelled  her 
to  come  back  to  port :  Held  that  the  execution  of  the  arrestment  was 
illegal.  Other  arrestments  were  used  against  the  vessel  after  she  was 
brought  back  by  parties  acting  in  concert  with  the  original  arresters : 
Held  that  those  arrestments  must  also  be  recalled. — Borjesson  v.  Carlberg, 
L.B.  8  App.  1816, 1322. 

(ill.)  H.  Ii. — Riparian  Proprietor — Common  Rights  of  Fishing,  Sfc, — Sepa. 
rote  La!kes. — '  Wliere  two  sheets  of  water  were  joined  together  by  a  narrow 
channel,  the  water  in  which  was  usually  too  shallow  to  float  a  boat :  HM 
that  they  were  so  far  separate  lakes  that  the  riparian  proprietors  on 
one  of  the  sheets  of  water  had  no  right  of  fowling,  fishing,  and  boating 
on  the  other. — Mackefuvie  v.  Bankes,  L.B.  8  App.  1824. 
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(iv.)  H.  Ii. — Superior  and  Vaasal — Feii^contract — Poor  Bates — Road  AsseU' 
ments.-^By  a  fea.contracfc  dated  182S,  the  snperior  bound  himself 
to  free  the  vassal  of  aU  cess  land-tajc,  fea-duties,  or  other  duties 
ministers'  stipends  and  other  publio  burdens  due  or  that  might  become 
dne  oat  of  the  lands  f  ened :  Held  that  the  superior  was  bound  to  relieve 
the  Tarsal  of  the  whole  of  the  poor  rates  payable  in  respect  of  the  lands 
and  bnildings  thereon  imposed  by  the  Poor  Law  Amendment  Act,  1845, 
but  not  of  road  assessments  imposed  by  Local  Acts  after  the  date  of 
the  contract. — Ihmhar'a  Trustees  v.  British  Fisheries  Society,  L.B.  3  App. 
1298. 

(v.)  H.  L. — Will — Construction — Voting. — ^Testator  directed  trustees  to 
apply  residue  of  his  estate  for  the  benefit  of  his  neices  and  their  children, 
in  the  following  proportions :  one-third  to  A.  for  life  and  her  children  in 
fee,  one-third  to  B.  for  life  and  her  children  in  fee,  and  one.third  to 
C.  D.  and  £.  equally  in  life  rent,  and  to  their  children  equally  amoni( 
them  per  stripes  in  fee.  And  if  A.  and  B.  died  without  issue,  then  their 
shares  should  accrue  to  C.  D.  and  £.  and  their  children  respectively  in 
life  rent  and  in  fee  equally  among  them  per  stripes  as  provided  with  re- 
spect to  their  own  shares  of  the  residue.  A.  and  B.  died  without  issue, 
C.  died  having  one  child  married  and  of  age,  who  died  without  issue 
before  A.  and  B. :  Held  that  the  representatives  of  G.'s  child  were 
entitled  to  participate  in  the  division  of  the  fee  of  the  two-thirds  be- 
queathed to  A.  and  B.  for  life. — Taylor  v.  Graham,  L.B.  3  App.  1287. 

Settlement :— 

(vi.)  C.  A, — After-Acquired  Property. — Held  that  a  covenant  to  settle  wife's 
after-acquired  property,  did  not  apply  to  a  fund  to  which  she  was  entitled 
on  the  happening  of  the  double  contingency  of  her  mother  surviving  her 
father,  and  herself  surviving  her  mother,  where  the  contingencies  deter- 
mined during  the  coverture,  but  there  remained  an  outstanding  life 
estate  which  did  not  determine  till  after  wife's  death. — Re  Mitchsll's 
Trusts,  L.R.  9  Oh.  D.  6 ;  48  L.J.  Ch.  60. 

(yii.)  Ch.  Div.  V.  C.  B. — Rectification — Mistake — Evidence. — Property  of 
the  intended  wife  was  on  her  marriage  settled  on  her  for  life  for  separate 
use  without  power  of  anticipation  and  remainder  as  she  should  by  will 
appoint  and  in  default  of  appointment  to  her  next  of  kin :  after  death  of 
husband,  on  the  unsupported  testimony  of  wife  that  it  was  intended  only 
to  protect  the  property  during  coverture,  the  settlement  was  ordered  to 
be  rectified  so  that  property  should  be  held  in  trust  for  wife,  her  execu- 
tors, administrators,  and  assigns  absolutely. — Cook  v.  Feam^  48  L.J.  Ch. 
63;  39  L.T.  348;  27  W.R.  212. 

(viii.)  C.  A. — Tenant  for  Life — Fines  on  Renewal. — Property  demised  for  a 
term  determinable  on  the  dropping  of  three  lives,  at  a  yearly  rent,  and 
a  heriot  payable  on  the  dropping  of  each  life,  with  a  covenant  for  per- 
petual renewal  at  a  fixed  fine,  was,  subject  to  the  lease,  settled  in  strict 
settlement,  giving  the  trustees  powers  to  grant  leases  with  or  without 
covenants  for  renewal,  and  to  perform  any  covenant  for  renewal  pre- 
viously entered  into,  so  that  the  best  rent  should  be  reserved  without 
taking  any  fine  or  premium:  Held  that  the  fines  arising  under  the 
compulsory  renewals  belonged  to  the  tenant  for  life. — Brigstocke  t. 
Brigstocke,  47  L.J.  Ch.  817. 

Ship:— 

(xvii.)  Ex.  Div. — Authority  of  Ship's  Husband  —  Clia/rter-party. — A  ship's 
husband  cannot  bind  his  owners  by  an  agreement  to  cancel  a  charter- 
party,  and  pay  a  sum  of  money  on  the  canoellation. — Thomas  v.  Ltfti^if , 
L.R.  4  Ex.  D.  18 ;  48  L.J.  Ex.  7 ;  27  W.R.  11. 

(xviii.)  C.  P.  Div. — Bill  of  Lading —Excepted  Perils — Negligent  Stovoagt.-— 
A  bill  of  lading  provided  that  goods  should  be  delivered  in  good  con- 
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ditioD,  the  ngnal  perils  exoepted,  and  also  ezoepting  injury  or  loss  from 
any  act  or  neglect  in  navigating  the  ship,  it  being  agreed  that  the 
captain,  offioerSi  and  crew  of  the  ship,  on  the  transmission  of  the  goods, 
should  be  considered  the  servants  of  the  consignee :  Held  that  damage 
arising  from  negligent  stowage  was  not  within  the  exceptions. — Hayne  v. 
CuUiford,  L.E.  8  C.P.D.  410;  47  L.J.  O.P.  755;  39  L.T.  288. 

(xix.)  C.  A. — Charter-party. — Plaintiff  and  defendant  agreed  by  charter-party 
that  defendant's  ship,  after  loading  dead-weight  at  M.  for  defendant's 
benefit,  should  proceed  to  a  first-class  Spanish  port,  defined  to  mean  a 
port  at  which  a  steamer  with  cargo  from  a  foreign  port  could  load 
without  risk  of  detention  by  customs'  authorities,  and  there  load  a  cargo 
for  plaintiff :  the  ship  had  on  board,  as  plaintiff  knew,  goods  which,  by 
the  Spanish  Customs'  regulations,  prevented  the  ship  from  loading  at  the 
port  of  v.,  where  she  was  ordered,  and  in  consequence  she  was  unable 
to  load  plaintiff*s  cargo :  Held  that  plaintiff  could  not  recover  on  action 
for  breach  of  charter-party. — Curvningham  v.  Dunn,  L.R.  3  C.P.D.  443 ; 
48  L.J.  C.P.  62. 

(xx.)  C.  P.  Div. — Chdrter-party-^Primage, — A  charter-party  provided  that 
the  charterer  should  ship  a  cargo  at  a  certain  freight  per  ton  in  full :  and 
the  master  sigpied  bills  of  lading  making  goods  deliverable  to  oinier  or 
assigns  on  payment  of  freight  as  per  charter-party,  with  6  per  cent, 
primage  :  the  master  was  paid  a  fixed  salary  by  the  owners,  and  was  not 
entitled  to  retain  the  primage  :  Held  that  the  indorsees  of  the  bills  of 
lading,  who  received  the  goods  as  charterer's  agents,  were  not  liable  for 
Tprimage.-'Cawjhey  v.  Gordon  ^  Co.,  L.B.  3  C.P.D.  419;  27  W.E.  50. 

(xxi.)  P.  D.  A.  Div. — Collision — "AdmisHon  of  Liability — Claim  for  less  than 
£300— Costs— Bl  Hf  32  Yict.,  e.  71,  s.  9.— In  an  action  for  damage  by 
collision  defendants  admitted  liability,  and  the  question  of  the  amount 
by  consent  was  referred  to  the  registrar  :  the  plaintiffs  claimed  £295, 
and  the  registrar  awarded  £200:  on  motion  by  plaintiff  to  condemn 
defendants  in  costs,  it  appearing  that  at  the  time  of  bringing  the  action 
the  plaintiffs  were  liable  to  a  claim  for  salvage :  Held  that  the  Court  had 
jurisdiction  to  certify  that  the  case  was  fit  to  be  tried  before  it,  but 
under  the  circumstances  ordered  that  each  party  should  bear  his  own 
costs  of  the  reference. — The  Williamina,  L.E.  3  P.D.  97. 

(xxii.)  G.  A. — Collision — Regulations, — A  vessel  with  wind  free  is  bound  to 
keep  out  of  the  way  of  another  vessel  overtaking  her  on  the  same  tack 
and  close-hauled. — The  Peckforton  Castle,  47  L.J.  P.D. A.  69. 

(xxiii.)  P.  D.  A.  Jiiv.— Collision— Regulations  for  Preventing— S6  ^  37  Viet., 
c.  85,  8.  17 ;  37  ^  38  Vict,  c.  62,  s.  1.— The  Act  37  &  38  Vict.,  c.  52, 
prescribing  additional  regulations  to  be  observed  in  a  particular  locality, 
is  to  be  read  as  part  of  the  regulations  for  preventing  collisions  at  sea, 
so  far  as  regards  section  17  of  the  Merchant  Shipping  Act,  1873. — The 
Lady  JDownshire,  89  L.T.  236. 

(xxiv.)  P.  D.  A.  Div. — Collision — Regulations  for  Preventing — Infringement, 
— If  an  infringement  of  the  Eegulations  for  Preventing  Collisions  at 
Sea  may  possibly  contribute  to  a  collision,  the  vessel  infringing  the 
regulations  will  be  found  to  blame  under  section  17  of  the  Merchant 
Shipping  Act,  1873,  notwithstanding  such  infringement  was  justifiable, 
unless  it  was  necessary. — The  Tirzah,  39  L.T.  547. 

(xxv.)  C.  A. — Collision — Ship  being  Towed.-— When  a  ship  is  being  towed  by 
another  in  a  sea  where  other  ships  are  likely  to  be  met,  she  ought  to 
have  means  of  immediately  slipping  or  cutting  the  tow  rope.  The 
ship  towing  must  keep  a  look-out  for  both  ships. — The  Jane  Ba^on,  27 
W.E.  35. 
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(xrvi.)  P.  D.  A.  Div.—  Co-ownership— Sale  opposed  by  Majority  of  Co-wnwr*— 
24  Victt  c.  10,  8.  8. — ^The  Court  has  power  to  order  «ale  of  a  veoel 
proceeded  against  in  an  action  of  ocownership,  though  Bach  aale  is 
opposed  by  the  majority  of  the  co-owners. — The  Ifelly  8ehi%eideri  L.B.  8 
P.D.  152 ;  89  L.T.  360. 

(xxvii.)  G.  A. — Salvage.—YeneilB  belonging  to  the  Board  of  Trade  are  not 
**  Her  Majesty's  Ships,"  and  salvage  can  be  daimed  in  respect  of  services 
rendered  by  them  without  consent  ot  the  Admiralty. — The  CybeU,  47 
L.J.  P.D.A.  86. 

(xrviii.)  P.  D.  A.  Div. — Limitation  of  Liahility — Recognised  British  Ship— 
17  ^  18  Vict,  c.  104,  ss.  19,  516 ;  26  ^  26  Viet,  c.  68,  s.  54.— A  vesBel 
at  the  time  of  her  laonoh,  and  before  registration,  is  not  a  recognised 
British  ship,  land  cannot  avail  herself  of  the  limitation  of  liability 
created  by  section  54  of  the  MerohaDt  Shipping  Act,  1862,  for  damage 
done  to  another  vessel. — The  Andalusiaai,  L.B.  8  P.D.  182;  47  hj, 
P.D.A.  65  5  39  L.T.  204 ;  27  W.R.  172. 

(xxix.)  P,  D.  A.  Div. — Salvage — Apportionment — ^The  vessel  containing 
Cleopatra's  Needle  haying  been  abandoned  in  a  storm  was  picked  np 
and  brought  into  a  Spanish  port  by  the  F.  The  judge  estimated  the 
value  of  the  ship  and  obelisk  at  £25,000,  and  awarded  £2,000  for  salvage. 
—The  Cleopatra,  L.B.  3  P.D.  145  j  47  L.J.  P.D.A.  72. 

(xzx.)  P.  D.  A.  "Div.— Salvage — Infectious  Disease, — ^The  loan  of  a  navigator 
to  a  vessel  in  distress,  by  reason  of  her  own  navigator  being  incapacitated 
by  an  infectious  disease,  is  a  salvage  service. — The  Shihlander,  47  L-J* 
P.D.A.  84. 

Solicitor  :— 

(vi.)  C.  P.  Div. — Negligence — Damages. — When  a  mortgagee  agreed  to 
make  a  further  advance  to  the  mortgagor  on  the  additional  security  of  a 
piece  of  land  recently  acquired  by  mortgagor,  and  the  mortgagee's 
solicitor  omitted  to  ascertain  that  a  third  person  had  an  equitable  charge 
for  £46  on  the  additional  piece  of  land,  so  that  mortgagee  on  selling  the 
property  had  to  pay  off  this  charge  before  he  could  convey :  Held  that 
the  solicitor  was  liable  for  negligence  and  that  the  measure  of  damages 
was  £^6.—Whitemwn  v.  Hawkins,  L.B.  4  C.P.D.  13  j  27  W.B.  262. 

Trade  Mark:— 

(vii.)  C.  A, — Export  Agent — Custom  of  Manchester. — By  an  arrangement 
between  the  parties  W.  a  manufacturer  was  to  export  goods  to  G. 
through  B.  as  shipping  agent,  and  goods  were  to  bear  a  trade  mark  con- 
sisting in  part  of  B.'s  name  and  arms :  afterwards  W.  discontinued 
exporting  through  B.  and  exported  the  goods  through  F.  continuing  to 
use  the  same  trskde  mark  but  substituting  F.'s  name  and  arms  for  B.'8 : 
B.  also  begun  to  export  other  goods  under  the  old  mark:  Held  ^lat 
.  neither  W.  nor  B.  had  an  exclusive  right  to  the  use  of  the  trade  maik.— 
Robinson  v.  Finlay,  L.B.  9  Oh.  D.  487  ;  39  L.T.  398. 

(viii.)  Ch.  Div.  P.  J. — Infringement — Injunction — Delay — St<itute  qf  LvrMta- 
tions. — ^The  right  asserted  by  a  plaintiff  seeking  to  restrain  defendant 
from  representing  his  business  to  be  identioal  with  the  plaintiff's,  being 
a  legal  right,  mere  delay  on  his  part,  short  of  the  period  imposed  bj  the 
Statute  of  Limitations,  will  not  affect  his  right  to  an  injunction. — 
FvlUnood  V.  Fullwood,  L.B.  9  Ch.  D.  176. 

Trustee  :— 

(vi.)  Ch.  Div.  M.  B. — Breach  of  Trust-^ Separate  Use  of  Married  Womann' 
Payment  of  Dividend  to  Husband. — The  trustee  of  stock  for  the  separate 
use  of  a  married  woman  having  transferred  it  into  the  joint  names  of 
her  husband  and  herself,  the  husband  for  six  years  received  the  dividends, 
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when  thetrastee  died,  and  the  husband  sold  the  stock  and  applied  the 
proceeds  to  his  own  use :  HeW.  that  the  wife  was  entitled  to  recover  as 
against  her  husband  and  the  estate  of  the  trustee,  arrears  of  dividends 
which  had  accrued  since  the  sale  of  the  stock,  and  to  have  the  fund  re- 
placed.— IKeon  V.  Dxwm^  L.B.  9  Ch.  D.  587. 

(vii.)  C.  H.  Div.  V.  C.  M. — Discretion  of  Truatees— Uncontrolled  and 
Irreaponsible. — ^Where  trustees  of  a  settlement  have  power,  if  they  should 
in  their  uncontrolled  and  irresponsible  discretion  think  fit,  to  apply  the 
income  of  trust  funds  to  the  support  of  either  husband,  or  wife,  or 
children  of  marriage,  or  any  one  or  more  of  them,  the  Court  will  not,  in 
the  absence  of  malafideSf  interfere  with  the  exercise  of  their  discretion. 
—Tabor  v.  Brooks,  39  L.T.  528. 

(viii.)  Ch.  Div.  M.  B. — New  Trustee — Lunatic  out  of  Jurisdiction — Trustee 
Act,  1850,  55.  3,  6.  ^  A  petition  for  the  appointment  of  new  trustees  and 
a  vesting  order  in  the  place  of  a  trustee  lunatic,  and  out  of  jurisdiction, 
need  not  be  entitled  in  lunacy  as  well  as  chancery. — Ee  Oaardner^s  Triut, 
L.R.  10  Ch.  D.  29 ;  27  W.E.  164. 
(ix.)  Ch.  Div.  V.  C.  M. — New  Trustee — Trustee  out  of  Jurisdiction 
Appointed. — A  fund  being  left  in  trost  for  six  women  for  life  with  re- 
mainder to  their  children  respectively,  one  of  them  married  a  Canadian 
and  had  children  who  took  vested  remainders  in  the  fund,  and  were 
Canadians,  and  her  share  of  the  fund  was  principally  invested  in 
Canadian  securities.  On  the  retirement  of  one  trustee  the  Court 
appointed  a  Canadian  trustee  of  her  share  jointly  with  the  continuing 
trustees.— i2e  CwMvrd*s  Trusts,  27  W.E.  62. 

Vendor  and  Furohaser  :— 

(viii.)  Ch.  Div.  H.  B.— Bare  Trustee— Vwpaid  Fendor— 38  ^  39  Vict,  c. 
S7,  5.  48. — Held  that  a  vendor,  who  let  the  purchaser  into  possession 
before  payment  of  purchase.money  and  execution  of  conveyance,  was 
not  a  bare  trustee  within  the  meaning  of  section  48  of  Land  Transfer 
Act,  1875. — Morgwn  v.  8wa/nsea  TJrham,  Authority t  L.B.  9  Ch.  D.  582. 

(ix.)  Ch.  Div.  V.  C.  H.— BtHWing  CovenamA— Right  of  Assignee,— Th» 
owners  of  an  estate  sold  adjouiing  land  to  defendant's  predecessor  in 
title,  who  covenanted  with  the  owners,  their  heirs  and  assigns,  not  to 
build  in  a  certain  way:  the  owners  afterwards  sold  the  estate  to 
plaintifiTs  predecessor  in  title  but  no  reference  was  made  to  the  re- 
strictive covenant :  Held  that  the  plaintiff  could  not  sue  upon  the 
covenant.— 12091025  v.  CouUshaw,  L.B.  9  Ch.  D.  125 ;  48  L.J.  Ch.  83. 

(x.)  SiZ.  Div. — Sale  of  Shares — Dividend  declared  after  SaXe  cmd  h^ore 
Completion, — Defendant  sold  shares  in  a  company  to  plaintifiEs,  the  pur- 
chase to  be  completed  a  week  after  date  of  sale.  In  the  interval  a 
dividend  was  declared  at  the  ordinary  half-yearly  meeting  of  the  share- 
holders :  Held  that  the  purchasers  were  entitled  to  t^^e  dividend. — 
Blake  v.  Homersham,  L.E.  4  Ex.  D.  24 ;  27  W.B.  171. 

(xi.)  Ch.  Div.  F.  J,— Specific  Perfomumce — Vendor  entitled  only  to  part. — 
Two  persons  agreed  to  sell  property,  of  whom  one  was  entitled  to  a 
moiety  subject  to  a  mortgage  for  its  full  value,  and  the  other  had  no 
interest :  Held  that  specific  performance  with  abatement  might  be  made 
against  the  former. — Horrocks  v.  Righy,  L.B.  9  Ch.  B.  180;  47  L.J. 
Oh.  800. 

(xii.)  C.  A.  Ireland. — Tenants  in  Comtnon — Conveyance  to  sa/me  uses — 
Vohmtary  Conveyance — 27  EUz.,  c.  4. — A  conveyance  by  two  tenants  in 
common,  settling  the  estate  of  each  to  the  same  uses,  in  pursuance  of  a 
previous  agreement,  constitutes  a  reciprocally  valuable  consideration,  so 
as  to  take  the  conveyance  out  of  27  Sliz.,  o.  4,  and  renders  the  persona 
entitled  thereunder  purchasers  from  both  settlors. — MulUna  v.  QiJfoyle, 
89  L.T.  611. 
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Warranty  :— 

(i*)  H.  Ii. — Sale  in  Ma/rket — Animals — Disease, — A  sale  in  market  of  animalB 
does  not  imply  representation  that  they  are  free  from  oontagiooB  diaeeaa. 
—Ward  V,  Hohhs,  27  W.E.  114. 

Water  :— 

(i.)  C.  A. — Ripa/rian  Ovmer — Negligence — Damage — Overfiow  of  Water — 
Statutory  Duty. — A  dock  company  were  anthorized  by  their  special  Act 
to  make  certain  works,  according  to  levels  defined  in  plans  which 
showed  the  retaining  banks  of  a  height  of  four  feet  abore  Trinity  high, 
water  mark.  At  one  point  their  wall  was  several  inches  below  high- 
water  mark.  An  nnnsnally  high  tide  occurred  of  four  feet  five  inches 
above  high.water  mark,  and  water  fiowed  over  the  dock  company's  wall, 
and  damaged  plaintiff's  premises :  Held  that  independently  of  their 
statutory  obligation  to  maintain  their  wall  at  four  feet,  the  company 
were  bound  to  maintain  the  wall  at  the  height  of  four  feet  two  inches, 
being  the  height  of  the  rest  of  the  river  wall,  and  that  they  were  liable 
for  damages  for  negligence,  but  ough1<  to  have  an  opportunity  of  showing 
that  the  damage  caused  by  the  high  tide  and  that  due  to  their  oegli- 
genoe  ought  to  be  apportioned. — Nitrophosphate  Manure  Co.  ▼.  London 
and  Si,  Katherine's  Dock  Co.,  L.B.  9  Ch.  D.  503;  89  L.T.  483. 

Will;- 

(xxxv.)  Ch.Div.  M.B,— ChorttobZ*  Bequest— Void  TrtMe.— Bequest  of  jB600 
to  incumbent  for  time  being  of  U.  to  apply  income  in  keeping  a  grave  in 
repair,  and  remainder  of  income  for  benefit  of  poor  of  U  :  Held  that 
the  whole  of  the  income  was  applicable  to  the  charity. — Re  BirkeU, 
L,R.  9  Ch.  D.  fi77  J  47  L.J.  Oh.  846 ;  89  L.T.  418 ;  27  W.E.  164. 

(zzzvi.)  Ch.  Div.  V.  C.  H. — Construction — Admissibility  of  Subsequent 
Writing. — Testator  having  by  his  will  provided  that  his  children  should 
bring  into  hotchpot  money  advanced  to  them  in  his  life-time :  Hdd  that 
letters  written  subsequently  to  date  of  will  by  testator  modifying  &e 
effect  of  this  provision  were  inadmissible  as  evidence- — Smith  v.  Conder, 
L.R.  9  Oh.  D.  170;  47  L.J.  Oh.  878;  27  W.E.  149. 

(zxzvii.)  C.  A. — Construction — "Die  Seized." — Devise  of  realty,  "  of  which  I 
may  be  seized."  Testatrix  at  her  death  was  entitled  to  freeholds  of 
which  A.  had  taken  wrongful  possession :  Held  that  these  did  not  pass 
by  the  will.— Ldac?^  v.  Jay,  9  Oh.  D.  42;  47  L.J.  Oh.  876;  89  L.T. 
242 ;  27  W.E.  99. 

(xxxviii.)  Ch.  Div.  M.  B„—Con8tructum—Oift  to  CW».— Testatrix  gave 
£100  to  each  of  the  children  of  M.  who  should  attain  twenty-one :  at 
testatrix's  death  M.  had  no  children:  Held  that  no  after-bom  child 
could  take.~i2o^er«  v.  Mutch,  L.R.  10  Oh.  D.  25;  27  W.E.  181. 

(xxxix.)  Ch.  Div.  V.  C  TH.—Cimstruction—aift  to  ChOdren  ai  26— Rs. 
moteness, — Testator  gave  a  mixed  fund  to  trustees  on  trust  for  such  of 
children  of  A.  and  B.  as  should  attain  twenty  .five.  At  teatator^s  death 
A.  and  B.  were  living,  A  having  three  children  who  where  twenty-five, 
and  B.  infant  children :  Held  that  the  gift  was  not  void  for  remoteness, 
and  that  the  class  was  to  be  ascertained  at  testator's  death. — Picken  v. 
MaUhews,  89  L.T.  531. 

(xl.)  Ch.  Div.  V.  C.  'n..—Gonstructi<m—Heir8—NextMf.Kin.—OiH  of 
real  and  personal  property  between  five  sisters  for  their  lives,  or  till 
marriage,  and  direction  that  on  death  or  marriage  of  all  five  the  said 
property  should  be  divided  equally  between  testatrix's  brothers  and 
sisters  then  living,  or  their  heirs :  Held  a  good  gift  to  all  brothers  and 
sisters  living  at  the  period  of  distribution,  and  to  the  heirs  of  such  as 
were  then  dead,  whether  they  died  before  the  date  of  the  will  or  not; 
but  that  a  brother  who  died  before  testatrix  was  bom  waa  not  inflliided: 
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that  as  to  personalty  the  word  heirs  was  to  be  read  as  statatory  next-of- 
kin,  inolading  widows,  and  that  the  next-of-kin  of  the  brothers  and 
sisters  who  pre-deceased  testatrix  most  be  ascertained  at  her  death, 
and  as  to  those  who  survived  her  at  their  respective  deaths. — Wingjleld 
V.  Wingji^U,  L.R.  9  Ch.  Div.  658  j  47  L. J.  Ch.  768 ;  39  L.T.  227. 

(xli.)  Ch.  Div.  M.  H. — CionstrucUon — EeirB  or  Neaot-of-Kin — Personalty. — 
Bequest  of  personalty  to  the  heirs  or  next  of  kin  of  A.  deceased  c  Held 
to  be  a  gift  to  the  statutory  next-of-kin  of  A. — Re  Thompson's  TriistSf 
L.E.  9  Ch.  D.  607. 

(xUi.)  C.  H.  Div.  M.  H. — Oonsti'uction — Household  Fwmiture — Fixtures. — 
Gift  of  household  furniture  will  not  pass  tenants'  fixtures  in  testator's 
leasehold  houae.— Finney  v.  Qrice,  L.E.  10  Oh.  D.  13 ;  27  W.E.  147. 

(xliii.)  Ch.  Div.  V.  C.  B,— Construction— Residiuiry  Qift—Faihire  of  Trust 
for  Investment — Uestraint  on  Anticipation. — Testafcrix  gave  real  and 
personal  estate  on  trust  for  conversion,  and  after  payment  of  debts  and 
legacies,  to  invest  and  pay  income  to  A.  for  life,  and  after  A.'s  death  to 
divide  the  corpus  between  B.  and  G.,  a  married  woman,  for  her  separate 
use  without  power  of  anticipation :  A.  died  in  testatrix's  lifetime  :  Held 
that  the  gift  became  one  of  the  corpios  of  a  fund  not  producing  income, 
and  that  0.  was  entitled  to  her  share  free  from  restraint. — In  re  Crough^ 
ton's  TrusU,  47  L.J.  Ch.  796. 

(xliv.)  Ch.  Div.  V.  C.  B, — Construction — Rule  in  SheUy's  Case — Personalty — 
Gift  of  freeholds  and  leaseholds  to  A.  for  life,  then  to  trustees  to  pre- 
serve contingent  remainders,  then  to  sons  of  A.  successively  in  tail,  then 
to  daughters  of  A.,  as  tenants  in  common,  with  ultimate  remainder  to 
right  heirs  of  A.  for  ever :  Held  that  A.  took  an  absolute  interest  in  all 
the  property  on  failure  of  the  contingent  remainders  in  tail. — Comfort  v. 
Brown,  27  W.E.  226. 

(xlv.)  H.  Ii. — Express  Trust — Tena/nt  in  Tail  ^Recovery. — Devise  to  A.  in 
tail,  *'  upon  special  trust  and  condition  "  that  if  he  should  have  no  issue, 
he  would  do  nothing  to  defeat  subsequent  limitations,  with  remainders 
over :  Held  that  the  right  to  suffer  recovery  was  not  destroyed  by  the 
trust. — Dawkins  v.  Lord  Penrhyn,  27  W.E.  178. 

(xlvi.)  Ch.  Div.  V.  C.  "EL,— Gift  Over  on  Alienation— Bankruptcy  at  Date  of 
Will. — Testatrix  gave  a  share  of  residue  to  A.,  provided  that  if  he  should 
become  insolvent  or  bankrupt,  or  do  or  suffer  anything  whereby  his 
share  should  become  vested  in  any  other  person,  then  he  should  forfeit 
his  share.  At  date  of  will  A.  was  a  bankrupt  and  continued  so  until 
five  months  after  testatrix's  decease,  when  his  creditors  agreed  to  accept 
a  composition,  but  the  bankruptcy  was  net  annulled  till  three  years 
afterwards :  Held  that  no  forfeiture  of  A.'s  share  had  occurred. — Ancona 
V.  Waddell,  27  W.E.  186. 

(xlvii.)  H.  L. — Revocation — Will  of  Realty  before  Wills  Act — StaUtte  of 
FroAtds,  8.  6. — Testator,  who  died  in  1836,  devised  realty  to  A.  B.,  her 
heirs  and  assigns,  for  ever,  and  afterwards  struck  out  all  the  clause 
except  the  christian  name  and  re- wrote  the  surname  :  Held  that  there 
was  a  revocation  of  a  clause  within  the  meaning  of  sec.  6  of  the  Statute 
of  Frauds,  and  that  A.  B.  took  a  life  estate  only. — Swinton  v.  Bailey, 
48  L.J.  Ex.  67. 
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FOR  February,  March,  and  April,  1879.* 
By  Henry  M.  Keary,  of  Lincoln's  Inn,  Barrister-at-Law. 


Administration  :— 

(xiii.)  Cll.  DiV.  F.  J,— Co- Administrator 8— Sale  to  Husband  of  Adminis- 
tratriaa. — The  hoBband  of  an  administratrix  iB  in  a  fiduciary  position 
and  cannot  purchase  from  a  oo-administratix  without  the  consent  of  all 
the  cestwi-qtM  trusts, — Pepperell  v.  Chamberlain,  27  W.R.  410. 

(xiy.)  Ch.  Div.  V.  C.  M. — Colonial  Duties.  —A  testator,  domiciled  in  England, 
whose  estate  consisted  partly  of  personalty  in  the  Colony  of  Victoria, 
gave  certain  pecuniary  legacies,  and  bequeathed  the  residue  of  his 
personalty  to  other  persons :  Held  that  the  duties  attaching  in  Victoria, 
and  all  expenses  of  realization  were  payable  out  of  the  general  estate 
before  distribution.— P«eer  v.  Sterling,  L.E.  10  Ch.  D.  279  j  27  W.E.  469. 

(XT.)  Ch.  Div.  V.  C.  H. — Executor — Retamer, — Where,  in  an  administration 
action,  an  executor  appears  on  an  application,  when  an  order  is  made 
for  a  debtor  to  the  estate  to  pay  the  amount  of  his  debt  into  Court,  the 
executor  loses  his  right  of  retainer  with  regard  to  the  sum  so  paid  in. — 
Biehmmd  r.  White,  48  L.J.  Ch.  248. 

(xvi.)  Ch.  Div.  M.  B. — Etoeeutorshvp  Egtpenses — Costs  of  Jetton.— The  term 
"  executorship  expenses  "  in  a  will,  means  the  same  as  testamentary 
expenses,  and  will  include  costs  of  an  administration  action,  payment  of 
rent  falling  due  after  testator's  death,  and  expenses  of  warehousing 
specifio  legacies.— Sharp  v.  Lush,  L.E.  10  Ch.  D.  468;  48  L.J.  Ch.  281. 

(xvii.)  Ch.  Div.  M.  B. — Mortgage — Different  SeeuriUes— Appropriation — 
17  §r  18  Vict,  c.  118.— Testator  had  been  in  the  habit  of  borrowing 
money  from  his  bankers  and  depositing  as  securities  stocks  and  shares : 
on  obtaining  a  further  advance,  he  deposited  with  the  bankers  titled 
deeds  of  a  freehold  property  and  a  memorandum  by  which  he  charged 
the  sum  advanced  on  that  property  and  agreed  thiat  the  security  was 


*  CftMS  reported  only  in  the  Law  Times  Reports  and  Weekly  Reporter  for 
Saturday,  26th  April,  are  postponed  till  the  August  Digest. 
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to  oorer  any  money  due  from  time  to  time  to  the  bankers :  afterwarda 
he  obtained  other  advances  and  Taried  the  stocks  and  shares  held  as 
secorities.  It  appeared  that  he  always  treated  the  snocessive  advances 
and  deposits  as  forming  one  running  account:  Held,  that  the  amouit 
dne  to  the  bank  on  testator's  death  must  be  borne  by  the  properties  held 
by  the  bankers  rateably  to  their  respective  values  at  testator's  death. — 
Leonrno  v.  fjeonino,  L.B.  10  Gh.  D.  460 ;  48  L.J.  Oh.  217  i  27  W.B.  388. 

AgreementB  and  Contracts:— 

(rv.)  C.  A. — Contract  to  Dedicate  to  Public — Notice. — ^Decision  of  Pry  J. 
(see  AgreemmUs  and  Contracts  ii.,  p.  2)  affirmed. — Atiomey-Oeneral  v. 
Biphoephated  Ouano  Co.,  40  L.T.  201. 

Arbitration  :— 

(iti.)  Q.  B.  'Div.^Primidly  8ociety-^B  ^  39  Viet.,  c.  00,  «.  80.— The  pro. 
visions  of  sec.  SO  of  Friendly  Societies  Act,  1875,  apply  to  all  Friendly 
Societies,  and  not  only  to  those  receiving  contribntions  by  means  of 
collectors  at  a  gpreater  distance  than  ten  miles  from  their  registered 
offices.— iZ«  United  Patriots  a  Benefit  Society,  Be  Holt,  L.B.  4  Q.B.D.  29; 
48  L.J.  M.C  66 1  39  L.T.  622;  27  W.B.  389. 

(iv.)  C.  A.—Reference  by  Consent^Avoard  under  £20— Costa~-90  JT  81  Vict., 
c.  142,  8.  5. — Where  a  cause  has  been  referred  by  consent,  and  the  order 
of  reference  leaves  the  costs  of  the  reference  and  award  in  the  discretion 
of  the  arbitrator,  his  control  over  the  costs  is  not  affected  by  the  pro- 
visions of  sec.  5  of  County  Courts  Act,  1867. — OalatU  v.  WaXufield^  48 
L.J.EX.  70;  40  L.T.  30. 

Banker:— 

(iii.)  Ch.  Div.  V.  C.  B. — Ouaromtee — Continuing  Security — dppropria. 
Hon. — A  testator  and  other  persons,  directors  of  a  company,  gave  two 
gaarantees  for  £1,000  each  to  bankers,  requesting  them  to  accept  their 
agent's  bills  to  that  amount.  Bills  drawn  by  the  company's  agent  were 
accepted,  and  other  payments  in  and  drawings  out  were  made  sabse- 
quently  by  the  company,  and  when  testator  died  there  was  a  halanne 
of  £  1 ,600  dne  to  the  bank :  Held  that  the  guarantees,  were  a  continuing 
security,  and  that  the  bankers  were  entitled  to  prove  against  testator's 
estate  for  the  £L,600  and  4  per  cent,  from  his  death,  the  other  guarantors 
being  unable  to  pay. — Brouming  ▼.  Baldwin,  40  L.T.  248. 

Bankruptcy  :— 

(Iviii.)  C.  A  — Annulling  AdjudieaHon — Dieeharge  o/AnnulUng  Ordmr-^Bighte 
of  Creditors. — Where  the  order  annulling  a  bankruptcy  made  in  accord- 
ance  with  resolutions  passed  under  sec.  28  of  Bankruptcy  Act,  1869,  has 
been  discharged  on  the  discovery  of  property  concealed  by  the  bankrupt, 
the  resolutions  are  destroyed,  and  the  creditors  remitted  to  their  original 
rights.— fe  parU  Jorvis,  Be  SpoMton,  L.B.  10  Oh.  D.  179 ;  48  L. J.  Boy. 
46  i  89  L.T.  661 ;  27  W.B.  297. 

(liz.)  C.  A. — Appeal — Creditor  who  has  not  Proved — Locus  Standi. — ^The  Con- 
troller in  Bankruptcy  applied  for  an  order  that  a  trustee  might  pay 
£4,000  to  the  credit  of  the  estate  on  the  ground  that  by  his  neglect  that 
amount  had  been  lost.  The  application  was  refused,  and  a  penon 
claiming  to  be  a  creditor,  but  who  had  not  proved,  appealed :  Held  that 
he  had  no  locus  standi.— EaD  parte  Ditton,  Be  Woods,  27  W.B.  401. 

(Iz).  C.  J.  "B.^  Appeal  firom  County  Court — Time. — Semble  the  County  Court 
Judge  has  no  power  to  enlarge  the  time  for  appealing  to  the  Chief 
Judge. — Re  Albezette,  Ex  parte  Smith,  48  L.J.  Bey.  18. 

(Ixi.)  C.  J.  B. — Concealtnent  of  Property  by  Bankrupt — Leave  to  Prosecute — 
Costa— 92  ^  33  Fief.,  e.  62,  a.  11,  9\tb.aec.  4.— A  County  Court  Judge 
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hariug  refnsed  to  order  the  tmatee  to  prosecute  debtors  for  offences 
under  the  Debtors'  Act,  the  trustee  prosecnted  them  and  obtained  a  oon- 
▼iction.  The  Chief  Judge  made  on  order  nunc  pro  tune  to  prosecute, 
so  that  the  costs  of  the  prosecution  might  be  allowed. — Ex  parte  Prieetly, 
Re  Stanlake,  48  L.J.  B07.  48 ;  39  L.T.  643  ;  27  W.B.  292. 

(Ixii.)  C.  A. — Contract  for  8aJe  before  Adjudication — Subsequent  Payment  of 
Pwchaae-money. — Pending  bankruptcy  proceedings,  the  debtor  con- 
tracted to  sell  leaseholds,  and  received  a  deposit :  after  adjudication  the 
purchaser,  not  having  notice  thereof,  paid  the  balance  of  the  purchase- 
money  to  the  debtor,  and  was  let  into  possession,  but  no  assignment  was 
executed :  Held  that  the  purchaser  could  not  enforce  specific  performance 
against  the  trustee  without  paying  him  the  balance  of  the  purchase- 
money.  —  Ex  parte  Rabbidge,  Re  Pooley,  48  L.J.  Boy.  15. 

(Iziii.)  C.  A. — Contract  for  Sale — Bankruptcy  of  Purchaser. — An  unpaid  yendor 
of  goods  has,  in  the  e^ent  of  the  bankruptcy  of  the  purchaser  before 
delivery,  the  right  to  re-sell  and  prove  in  the  bankruptcy  for  the 
deficiency,  unless  the  trustee  elects  within  a  reasonable  time  to  fulfil 
the  contract,  and  tenders  the  price  in  cash. — Ex  parte  Stapleton,  Be 
Nathan,  40  L.T.  14 ;  27  W.R.  327. 

(Ixiv.)  C.  A. — Equitable  Assignment — Interest  in  Land — Statute  of  Frauds, — 
Decision  of  C  J.  B.  (see  Bankruptcy  xlii.,  p.  46)  affirmed  on  the  ground 
that  the  direction  to  pay  was  revocable  at  any  time,  and  that  the  rent 
assigned  being  an  interest  in  land,  parol  evidence  was  not  admissible. — 
Ex  pa/rte  Hall,  Re  WhitUng,  40  L.T.  179 ;  27  W.E.  385. 

(Ixv.)  C.  J.  B.— Execution— Sale— 9  ^  10  Vict.,  c.95,  «.  \0%— Bankruptcy  Act, 
1869,  a.  95,  eub'Sec.  3. — An  execution  levied  under  a  County  Court 
judgment  on  the  goods  of  a  trader  and  sold  by  the  bailiff  by  consent  of 
both  parties  to  an  interpleader  action,  after  notice  to  the  execution 
creditor  of  an  act  of  bankruptcy  by  trader  upon  which  a  pubsequent 
adjudication  was  made,  and  before  the  expiration  of  the  five  days 
required  by  the  County  Courts  Act,  1846,  s.  106,  is  not  a  protected 
transaction  within  sec.  95,  sub.sec.  3,  of  Bankruptcy  Act,  1869. — Ex 
parte  Buhner,  Re  Hughes,  40  L.T.  40. 

(Ixvi.)  C.  J.  B. — Fraudulent  Conveyance — Mortgage  of  whole  Property — 13 
EUt.,  c.  5. — An  assignment  by  way  of  mortgage  of  the  whole  of  the 
assignor's  property  to  one  person,  although  there  is  a  present  advance, 
is  void  under  18  Eliz.,  c.  5. — Ex  parte  Oamee,  Re  Bamford,  27  W.R.  492. 

(Ixvii.)  C.  A. — Insolvency — After.acquired  Property — Death  of  Debtor. — 5  ^  6 
Vict.,  c.  116,  5.  9. — An  insolvent  debtor  presented  his  petition  in  1859 
under  6  &  6  Yict.,  o.  116,  and  7  &  8  Vict.,  o.  96,  and  obtained  his  final 
order  in  1861.  In  1866  he  became  entitled  to  a  share  of  some  property 
and  died  the  next  year :  Held  that  sec.  9  of  6  &  6  Yict.,  c.  116,  did  not 
apply  to  the  case  of  a  deceased  insolvent,  and  that  the  proper  remedy 
of  the  creditors  was  to  bring  an  action  for  the  administration  of  the 
debtor's  estate. — Ex  parte  Welchman,  Re  Hare,  89  L.T.  45. 

(Ixviii.)  C.  A. — Interpleader — Fi.  Fa. — Jurisdiction. — Bankruptcy  Act,  1869, 
8. 66. — The  Court  of  Bankruptcy  has  jurisdiction  to  make  an  interpleader 
order  in  respect  of  goods  seized  under  tkfi.fa.  issued  by  the  Court. — 
Ex  parte  Sheriff  of  Middlesex,  Re  Buck,  48  L.J.  Boy.  33 ;  39  L.T.  653  ; 
27  W.B.  809. 

(Ixix.)  C.  A. — Liquidation — Discharge — Omission  in  Debtor*s  Statement. — 
Decision  of  C.  P.  Div.  (see  Bankruptcy  xvi.,  p.  4)  affirmed. — Elmslie  v. 
Corrie,  40  L.T.  150 ;  27  W.R.  279. 

(Ixz.)  C.  A. — Liquidation  —Petition — Lunatic — Next  Friend. — A  liquidation 
petition  cannot  be  signed  by  a  next  friend  on  behalf  of  a  lunatic  not  so 
found  by  inquisition. — Ex  parte  Cahen,  Re  Cahen,  L.B.  10  Ch.  D.  183  ; 
89  L.T.  645 ;  27  W.R.  387. 


78  QUARTERLY   DIGEST. 

(Izzi.)  C.  J.  B. — Liquidation — Removal  of  Trustee. — A  trustee  in  liqaidatioD 
IB  entitled  to  notice  of  a  meeting  at  which  it  is  intended  to  propose  a 
resolation  to  remove  him  from  hU  office. — E»  parte  Wright,  Re  Bagnall, 
2f7  W.B.  476. 

(Izzii.)  C.  A. — Liqv/idaiion — Bighte  of  Crown — Emtent  Issued. — An  extent  by 
the  Crown  subsequent  to  the  filing  of  a  liquidation  petition  and  appoint- 
ment of  a  receiyer,  but  before  appointment  of  tmstee,  is  good  against 
the  trustee  when  appointed. — Ex  parte  Postmaster-Qeneral,  Re  BonhatHf 
40  L.T.  16 ;  27  W.R.  82R. 

(Izxiii.)  C.  A. — Money  Demand — Jurisdiction. — Decision  of  G.  J.  B.  (see  Bank- 
ruptcy xxi.,  p.  6)  affirmed. — Ex  parte  Musgrave,  Re  Wood,  L.B.  10Ch.D. 
94;  48  L.J.  Bey.  39 ;  39  L.T.  647  ;  27  W.R.  372. 

(Ixxir.)  C.  A. — Mortgage  of  Possible  Surplus  —Rights  of  Mortgagee. — A  person 
to  whom  a  bankrupt  has  assigned  the  possible  surplus  of  his  estate  after 
paying  creditors  in  fall,  to  secure  advances  made  since  the  bankruptcy, 
does  not  acquire  any  right  to  interfere  in  the  administration  of  the 
estate,  or  under  Bankruptcy  Bules,  1870,  r.  166,  to  have  an  alleged 
creditor  examined  as  to  his  proof. — Ex  parte  Shefield,  Re  Austin,  L.B. 
10  Ch.  D.  434 ;  40  L.T.  15. 

(IxxT.)  C.  A. — Order  and  Disposition — Commission  Agrent. — Where  a  person 
truly  describes  himself  as  a  manufacturer's  agent  the  doctrine  of 
reputed  ownership  is  excluded  as  to  property  belonging  to  the  manu- 
facturers of  whom  he  is  agent.— £0  parte  Bright,  Re  Smith,  39  L.T.649; 
27  W.B.  385. 

(Ixxvi.)  C.  A. — Order  and  Disposition — Goods  on  Sale  or  Retvrn, — Goods  which 
in  accordance  with  a  trade  custom,  are  left  with  a  bankrupt  on  sale  or 
return,  are  not  in  his  disposition  as  reputed  owner  until  he  has  exennsed 
the  option  of  keeping  them. — Ex  parte  Wingfield,  Re  Florence,  40  L.T. 
15 ;  27  W.B.  346. 

(Ixxvii.)  C.  A. — Proof-^Ahandoning  Security — Committee  of  Lunatic — Proxy. -^ 
W.'s  partner  having  been  found  lunatic  by  inquisition,  W.  entered  into 
an  agreement  with  the  committee  (which  was  approyed  by  the  Court)  to 
dissolve  partnership,  and  pay  part  of  what  was  due  to  the  lonatio  in 
cash,  and  g^ve  a  bond  for  the  balance.  Before  he  had  paid  anything  or 
given  the  bond,  W.  filed  a  liquidation  petition,  and  the  oonmiittee 
recovered  judgment  for  the  amount  agreed  to  be  paid  in  cash.  The 
committee  appointed  a  proxy  who  prored  for  the  whole  amount  due,  and 
voted  for  the  liquidation :  Held  that  the  agreement  was  executory,  and  that 
W.  had  no  right  to  deal  with  the  partnership  assets  as  his  own  :  that  the 
committee  had  no  power  to  appoint  a  proxy  or  to  abandon  the  lunatic's 
security  without  the  consent  of  the  Court. — Ex  parte  Wood,  Re  Wright, 
39  L.T.  646 ;  27  W.B.  401. 

(IxxviiL)  C.  A. — Proofs  Costs  of  ilceion.— H.  deposited  with  a  bank  dock, 
warrants  of  goods  as  security  for  money  borrowed,  and  afterwards 
became  bankrupt,  when  it  appeared  that  part  of  the  goods  belonged  to 
J. :  J.  sued  the  bank  and  recovered  judgment,  which  waa  affirmed  on 
appeal.  The  bank  having  realised  the  securities :  Held  that  they  were 
entitled  to  prove  in  the  bankruptcy  for  the  difference  between  the 
amount  paid  to  J.,  and  that  realised  by  the  sale  of  his  goods,  and  also 
for  costs  of  the  action,  but  not  of  the  appCKsl. — Em  parte  Carr,  Re 
Uofmann,  27  W.B.  435. 

(Ixxix.)  C.  A. — Proof  in  Respect  of  Stolen  Goods — Compotwding  Felony.— 
DeciBion  of  G.  J.  B.  (see  Bankruptcy  liu.,  p.  47)  affirmed.-  Em  parte  B(Ul, 
Re  Shepherd,  40  L.T.  141. 

(Ixxx.)  Q.  B.  Dlv. — SeUoff-^Mutual  Dealings  ^Partnership.— On  the  liquida- 
tion of  a  partnership,  defendants  sought  to  set-off  the  amounts  due  for 
goods  supplied  to  separate  members  of  the  firm,  against  goods  received 
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from  the  firm ;  and  the  Ooanfcy  Ooart  Jadge  foaad  that  there  was  no 
agreement  to  make  the  firm  liable  for  the  debts  of  its  members  :  Held 
that  defendants  were  not  entitled  to  set-off. — Tyso  ▼.  Pettit,  40  L.T.  132. 

(Ixxxi.)  C.  J.  B. — Undischarged  Bankntpt — Debt  not  Proved. — A  debtor  was 
adjadioated  bankrupt  in  1871,  and  his  bankmptoy  closed  in  1874,  there 
being  no  assets.  In  1878  he  acquired  large  property :  Held  that  a 
creditor  whose  debt  was  provable  in  bankraptoj,  bat  not  proved,  on  his 
^terwards  proving  his  debt,  was  entitled  to  enforce  it,  subject  to  the 
rights  of  subsequent  creditors. — Ex  parte  Lancaster  Ba/iiking  Co.,  Re 
Weethy,  89  L.T.  678 ;  27  W.R.  292, 

Bill  of  Exchange  :— 

(v.)  Oh.  Div.  M.  B,.— Equitable  Assignment— Stamp— 93  8f  84  Yict.,  c.  97, 
8.  48.  —A  debtor  gave  to  the  trustee  under  his  father's  will  an  unstamped 
document  authorizing  him  to  pay  the  creditor  the  sum  of  £140  out  of 
moneys  then  or  thereafter  due  to  the  debtor  under  the  trusts  of  the  will : 
HM  that  this  was  an  equitable  assignment  and  not  a  bill  of  exchange 
within  sec.  48  of  Stamp  Act,  1870.— Fisher  v.  Calvert,  27  W.B.  301. 


of  Sale  :— 

(x.)  C.  A. — Construction — Power  to  take  Possession — BeptUed  Oumership. — ^A 
bill  of  sale  of  chattels  empowered  the  grantee  to  take  possession  in  case 
the  grantor  should  become  embarrassed  in  his  affairs  or  an  action  should 
be  commenced  against  him  :  and  it  also  provided  that  until  default  of 
payment  it  should  be  lawful  for  the  grantor  to  retain  possession  :  Heldj 
that  the  prior  clause  was  not  controlled  by  the  subsequent  proviso,  and 
that  a  friendly  possession,  if  real,  is  suflicient  to  exclude  the  operation  of 
reputed  ownership  clause  in  the  Bankruptcy  Act,  1869. — Ex  parte 
National  Ouardioffi  Assurance  Co.,  Be  Fremcis,  L.B.  10  Oh.  D.  406 ; 
40  L.T.  237. 

(xi.)  C.  J.  B. — Prior  Act  of  Bankruptcy — Seizure  before  Adjudication. — A 
debtor  having  executed  a  bill  of  sale  of  all  his  goods  for  a  past  debt, 
next  day  executed  another  bill  of  sale  to  B.  which  was  not  registered : 
the  debtor  was  subsequently  adjadioated  bankrupt :  B.,  who  had  no 
notice  of  the  first  bill,  took  possession  before  adjudication :  Held,  that 
B.'s  title  to  the  goods  prevailed  over  that  of  the  trustee  in  bankmptoy. 
— Em  parts  Cochrane,  Re  Cross,  Ex  parte  Payne,  Re  do.,  27  W.B.  368. 

(xii.)  C.  J.  B. — Unregistered  Bill — Apparent  Possession — Goods  in  Hands  of 
Police. — A  person  in  custody  on  a  criminal  charge  who  executes  a  bill 
of  Bale,  of  goods  of  which  the  police  have  taken  possession,  is  in  the 
apparent  possession  of  the  goods  within  the  Bills  of  Sale  Act,  1854. — 
Em  parte  Newsham,  Re  Wood,  40  L.T.  104. 

(xiii.)  Bx.  Div. — Unregistered  Bill — Sale  of  Furniture  amd  Subsequent  Letting 
— Purchase  from  Sheriff. — A  judgment  debtor's  furniture  having  been 
seized  under  a  fi.  fa.,  his  father.in-law  bought  it  from  the  sheriff's 
officer  taking  a  receipt  for  the  money  with  an  inventory  attached :  on 
the  same  day  he  let  the  furniture  to  the  debtor  under  a  written  agree- 
ment, and  the  debtor  continued  in  possession  of  it :  Held,  that  the 
receipt  did  not  require  registration  under  the  Bills  of  Sale  Act,  1854. — 
Woodgate  v.  Godfrey,  L.B.  4  Ex.  D.  59 ;  48  L.J.  Ex.  271. 

Canada,  Law  of  :•— 

(iv.)  P.  C. — Possessory  Action  on  Disturbance. — The  object  of  a  possessory 
action  on  disturbance  within  Sees.  946,  947,  948  of  the  Civil  Procedure 
Code  of  Lower  Canada  most  be  definite  and  certain,  and  the  possession 
must  be  une  possession  annuals  and  continuotis,  uninterrupted,  peaceable, 
public,  unequivocal,  and  d  litre  de  proprietaire. — De  Gaspi  v.  Bessener, 
L.B.  4  App.  135 1  39  L.T.  660. 

I — 2 
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Company  :— 

(xzxiy.)  Q.  B.  Div. — Acceptance  of  Shares —Posti-ng  of  Letter.— As  soon  as  a 
letter  of  allotment  in  reply  to  an  application  for  shares  is  posted, 
properly  addressed  to  the  applioant,  the  oontraot  to  take  shares  is 
complete. — Houeehold  Fire  Insurance  Co.  ▼.  Oranij  48  L.J.,  Q.B.  219. 

(zzx7.)  Ch.  Div.  V.  C.  M. — Action  by  Shareholder  in  Name  of, — An  action 
having  been  begun  by  a  shareholder  in  his  own  name  and  that  of  a 
company  :  the  company  afterwards  went  into  voluntary  liquidation,  and 
the  shareholders  resolved  by  a  large  majority  that  the  action  should  not 
be  continued  in  the  company's  name.  The  Court  ordered  the  company 
to  be  stmok  out  as  plaintifEs,  and  gave  leave  to  add  them  as  defendants. 
^Silber  Light  Co.  v.  SUber,  40  L.T.  96 ;  27  W.B.  427. 

(xxxvi.)  Ch.  Div.  M.  R. — Debentwres — Unregistered  Mortgage — Compantta 
Actf  1862,  8.  43. — Debentures  of  a  company  held  by  a  director  are  not 
void  as  against  general  creditors  on  the  g^und  titiat  the  deed  mort. 
gfaging  the  company's  property  to  trustees  for  the  debenture-holders  had 
not  been  registered.  —Be  Olohe  New  Patent  Steel  Co.,  27  WJBL.  424. 

(xxxvii.)  C.  A. — Meeting — Voting — Poll. — At  meetings  held  under  the  Oom- 
panics  Act,  1862,  the  vote  is  first  to  be  taken  by  a  show  of  hands,  and  if 
a  poll  is  demanded  the  votes  will  then  be  taken  according  to  the  number 
of  shares  held  by  each  voter. — Be  Sorhtiry  Bridge  CoaJ>  Co,,  27  W.B.  438. 

(xxxviii.)  Ch.  Div.  V.  C.  M. — Mortgage — BorrovHng  for  purposes  of  Bruiness. 
— ^A  company  having  mortgaged  all  its  undertaking  to  A.,  borrowed  money 
from  B.,  who  knew  of  the  mortgage,  for  the  necessary  purposes  of  its 
business,  and  assigned  to  him  a  debt  due  from  G.  On  the  winding-up  : 
Held  that  the  assignment  to  B.  was  good. — Be  Hcunilton's  Windsor  Iron 
Works,  39  L.T.  668 ;  27  W.B.  446. 

(xxxix.)  Q.  B.  Div. —  Penalty — Non-Delivery  of  List  of  Members. — On  a 
summons  against  a  company  for  not  having  forwarded  to  the  Begistrar 
a  list  of  its  members :  Held  that  it  was  necessary  for  complainant  to 
prove  that  the  first  ordinary  general  meeting  had  been  held. — Begina  v. 
Newton,  48  L.J.  M.O.  77. 

(xl.)  Q.  B.  Div. — Promoter — Secret  Agreement. — ^The  owner  of  a  mine  agreed 
with  defendants,  who  were  metal  brokers,  that  if  they  would  assist  him 
to  get  the  mine  sold  to  a  company,  he  would  compensate  them  for  the 
loss  they  would  sustain  on  their  conmiission,  by  giving  them  £6,000  in 
paid.up  shares,  such  £6,000  to  be  included  by  the  owner  in  the  amount 
of  his  purchase-money.  Defendants  assisted  in  selling  the  mine  to 
plaintiff  company,  and  received  from  the  owner  shares  which  realised 
£6,000.  The  company  did  not  know  of  defendants'  agreement  with  the 
owner :  Held  that  the  jury  were  justified  in  finding  that  defendants 
were  promoters,  and  that  they  were  liable  to  refund  to  the  company  the 
amount  received  for  the  shares. — Emma  Silver  Miming  Co.  v.  Lewis, 
4S  L. J.  Q.B.  267 ;  40  L.T.  168. 

(xli.)  Ch.  Div.  M.  B. — Unregistered  Company — lUegaZ  Association, — Where 
more  than  twenty  persons  subscribed  money  upon  trusts  for  investment 
by  trustees,  and  division  of  the  profits  among  the  subscribers  :  Held  that 
this  was  an  association  for  gain  within  sec.  4  of  the  Companies  Act, 
1862,  and  not  being  registered  was  illegal,  and  the  Oonrt  would  therefore 
not  administer  the  trusts  thereof. — Sykes  v.  Beadon,  40  L.T.  248; 
27  W.B.  464. 

(xlii.)  C.  A, — WiruUng'Up — Attachment  of  Debt — Secured  Creditor. — A  creditor 
of  a  company  who  has  obtained  a  garnishee  order  niei  against  a  debtor 
to  the  company,  but  does  not  serve  the  order  on  the  debtor  till  after  a 
winding.up  petition  is  presented,  is  not  a  secured  creditor  within  sees. 
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12  and  14  of  the  Bankmptcy  Aot,  1869,  which  provisiomi  now  apply  to 
the  winding-up  of  oompanies  by  virtue  of  sec.  10  of  Judicature  Act, 
1876.— R0  atanhope  Collieries  Co,,  40  L.T.  204. 

(zliii.)  Ch.  DiV.  V.  C.  B. — Winding-v^ — Contribviory — Dirtciot's  QtiaZ(/ica. 
Uon. — The  subscribers  to  the  memozandum  (^  association  passed  a 
resolution  that  the  qualification  of  future  directors  should  be  the  holding 
of  60  shares  each,  no  qualification  being  required  by  the  memorandum. 
B.  subsequently  became  a  director  not  blowing  of  the  resolution,  and  as 
soon  as  he  did  know  tried  to  get  the  resolutions  rescinded  and  ultimately 
resigned :  HeLd  that  B.  could  not  be  put  on  the  list  of  contribntories  in 
respect  of  the  fifty  qualification  shares. — Re  Patent  Davit  Co.,  Ranken's 
Case,  89  L.T.  664. 

(xlir.)  Ch.  DiV.  V.  C.  H. — Winding-up — DireeUyr—Mortgage  to  Fvrtn,—A, 
firm,  one  of  whose  members  was  director  of  a  company  advanced  money 
to  the  company  on  the  security  pf  a  transfer  of  delivery  warrants  of 
iron,  which  were  transferred  to^  the  director  for  the  benefit  of  the  firm, 
but  the  transaction  was  not  entered  on  the  register  of  mortgages :  Held,  on 
the  winding-up,  that  the  security  was  not  forfeited. — Re  South  Durham 
Iron  Co.,  Smith's  Case,  40  L.T.  68. 

(xlv.)  Ch.  Div.  M.  'R.—Winding-up — Director— Promotion  Money.— Hdd 
on  the  winding-up  of  a  company  that  where  promotion  money  had  been 
improperly  paid,  of  which  B.  was  cognisant,  and  he  subsequently  became 
a  director,  but  did  not  tiy  to  recover  the  money,  that  he  was  not  liable 
for  wilful  default  or  misfeasance  under  sec.  165  of  Oompanies  Act,  1862. 
—Re  F&rest  of  Dean  Coal  Mining  Co.,  L.B.  10  Ch.  D.  460. 

(xlvi.)  C.  A.—  Winding-up  —  Director — Purchase  of  Shares  at  Discount — 
Evidence  on  Appeal. — If  a  director  of  a  company  who  is  authorized  to 
carry  out  an  agreement  by  the  company  with  a  vendor,  has  received 
some  of  the  shares  given  to  the  vendor  as  purchase-money  at  less 
than  their  value,  the  onus  lies  on  him  to  show  that  he  received  such 
shares  after  the  adoption  of  the  agreement,  and  if  he  fail  to  show  this, 
he  will  be  liable  to  pay  the  difference  between  the  amount  paid  to  the 
vendor  for  the  shares  and  their  full  nominal  value.  Fresh  evidence  as  to 
the  date  of  the  purchase  by  the  director  not  admitted  on  appeal. — 
Weston's  Case,  Re  West  Jewell  Mining  Co.,  40  L.T.  48 ;  27  W.B.  810. 

(xlvii.)  Ch.  Div.  M.  R. — Winding-up — Petition — Costs. — In  order  that  a 
creditor  appearing  on  a  winding-up  petition  may  be  entitled  to  his  costs, 
he  must  show  a  reasonable  ground  for  appearing. — Re  HuU  and  Cottnty 
Bank,  L.B.  10  Ch.  D.  180;  27  W.B.  877. 

(xlviii.)  Ch.  Div.  V.  C.  "M..— Winding-up— Petition— Costs.— CoBtB  were 
given  to  a  creditor  who  successfully  opposed  a  petition  by  a  shareholder 
to  wind-up  a  company. — Re  Carnarvonshire  SUUe  Co.,  40  L.T.  86. 

(xlix.)  Ch.  Div.  V.  C.  m.— Winding-up— Petition  by  Shareholder.— L  share- 
holder  who,  at  the  hearing  of  a  petition,  tenders  the  amount  of  arrears 
due  on  his  share,  has  a  locus  standi,  and  a  fully  paid-up  shareholder  in  a 
limited  company  can  present  a  petition  to  wind-up  when  he  alleges  that 
the  company  is  insolvent  in  consequence  of  the  fraud  of  directors,  and 
that  a  sum  will  be  recovered  from  the  directors  in  the  winding-up- 
sufficient  to  give  a  surplus  after  payment  of  debts. — Re  Diamond  Fuel  Co., 
89  L.T.  662  j  27  W.B.  886. 

(L)  Ch.  Div.  M.  R,—Winding-vp—Two  Pttitions— Priority.— Where  a 
winding-up  order  is  made  on  two  petitions,  the  advertisements  of  which 
appear  in  the  same  number  of  the  London  QoMstte,  the  petitioner  whose 
petition  was  first  presented  is  entitled  to  the  carriage  of  the  order. — 
Re  Storforth  Lane  Colliery  Co,  L.B.  10  Ch.  D.  487. 
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Oi)  C.  A. — Winding-up — Proof— HedeemahU  Annuity. — A.  company  gfranted 
an  annuity  with  a  right  to  reparohase  the  same  for  £6,500  on  giring 
six  months'  notice :  at  the  date  of  the  winding-np  no  notice  to  repnrchaae 
had  been  given,  nor  was  any  given  by  the  liquidator :  Held  that  the 
grantee  conld  only  proye  for  £6,500. — Ew  parte  Young  a/nd  Oarratt,  Re 
British  Nation  Life  Assurance  Association^  40  L.T.  88;  27  W.B.  448. 

(Hi.)  C.  A. — Winding-up  Voluntarily  ^Petition  for  Compuleory  Order. — Where 
a  volontary  winding-ap  had  been  daly  resolved  npon,  and  a  petition  for 
a  oompnlsory  winding-up  was  presented  by  a  contributory :  Held  that, 
although  great  improprieties  had  taken  place  in  the  method  of  issuing 
shares,  yet  the  Court  oould  not  orier  a  compulsory  winding>up  or  make 
a  supervision  order.— 12e  The  Gold  Company,  40  L.T.  5 ;  27  W.B.  841. 

Copyright :— - 

(iv.)  Ch.  Div.  V.  C.  B.^Photogra/ph—Engraving—6  ^  6  Yict^  c.  lOOf 
ss.  4,  6. — An  engraving  made  ffom  a  publicly  sold  photograph  of  an 
eminent  person  for  the  purpose  of  being  copied  on  earthenware  plates, 
is  not  a  new  and  original  design  capable  of  protection  under  the  Copy- 
right of  Designs  Act. — Adams  v.  Clementson,  27  W.B.  879. 

County  Court  :— 

(ii.)  P.  D.  A.  Div. — Appeal — Evidence,— In  an  Admiralty  appeal  from  a 
County  Court,  where  there  were  no  shorthand  notes  of  evidenco,  or 
notes  by  the  County  Court  Judge  available,  it  was  ordered  that  the 
appeal  should  be  heard  on  vivd  voce  evidence. — The  Confidence,  The 
Susan  Eli»aJ>eth,  40  L.T.  201. 

(iii.)  C.  P.  J>iY.— Appeal— Extensi(m  of  Time—SB  ^  89  Vict,  c.  50,  j.  6.— 
No  leave  of  the  County  Court  or  a  judge  will  avail  to  extend  the  time 
for  moving  by  way  of  appeal  against  a  decision  of  a  County  Court  beyond 
the  time  limited  by  Sec.  6  of  the  County  Courts  Act. — Tennant  v.  Rcvw^ 
lings,  L.B.  4  C.P.D.  133. 

(iv.)  Q.  B.  Div. — Injunction — Committal  for  Disobedience — JudAcaiwre  Act, 
1873,  s.  89. — ^A  County  Court  has  power,  in  actions  within  its  jurisdic- 
tion,  to  grant  an  injunction  against  a  nuisance,  and  to  commit  to  prison 
for  disobedience  thereof. — Ex  pa/rte  Martin,  L.B.  4  Q.B.D.  212;  27 
W.B.  481. 

CrimoB  and  OffenceB:— 

(xiv.)  Q.  B.  Div. — Adulteration — Sale  to  Inspector — Pr^udiee  of  Purchaaer — 
88  ^  89  Vict.,  c.  68.— The  offence,  created  by  sec.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1876,  is  committed  by  a  sale  to  an  inspector  appointed 
under  the  Act,  and  buying  for  the  purpose  of  analysis,  if  an  ordinary 
customer,  would  have  been  prejudiced  by  such  sale. — Hoyle  v.  Hitchman^ 
40  L.T.  252 ;  27  W.B.  487. 

(xv.)  Bx.  Div.— FalM  Imprisonment — Committal  for  Contempt — Detention 
beyond  year—S2  ^  88  Vict,  c.  62,  s.  4. — Where  the  warrant  under  which 
a  person  is  committed  to  prison  for  contempt  does  not  refer  to  the  nature 
of  the  contempt,  the  gaoler  is  not  bound  to  inquire  whether  the  imprison- 
ment  is  such  as  is  limited  by  the  provisions  of  the  Debtors  Act,  1869. — 
Greaves  v.  Keene,  40  L.T.  216;  27  W.B.  416. 

(xvi.)  C.  P.  Div. — Imftrisonment  for  One  Calendar  lfonf\.— Plaintiff  was 
sentenced  by  a  magistrate  to  be  imprisoned  for  one  calendar  month,  and 
was  taken  into  custody  during  the  afternoon  of  the  3 1st  of  October: 
Held  that  the  sentence  did  not  expire  till  midnight  on  the  80th  of 
November. — Migotti  v.  ColviUe,  48  L.J.  M.C.  48. 

(xvii.)  C.  C.  B,.— Uttering  Counterfeit  Coin— Coin  filed  at  edges— 2^  ^  25 
Victi  c.  99,  8,  9. — A  genuine  sovereign  had  been  fraudulently  filed  at  the 
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edges  80  as  to  redace  the  weight,  and  a  new  milling  made  to  it :  Held 
tha^  it  was  a  oonnterfeit  coin  within  Seo.  9  of  24  &  25  Viot.,  c.  99^ — 
Regina  ▼.  HwrnaruHy  40  L.T.  268 ;  27  W.R.  476. 

Debtor  and  Creditor:— 

(xii.)  Oh.  DiV.  V.  C.  B.-^ Attachment  of  Debt— Foreign  Att€Lehment— 
Bankruptcy  Act,  1869,  a,  12. — ^The  oreditor  of  a  plaintiff  in  an  action  in 
the  Chancery  Division  issued  an  attachment  against  him  in  the  Lord 
Mayor's  Court,  and  serred  the  writ  of  attachment  upon  the  defendant 
in  the  Chanceiy  action,  from  whom  plaintif!  claimed  a  snm  of  money. 
Defendant  paid  the  money  into  Court,  and  on  an  interpleader  issue 
between  the  creditor  and  the  plaintiff's  trustee  in  liquidation  :  Held  that 
the  former  was  a  creditor  holding  a  security  within  Sec.  12  of  the 
Bankruptcy  Act,  1869.— Ir«vy  ▼.  Lovell,  27  W.R.  428. 

(ziii.)  C.  P.  jyiY,-- Attachment  of  Deht^Stm  Paid  into  Coimiy  Cowt.— The 
proceeds  of  a  judgment  paid  into  a  County  Court  aze  not  attachable  by 
means  of  a  garnishee  summons  at  the  suit  of  a  third  person,  as  a  debt 
due  from  the  registrar  of  the  Court  to  the  judgment  debtor. — Dolphin  ▼. 
Leyton,  L.R.  4  C.P.D.  130. 

(xiv.)  Ch.  Div.  M.  'R,—Equitahle  Aseignment — Notice— Priority,— A, 
assigned  his  equitable  interest  in  a  fund  :  no  notice  of  the  assignment 
was  g^ven  to  the  trustees  of  the  fund  :  A.  died,  and  his  executrix  sold 
his  interest  to  a  purchaser  for  value  without  notice  of  the  prior  assign- 
ment,  who  gave  notice  of  his  purchase  to  the  trustees :  Held,  that  the 
second  assignee  was  entitled  to  the  fund. — Rfi  Freshjield,  Durrani  v. 
Preshfield,  40  L.T.  67 ;  27  W.R.  375. 

(xv.)  C.  A. — Stoppage  in  Transitu  —  Constructive  Delivery. — Goods  were 
shipped  on  board  a  vessel  chartered  by  the  owners  and  consigned  to  M. : 
the  bill  of  lading  being  made  out  in  his  name,  he  paying  freight.  When 
a  part  of  the  g^ods  had  been  removed  from  the  vessel,  and  the  freight 
had  not  all  been  paid,  the  shippers  gave  notice  to  the  master  to  stop 
unloading :  Held  that  they  had  not  lost  their  right  of  stoppage  in  transitu 
as  to  so  mnoh  of  the  cargo  as  remained  on  the  yessel. — Est  parte  Cooper, 
Be  McLaren,  40  L.J.  105. 

Defamation  .— 

(▼.)  C.  P.  Div.-  Libbl— Pleading— Setting  out  words— Ord,  19,  rr.  4,  24.— 
In  an  action  for  libel  or  slander  the  defamatory  words  must  be  set  out  in 
the  Statement  of  C\adm.— Harris  v.  Warre,  L.R.  4  C.P.D.  126 ;  27  W.R.  461. 

Easement  :— 

(ti.)  Oh.  Div.  V,  O.  H. — Light  and  Air — Agreement  Signed  by  Licensee — 
2^8  Will  4,  c.  71,  s.  3. — Defendant  in  an  action  for  light  and  air  set  up 
a  document  dated  in  1824,  and  signed  only  by  K.,  plaintiff's  predecessor 
in  title,  whereby  K.  declared  that  the  windows,  the  subject  of  the 
present  action,  were  put  out  by  the  leave  of  S.  (defendant's  predecessor 
in  title),  and  that  he  would  at  any  time  at  the  request  of  S.,  his  heirs, 
or  assigns,  block  them  up,  and  in  the  meantime  he  promised  to  pay  S., 
his  heirs,  and  assigns,  the  sum  of  sixpence  a  year  :  the  rent  haid  been 
paid  up  to  1859 :  Held  that  the  agreement  contained  in  the  document 
was  a  good  defence. — Bewley  v.  Atkinson,  27  W.R.  462. 

(vii.)  C.  A. — Support — Presumption  of  Orant — Prescription. — The  right  to 
support  for  buildings  from  adjoining  land  cannot  be  claimed  under  the 
Prescription  Acts,  but  may  be  acquired  by  prescription  at  Common  Law, 
or  by  presumption  of  a  lost  grant  arising  from  twenty  years*  enjoyment, 
and  such  presumption  cannot  be  rebutted  by  proof  that  no  such  grant 
was  in  fact  ever  made. — Angus  8f  Co.  v.  Daltwn,  L.R.  4  Q.B.D.  162 ; 
48  L.J.  Q.B.  226. 
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Eoolesiastioal  Law:— 

(iv.)  C.  A. — EecUsiaatical  ComnUasioners — Land  Vested  in — Statute  of  Limi^ 
tations-S  ^  4  Will.  IV.,  c.  27,  «.  2 ;  3^4  Vict,  e.  113,  $.  60.  -When 
land  annexed  to  a  deanery  becomes  vested  in  the  Ecclesiastical  Com- 
missioners by  virtne  of  3  &  4  Vict.,  o.  113,  s.  50,  their  right  of  entry 
upon  it  is  taken  away  by  3  &  4  Will.  IV.,  c.  27,  s.  2,  when  twenty  yean 
have  elapsed  without  their  obtaining  possession. — Ecclesi<istical  Com- 
misaUmers  v.  Bowe,  L.B.  4  Q.B.D.  63 ;  48  L.J.  Q.B.  152 ;  40  L.T.  119 ; 
27  W.R.  373. 

(▼.)  Q.  B.  DiV. — Ecelesiastieal  Offence — Commieaion — MwndouMu — 8  f"  4 
Vict.,  c.  86,  s.  3. — A  bishop  having  refused  to  issue  a  commission  to 
inquire  into  a  charge  made  against  the  rector  of  a  parish  in  his  diocese, 
under  8  &  4  Vict.,  c.  86,  s.  8,  on  the  grounds  of  the  rector's  age  and 
high  character,  the  opposition  of  the  majority  of  his  parishioners  to  the 
inquiry,  and  the  usually  abortive  nature  of  such  proceedings :  Held  that 
the  bishop  was  not  justified  in  his  refusal,  and  mandamos  issued  to 
compel  him  to  proceed. — Regina  v.  Bishop  of  Oxford,  40  L.T.  152. 

(vi.)  Q.  B.  Div. — Vestry  Meeting — Summoning  Autht^rity. — The  vicar  and 
churchwardens  of  a  parish  declined  to  enter  on  the  notice  paper  of  a 
vestry  meeting  a  notice  of  motion  by  a  parishioner  that  future  meetings 
should  be  held  at  a  particular  hour :  Held  that  the  vicar  and  church- 
wardens had  power  to  fix  the  time  of  each  meeting,  and  therefore  were 
justified  in  refusing  to  enter  the  notice. — Regina  v.  Vicar  of  Tottenham, 
40  L.T.  255. 

Election  :— 

(v.)  Q.  B.  Div. — Guardians  of  Poor — Falsely  Assuming  to  Act — 14  ^'  15 
Viet.,  e.  105,  s.  3. — Appellant  called  at  a  voter's  house  during  his  absence, 
placed  the  voter's  initials  against  two  of  the  candidates'  names  in  his 
voting  paper  for  the  election  of  guardians  of  the  poor,  and  signed  his 
own  name  as  witness  to  the  voter's  mark  which  he  g^t  another 
perrton  to  make.  He  had  no  authority  to  do  this.  It  did  not  appear  by 
whom  the  voting  paper  was  given  to  the  returning  officer:  Held  that 
appellant  could  not  be  convicted  for  falsely  assuming  to  act  in  the  name 
or  on  behalf  of  a  person  entitled  to  vote: — Bell  v.  Morson,  40  L.T.  128. 

(vi.)  C.  P.  Div. — Parliament — County  Vote — Notice  of  Objection — Vescrip^ 
tion-S  ^  7  Vict,  c.  18,  «.  40;  28  ^  29  Vict,  c.  36,  s.  6.'-The  nature  of 
a  county  voter's  interest  was  described  in  the  third  column  of  the 
register  as  freehold  land :  and  in  the  fourth  column  his  qualification  was 
described  as  fifteen  specified  lots  in  the  estate :  the  voter  had  parted 
with  fourteen  of  the  lots,  but  the  remaining  one  was  of  sufficient 
qualifying  value :  notice  of  objection  grounded  on  the  third  column  was 
given :  Held  that  the  revising  barrister  ought  not  to  have  entertained 
an  objection  grounded  on  the  misdescription  of  the  qualification,  and 
that  he  had  power  to  amend  the  description  in  the  fourth  column. — 
Smith  V.  Woolston,  L.R.  4  C.P.D.  73 ;  48  L.J.  O.P.  84 ;  40  L.T.  198. 

(vii.)  C.  P.  Div.—  Parliamsnt — County  Vots— Proof  of  Claim. — Where  the 
name  of  a  person  published  in  the  list  of  claimants  for  a  county  is 
objected  to,  the  revising  barrister  has  only  to  consider  whether  the 
claimant  is  entitled  to  be  on  the  list  in  respect  of  his  qualification 
therein  described,  and  is  not  to  require  proof  of  due  notice  of  claim. — 
Leonard  v.  Alloways,  48  L.J.  C.F.  81 ;  40  L.T.  197. 

Bvidenoe  :— 

(vi.)  C.  P.  Div. — Declarations  by  Deceased  Creditor. — In  an  action  to  recover 
a  debt  due  to  the  estate  of  a  deceased  person,  a  parol  statement  by  him 
against  his  pecuniary  interest  is  admissible. — Watson  v.  Sandford, 
40  L.T.  39. 
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(vii.)  C.  P.  Div. — Declarations  by  Deceased  TenwfU  for  Life, — A  declaration 
by  a  deoesaed  tenant  for  life  is  not  admissible  in  evidence  against  a 
remainder  man,  unless  it  was  aocompained  by  some  act  done  by  the 
tenant  for  Ufe.— Hou;«  v.  Malkin,  40  L.T.  196;  27  W.R.  340. 

(▼lii.)  C.  P.  Div. — FroMd  by  Compamfs  Agent — Proof  of  Other  Frauds. — In  an 
action  against  a  company  to  recover  a  sum  of  money  obtained  by  them 
through  the  frauds  of  their  agent,  committed  with  their  knowledge,  and 
for  their  benefit,  evidence  of  similar  frauds  committed  on  other  persons 
by  the  same  agent,  is  admissible  on  behalf  of  the  plaintiff. — Blake  v. 
Albion  Life  Assura/nce  Society,  L.R.  4  O.P.D.  94;  48  L.J.  C.P.  169; 
40  L.T.  211 ;  2/  W.B.  321. 

Highway:— 

(iv.)  Q.  B.  Div.— Furious  Driving— Bicyclers  ^  6  Will.  IV.,  c.  60,  ».  78.— 
Held  that  a  person  who  rode  a  bicycle  furiously  and  injured  a  passenger 
was  driving  a  carriage  within  sec.  78  of  the  Highway  Act,  1835.  - 
Taylor  v.  Qoodvoin,  27  W.B.  489. 

Husband  and  Wife  :— 

(xxi.)  C.  P.  Div.— Conveyonctf  by  Married  Wbwan— 3  ^  4  Will.  IV.,  c.  74, 
«.  91 ;  20  ^  21,  Vict.,  c.  57,  s.  1.— Where  an  order  under  3  &  4  Will.  IV., 
c.  74,  s.  91,  and  20  &  21  Vict.,  c.  57,  s.  1,  for  the  conveyance  of  a 
married  woman's  interest  in  property  bequeathed  to  her,  is  obtained  by 
frand  or  concealment  of  material  facts,  tha  Court  will  set  it  aside. — 
Ex  parte  Cockerell,  L.R.  4  C.P.D  39 ;  27  W.R.  366. 

(xxii.)  P.  D.  A.  jyiv.— Divorce— Variation  of  8eHlement—^\  ^  42  Vict.,  c.  19, 
s,  3. — The  Matrimonial  Causes  Act,  1878,  s.  3,  does  not  apply  to  cases 
where  the  decree  for  dissolution  was  made  absolute  before  the  Act  came 
into  operation.— r^I^nos  v.  Yglesias,  40  L.T.  37  ;  27  W.R.  432. 

(xxiii.)  P.  D.  A.  Div. — Restitution  of  Conjugal  Rights  —Separation  Deed. — 
A  deed  of  separation  between  husband  and  wife  is  not  contrary  to  public 
policy,  and  may  be  so  framed  as  to  be  a  good  answer  to  a  snit  for  restitu- 
tion of  conjugal  righta.— Marshall  v.  Marshall,  89  L.T.  640;  27  W.R.  399. 

(xziv.)  Cll.  Div.  V.  C.  M. — Separate  Estate — Annuity  Forfeitable  n»  Assign- 
ment.— The  regulations  of  a  fund  established  for  the  benefit  of  certain 
widows  and  children,  provided  that  the  pensions  payable  thereout  should 
be  forfeited  on  assignment.  A  widow  entitled  to  a  pension  married 
again :  Held  that  she  was  entitled  to  the  pension  as  her  separate 
property.— Rs  Peacock* s  Trusts,  L.R.  10  Ch.  D.  490 ;  39  L.T.  661. 

(xxv.)  Q.  B.  jyiv.— Separate  Estate— Right  of  Action— 33  ^  34  Vict,  c.  93, 
5.  11. — A  married  woman  can  maintain  an  action  in  her  own  name 
against  a  wrong-doer  for  her  expulsion  from  a  beerhouse  in  which  she 
carried  on  business  apart  from  her  husband,  and  for  loss  of  profits, 
stock-in-trade,  and  fixtures,  which  she  had  purchased  with  her  separate 
earnings.— Jfoore  v.  Robinson,  48  L.J.  Q.B.  156 ;  40  L.T.  99 ;  27  W.R.  312. 

(xxvi.)  O.  A. — Separate  Trading — T>ebtor*8  Summons  against  Husband. — A 
debtor's  summons  was  issued  against  a  husband  in  respect  of  debts 
incurred  by  his  wife  in  carrying  on  a  separate  trade  under  her  maiden 
nnme,  the  wife  having  absconded :  Held  that  the  summons  must  be 
dismissed  with  costs. — Ex  parte  Shepherd,  Re  Shepherd,  48  L.J.  Bey.  35  ; 
89  L.T.  662;  27  W.R.  310. 

(xxvii.)  Ch.  Div.  F.  J. — Wife's  Equity  to  Settlement — Power  of  Appointment 
— In  a  settlement  made  by  the  Court  of  property  to  which  a  married 
woman  has  an  equity  to  a  settlement,  an  exclusive  power  of  appointment 
among  children  of  the  marriage  will  be  given  to  her. — OUver  v.  Oliver, 
39  L.T.  663. 
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IiiBuranoe:— 

(ii.)  Ch.  Div.  M.  B. — Lt/«  Inauranee — Concealment  of  Material  Fact. — In 
a  contract  of  life  assoranoe  the  not  fairly  aniwering  a  question  as  to 
proposals  made  to  other  offices,  is  oonoealment  of  a  material  fact  sufficient 
to  avoid  the  contract. — London  Atts^iranee  Co,  v.  Mansel,  27  W.B.  444. 

Landlord  and  Tenant:*- 

(xiv.)  Ex.  Div. — Apportionment — Rent — Assignee  of  Term-  S3  ^  84  Viet., 
c.  85. — The  Apportionment  Act,  1870,  enables  a  landlord  to  reooTer 
apportioned  rent  from  an  assignee  of  the  term  who  has  aasifrned  over 
daring  a  current  quarter  of  the  term. — Swansea  Bank  v.  Thomae,  27 
W.R.  491. 

(xv.)  O.  A. — Building  Agreement — Rent — Possession, — ^A  clause  in  a  building 
agreement  that  until  the  lease  is  executed  the  intended  lessee  shall  hold 
the  land  at  the  rent  and  subject  to  the  conditions  contained  in  the  lease, 
creates  a  liability  on  the  part  of  the  lessee  to  pay  the  sum  reserved  by 
way  of  rent  though  no  tenancy  has  actually  existed. — Adams  v.  Hagger, 
27  W.R.  403. 

(xvi.)  C.  P.  Div. — Distress — Injunction  to  Restrain — Judicature  Act,  1873. 
s,  25,  suh-s.  8. — An  injunction  to  restrain  a  landlord  from  exercising  his 
leg^l  right  of  distress  will  be  granted  only  upon  such  terms  and  con- 
ditions as  the  Court  shall  think  4t. — Shaw  v.  Earl  of  Jersey,  L.B.  4 
O.P.D.  120. 

(xvii.)  C.  H. — Lease — Covenant  for  Quiet  Enjoyment — Breach — Measure  of 
Damages. — In  an  action  for  damages  for  breach  of  a  covenant  for  quiet 
enjoyment  resulting  from  the  lessor  having  previously  granted  aright  of 
way  to  a  third  person  over  land  let  to  plaintiff :  Held  that  only  the 
damage  actually  sustained  at  the  time  of  issuing  the  writ  could  be  taken 
into  acoouat :  and  that  defendant  was  also  liable  to  repay  plaintiff  the 
costs  of  an  unsuocessf al  action  for  trespass  against  the  grantee  of  the 
right  of  way.— CWW  v.  Stenning,  27  W.R.  462. 

(xviii.)  Ch.  Div.  M.  H. — Lease — Covenant  not  to  Garry  on  Busiuess — Hospital, 
— The  lease  of  a  hoase  contained  a  covenant  not  to  carry  on  any  trade 
or  business,  or  to  suffer  any  act  or  thing  which  might  be  or  grow  to  the 
annoyance  or  injury  of  the  neighbouring  premises,  which  were  dwelling 
houses  :  Held  that  the  use  of  the  house  as  a  hospital  for  out.patient8 
suffering  from  diseases  of  the  throat  and  chest  was  a  breach  of  the 
covenant. — BramweU  v.  Lacy,  27  W.R.  463. 

(xix.)  Bx.  Div. — Lease — Covenant  to  Repair, — ^Premises  were  demised  for  a 
term  of  ninety -nine  years,  described  in  the  lease  as  a  parcel  of  land, 
together  with  the  messuage  and  all  other  buildings  thereafter  to  be 
erected,  and  an  acre  of  land  abutting  on  the  said  parcel  :  and  the  lease 
contained  a  covenant  by  the  lessee  to  keep  in  repair  the  said  messuage 
and  buildings  then  built  or  to  be  built  on  the  ground  demised,  or  any 
part  of  it:  Held  that  the  covenant  to  repair  extended  to  buildings 
erected  on  the  acre  of  land  subsequently  to  date  of  lease. — Htideon  ▼. 
Williams,  39  L.T.  632. 

(xx.)  Q.  B.  Div. — Lease  of  Beer  House — Imperilling  License. — 8.  took  an 
assignment  of  the  goodwill  and  stock.in-trade  of  a  beer-house  and  a 
transfer  of  the  license,  and  agreed  not  to  do  anything  to  imperil  the 
license  on  pain  of  forfeiting  the  tenancy  and  fixtures :  he  then  executed 
a  declaration  of  trust  in  favour  of  plaintiff,  a  married  woman  living 
apart  from  her  husband,  and  handed  to  her  the  license  indorsed  in  blank. 
She  carried  on  the  business  and  S.  went  away  to  sea :  Held,  that  S.'s 
absence  did  not  cause  the  license  to  be  imperilled  so  as  to  create  a 
forfeiture. — Moore  v.  R^jhinson,  48  L.J.  Q.B.  156. 
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(zzi.)  C.  A.—Proptffiy  TM—Deduction  from  Bmt—S  Sf  6  Yici.^  e.  3S,  m.  60, 103. 
— An  agreement  that  if  tenailt  will  oontinne  to  pay  the  fall  rent  without 
dedncting  landlord's  propertj-taz,  landlord  will  repay  him  the  amonnt  of 
the  tax,  is  not  illegal.  Decision  of  Q.B.  Div.  (L.R.  4  Q.B.D.  220 ;  48  L.J. 
Q.B.  277;  27  W.R.  396)  affirmed.— Lamb  f.  Brewster,  27  W.E.  478. 

Lands  ClauseB  Acts  :— 

(v.)  Ch..  Div.  F.  J. — Re-investment— Costa — Different  Companies. — On 
petition  for  re.investment  in  land  of  a  enm  made  up  of  four  amounts, 
varying  from  jS490  to  £1,797,  paid  into  Conrt  by  four  respondents  as 
parohase.moneys  for  lands  taken  compnlsorily,  the  costs  of  re-inyest- 
ment  were  ordered  to  be  borne  by  the  respondents  equally  and  of  the 
ad  V€dorem  stamp  rateably. — Ex  parte  Qovemors  of  Chrtsfs  Hospital, 
27  W.B.  468. 

Lord  Mayor's  Court  :— 

(ii.)  Ex.  Div. — Konsu,it  in  City  of  London  Court — Subsequent  action  in 
Lord  Mayor's  Court. — Where  judgment  of  nonsuit  had  been  given  in  an 
action  bronght  by  plaintiff  in  Oity  of  London  Court :  Held  that  this  was 
a  bar  to  a  fresh  action  for  the  same  cause  in  the  Lord  Mayor's  Conrt. — 
Davis  V.  Great  Eastern  Railway  Co.,  39  L.T.  636. 

Lanacy:— 

(ii.)  C.  A. — Appointment  of  Committee — Surrender  of  Lease. — ^Where  a  lunatic 
was  entitled  to  a  lease  for  seven,  fourteen,  or  twenty-one  years,  which 
it  was  desirable  to  surrender  at  the  expiration  of  the  seven  years,  and 
the  intended  committee's  security  could  not  be  completed  in  time  for 
notice  to  be  given  to  determine  the  tenancy,  the  Conrt  appointed  the 
lunatic's  wife  committee  of  the  lunatic's  interest  under  the  lease,  and 
authorized  her  to  give  the  notice. — Re  Lambert,  40  L.T.  205. 

(ni)  C.  A. — Deceased  Lunatie-^Cost  of  Proceedings— 26  ^  26  Vict.,  e.  86, 
s.  11. — Where  costs  have  been  properly  incurred  for  the  protection  of 
a  lunatic  and  his  estate,  the  Court  has  jurisdiction  to  order  such  costs 
to  be  paid  out  of  the  lunatic's  estate,  though  the  lunatic  has  died  before 
the  appointment  of  a  committee,  and  there  are  no  funds  in  Court. — Re 
Meares,  48  L.J.  Ch.  190;  40  L.T.  Ill ;  27  W.R.  369. 

(iv.)  C.  A. — Infant — Ward  of  Court — Jurisdiction.— The  High  Court  of 
Justice  and  the  Lancaster  Palatine  Court  have  jurisdiction  to  entertain 
applications  respecting  infants  wards  of  Court,  though  they  may  be  of 
unsound  mind. — Re  Edwaards,  McNeile  v.  Chambers,  48  L.J.  Ch.  233;  40 
L.T.  113. 

Market  :— 

(ii.)  Q.  B.  Div. — Negligence — Duty  of  Owner  of  Market. — The  owners  of  a 
market  for  the  sale  of  cattle  erected  some  iron  railings  near  the  site  in 
the  market  which  plaintiff  occupied  and  paid  a  toll  for,  which  were  of 
insufficient  height,  and  in  consequence,  a  cow  of  plaintiff's  was  killed  : 
Held  that  plaintiff  was  entitled  to  recover  damages. — Lax  v.  Mayor  of 
Darlington,  48  L.J.  Q.B.  143 ;  40  L.T.  64;  27  W.H.  338. 

Master  and  Servant:— 

(iv.)  C.  A. — Hiring — Contract  not  to  be  Performed  within  a  Tear — Statute  of 
Frauds. — Plaintiff  entered  defendant's  service  under  a  verbal  contract 
for  a  year,  to  commence  two  days  after  the  day  on  which  the  contract 
was  made,  and  before  the  expiration  of  the  year  was  dismissed :  Held 
that  the  contract  was  within  Sec.  4  of  the  Statute  of  Frauds,  that  no 
new  obv^tract  could  be  implied,  and  that  the  principles  of  equity  as  to 
part  perfbrmance  were  not  to  be  extended  to  contracts  of  this  nature. — 
Brittain  v.  Eossiter,  40  L.T.  240 ;   27  W.&.  432. 
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Mines :— 

• 

(vi.)  P.  C. — iT^'ttry  to  Neighhowr^a  Land — Measure  of  Damages. — ^In  an  ftotioii 
for  injury  to  property  by  a  mining  company  in  the  eieroiae  of  their  rights : 
Held  that  in  estimating  the  amount  of  compensation,  the  jnry  could 
properly  consider  the  farther  injury  which  might  result  from  the 
operations  already  carried  out. — Oreat  Laaey  Miniing  Co.  y,  Clagve, 
L.B.  4  App.  116 ;  27  W.B.  417. 

Mortgage  :— 

(xviii.)  Ch.  Div.  M.  R. — Auctioneer  Mortgagee-^  Sale  Commisnon.— An 
auctioneer  took  an  absolute  assignment  of  chattels  under  a  bill  of  sale  by 
way  of  mortgage,  and  afterwards  conducted  the  sale  of  the  chattels  by 
auction,  under  an  ag^ement  with  another  incumbrancer  :  Held  that  he 
was  entitled  to  charge  the  usual  commission  on  the  sale. — MiUer  ▼.  Beat, 
27  W.B.  408. 

(xix.)  C.  A.— Attornment  OloMse— Distress— Bills  qf  8ale  Act,  1854.— Amortgage 
was  executed  in  1876  by  a  company  to  secure  the  balance  of  its  account 
at  a  bank  limited  to  £50,000,  and  the  mortgagor  attorned  yearly  tenant 
to  the  mortgagee,  at  the  annual  rent  of  £6,000 :  subsequently  the 
mortgagees  levied  a  distress,  and  seised  chattels  which  realised  lees 
than  £5,000:  the  deed  was  not  registered  as  a  bill  of  sale,  and  a 
winding-up  order  was  made  shortly  afterwards :  Held  that  the  mortgagees 
were  entitled  to  retain  the  proceeds  of  sale  of  the  chattels. — Be  Stockton 
Iromvorks  Co.,  L.B.  10  Oh.  D.  386 ;  40  L.T.  19;  27  W.B.  433. 

(xx.)  Ch.  Div.  V.  C.  B.— Mortgage  of  Trust  Fund— Notice— Priority.— A 
notice  by  an  incumbrancer  of  a  trust  fund  to  the  solicitor  of  the  trustees 
of  the  fund  is  a  good  notice  to  the  trustees. — Saffron  Walden  Building 
Society  v.  Rayner,  27  W.B.  449. 

(xxi.)  Ch.  Div.  V.  O.  M.— !ZVtMt  for  Sale—BsBpress  Trust  of  Surplus- 
Statute  of  Limitations. — A  mortgage,  in  the  form  of  a  trust  for  sale,  con- 
tained a  trust  of  the  surplus  proceeds  for  the  mortgagor :  the  mortgagee 
entered  and  retained  possession  for  27  years  without  aoknowledgiiig 
the  mortagagor's  title :  on  the  mortgagees  death,  the  trustees  under  his 
will  sold  and  convejed  the  property  under  the  trust  for  sale,  having 
previously  consulted  persons  claiming  under  the  mortgagor  as  second 
mortgagees,  as  to  the  mode  of  sale :  Held  that  the  trustees  had 
acknowledged  the  title  of  the  second  mortgagees,  and  that  there  was  a 
trust  of  the  surplus  proceeds,  so  as  to  prevent  the  operation  of  the 
statute  of  limitations  against  the  mortgagor. — Johnson  v.  Mounsey, 
40  L.T.  93 ;  27  W.B.  389. 

Municipal  Law  :— 

(vi.)  Ch.  Div.  M.  TL.—Bsopenses  of  Opposing  Bill  in  Parliammt — 5  ^  6 
Will.  IV.,  c.  76,  8.  92 ;  35  j^  36  Vict.,  c.  91,  s.  S.—k  municipal  corpora. 
tion  may  defray,  out  of  the  borough  funds  or  rates,  the  expenses  of 
opposing  a  Bill  in  Parliament  attacking  either  their  existence  as  a 
corporation,  their  property,  or  their  rights  and  powers. — Attorney. Oeneral 
V.  Mayor  of  Brecon,  L.B.  10  Ch.  D.  204 ;  48  L.J.  Ch.  163 ;  40  L.T.  52 ; 
27  W.B.  332. 

New  South  Wales,  Law  of  :- 

(i.)  P.  C. — Mortgage — Notice  to  Pay — Excessive  Demand. — A  notice  under 
sec.  56  of  (Colonial  Statute)  26  Vict.,  No.  9,  is  not  bad  because  it 
demands  more  than  is  due  to  the  morligagee. — Campbell  v.  Commercial 
Banking  Co.,  40  L.T.  137. 
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Parent  and  Child  :— 

(i.)  Ch.  Dlv.  M.  R. — Advancement — Mother — Preaamption. —  Where  a 
mother  makes  a  pnrohase  or  inTestment  in  the  name  of  her  child  or  in 
the  joint  names  of  herself  and  child,  that  does  not  afford  the  presamp- 
tion  of  advancement. — Bennet  ▼.  Bennei,  L.B.  10  Oh.  D.  474. 

Partnership  :— 

(x.)  C.  A.,— Articles— Constrtiction— Good-will. — Partnership  articles  pro. 
vided  that  on  a  partner  ceasing  to  be  a  member,  acoonnts  shoald  be 
adjusted  by  payment  to  him  of  the  snm  foand  dae  on  taking  a  geneial 
aoooont  of  the  stock  and  other  estate  and  effects  of  the  partnership,  when 
a  fair  valuation  should  be  made  of  all  the  particulars  in  their  nature 
susceptible  of  valuation  ^  Held  that  the  good-will  ought  not  to  be 
included  in  the  valuation. — Steutart  v.  Qladstone,  40  L.T.  145. 

(xi.)  Ch.  Diy.  V.  C.  H. — Contract — Express  Stipulation  against  Partner- 
ship.— Although  a  contract  contains  an  express  stipulation  that  it  is  not 
to  be  construed  into  a  partnership,  and  is  only  to  relate  to  the  particular 
transaction  contemplated,  yet  if  it  confers  privileges  and  liabilities 
usually  incident  to  partnership,  as  between  the  parties  themselves  and 
with  respect  to  the  particular  transaction,  an  interest  arises  which  by 
law  enures  as  a  partnership. — Moore  v.  Davis,  27  W.B.  835. 

(xii)  C.  A. — Dissolution — Sale  of  Business — Name  of  Firm. — A  partnership 
between  Miss  A.  and  Miss  B.  carried  on  under  the  name  of  A.  and  B.  in 
London  was  dissolved  by  order  of  the  Court,  and  the  business  sold  to  B. 
A.  married  C.  and  they  started  a  similar  business  in  Paris  under  name  of 
A.  and  Co. :  Held  that  B.  could  not  be  restrained  by  C.  and  A.  from 
carrying  on  business  under  the  style  of  A.  and  B. — Levy  v.  Walker^ 
L.E.  10  Ch.  D.  436;  89  L.T.  664;  27  W.B.  370. 

(xiii.)  C.  A. — Loss  from  Partner's  Negligence — Arbitration — AsserU. — ^T.,  the 
managing  partner  of  a  colliery,  having  received  notice  from  an  adjoining 
owner  that  the  workings  were  being  carried  on  beyond  the  boundary, 
continued  to  carry  on  the  workings,  and  an  action  was  commenced 
against  him,  which  he  referred  to  arbitration,  and  damages  were 
assessed  at  £6,000 :  Held  on  anaction  by  T.  against  the  other  partners, 
that  though  they  did  not  know  of  the  reference  till  after  it  was  agreed 
upon,  they  had  by  their  subsequent  acts  assented  to  it ;  but  that  T. 
having  acted  vrith  gross  negligence  in  continuing  the  workings  after 
notice,  and  without  consulting  the  other  partners,  the  other  partners 
were  not  liable  to  contribute. — Thomas  v.  Atherton,  L.B.  10  Ch.  D.  185 ; 
40  L.T.  77. 

Patent:— 

(▼•)  P.  C. — Notice  of  Objection — Evidence. — It  is  sufficient,  prior  to  tendering 
evidence  of  instances  of  anticipation,  to  state  the  grounds  of  objection 
to  extension  of  letters  patent  without  stating  particulars  of  objections. — 
Re  BaWs  Patent,  L.B.  4  App.  171 ;  27  W.B.  477. 

(vi.)  P.  C. — Presumption  of  Inutility — Prolongation. — Where  the  utility  of  a 
patent  has  not  been  tested  by  actual  employment,  the  question  to  be 
considered  on  an  application  for  prolongation  is,  whether  the  evidence 
is  sufficient  to  rebut  the  presumption  of  its  inutility  arising  from  its 
non-use. — Re  Hughes'  Patent,  L.B.  4  App.  174. 

(vii.)  Ch.  Div.  V.  C  "R.—Specification^Part  not  Novel.-^Held  that  a 
patent  was  bad  for  want  of  novelty,  on  the  ground  that  the  specification 
contained  a  claim  for  a  part  of  the  machine  patented,  which  was  not 
noveL — Roberts  v.  Heywood,  27  W.B.  454. 
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(viii.)  Ch.  DiV.  F.  J. — Speeifieation — Sufficiency. — The  Bpeoificaiaon  miiBt 
desoribe  the  iiiFeiition  fairly,  and  with  reasonable  precision,  so  as  to 
enable  an  ordinary  workman  to  mannfactare  the  article  withoat  further 
assistance. — Wegmann  y,  Corcora/a,  39  L.T.  66S ;  27  W.B.  357. 

Poor  Law  :— 

(iv.)  Q.  B.  Div. — Uating  Appeal — Arbitration — AasMSVMWt  ComnUtise — 
Costs — 25  i'  26  Vict.f  e.  103,  8.  20. — Where  on  a  rating  appeal  a  reference 
to  arbitration  was  agreed  upon,  the  agreement  beii^  expressed  to  be 
made  between  the  appellants  and  the  assessment  committee  on  behalf  of 
the  gaardians,  and  an  award  was  made  in  favour  of  appellants,  which 
directed  the  other  party  to  pay  costs :  Hdd  that  an  action  would  not 
lie  against  the  assessment  committee  to  recover  such  costs. — Leicester 
Waterworks  Co.  v.  Nuttall,  L.R.  4  Q.B.D.  18  j  48  L.J.  M.C.  41 ;  39  L.T. 
624 ;  27  W.K.  364. 

Power  of  Appointment  :— 

(iii.)  Ch.  Div.  M.  R.—niusory  Appointment—ll  Geo.  IV.,  ^  1  Wai.  IV., 
c.  46. — Since  the  passing  of  the  Illusory  Appointments  Aot,  an  appoint- 
ment under  a  non^exdusive  power  of  an  entire  fund  amongst  the  objects 
and  the  survivors  and  survivor  of  them  is  valid.  — Hs  Capon's  IWtii, 
L.B.  10  Ch.  D.  484 ;  27  W.B.  376. 

Praotioe  :— 

(oxxvii.)  C.  A. — Appeal — Parties — Costs — Shorthand  Notes — Ord.  68,  rr.  2, 8.— 
A.,  B.,  and  C,  having  jointly  agreed  to  take  certain  shares  in  a  company, 
were,  on  its  winding-up,  settled  on  the  list  of  contributories  in  respect  of 
such  shares,  and  a  sum  of  £310,  which  had  previously  been  paid  for 
them,  was  credited  to  A. :  B.  appealed,  and  served  only  the  official 
liquidator.  The  Court  held  that  the  £810  ought  to  be  credited  to  A., 
B.,  and  C.  generally,  and  made  an  order  crediting  B.  with  one- third  of 
it.  Ooets  of  shorthand  notes  of  evidence  in  the  Court  below  will  only  be 
allowed  on  an  appeal,  when  a  case  is  made  out  for  such  allowance. — 
Re  Duchess  of  Westminster  Silver  Lead  Ore  Co.,  L.B.  10  Ch.  D.  807. 

(ozxviii.)  C.  A. — Appeal — Special  Case — Arhibration  tmder  Lcunde  Clatues  Act 
—-8  Vict.,  c.  18,  8.  25. — An  appeal  lies  to  the  Court  of  Appeal  from  a 
decision  of  a  Divisional  Court,  on  a  special  case  submitted  by  aa  arbi- 
trator appointed  under  Sec.  25  of  Lands  Clauses  Act,  1845. — Bidder  v. 
North  Staffordshire  Rail  Co.,  48  L.J.  Q.B.  248. 

(cxxix.)  O.  A. — Appeal — Time — Verdict  of  Judge — Ord.  89,  r.  la. — Where  in 
an  action  in  the  Chancery  Division  issues  of  fact  are  settled  at  the  com- 
mencement  of  the  trial,  then  the  finding  of  the  judge  on  the  facts  is  an 
interlocutory  order,  whether  delivered  at  the  same  time  as  his  judgment 
or  not ;  but  if  no  definite  issues  are  settled,  the  whole  judgment  and  the 
finding  of  facts  may  be  appealed  from  together. — Lowe  ▼.  Lowe,  LS. 
10  Ch.  D.  432;  40  L.T.  236;  27  W.B.  309. 

(cxxx.)  Ch.  Div.  V.  C.  M,.— Attachment— Contempt -Unirue  Copy  of  Order 
Delivered. — ^An  order  was  made  orderiDg  the  father  of  an  infant  to 
deliver  the  infant  to  the  mother.  The  order  was  entitled  in  the  matter 
of  the  infant  and  of  the  Act  36  &  37  Vict.,  c.  12.  The  copy  delivered 
to  the  father  was  entitled  only  in  the  matter  of  the  Act,  but  had  the 
surname  of  the  infant  endorsed  outside.  The  father  did  not  comply 
with  the  order:  Held  that  the  service  was  insufficient,  and  writ  of 
attachment  against  the  father  set  aside. — Re  Holt,  40  L.T.  207;  27 
W.B.  486. 

(oxzxi.)  Q.  B.  Diy.— Attachment  of  Dehtr— Order  to  Pay  Money.'-Ord.  42, 
r.  20;  45  r.  2. — Ord.  45,  r.  2,  applies  only  to  judgments,  and  does  not 
include  an  order  of  the  Court  for  payment  of  money. — Cremetti  v.  Crom, 
27  W.B.  411. 
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(ozxxii.)  Q.  B.  DiV. — Charging  Order — Death  of  Judgment  Debtor — 1  <j'  2 
Vict.f  c.  110,  89.  H,  15. — An  order  charging  stock  nnder  1  &  2  Vict., 
o.  110,  88.  14, 15,  cannot  be  made  sbsolate  where  it  appears  that  the 
jndgment  debtor  was  dead  when  the  order  nisi  was  obtained. — Finney 
▼.  Hinde,  L.B.  4  Q.B.D.  102 ;  48  L.  J.  Q.B.  276 ;  40  L.T.  193 ;  27  W.R.  413. 

(ozzxiii.)  Ch.  DiV.  V.  C.  B. —  Claim  in  Chamber 3 — Cross-examination  before 
Special  Eaaminer — Transfer  into  Court. — On  a  claim  in  Chambers  in  an 
administration  snit,  a  special  examiner  was  appointed  to  hear  the  cross- 
examination  of  witnesses.  Thoagh  the  cross-examination  was  nearly 
completed,  the  further  hearing  of  the  matter  was  transferred  into  Conrt. 
^Commercial  Union  Assurance  Co,  v.  Unelli,  39  L.T.  665 ;  27  W.R.  356. 

(cxzxiv.)  Ch.  Div.  V.  C.  B. — Cotiduct  of  Action — Executor.— Where  an 
executor  had  commenced  an  action  to  recoTor  moneys  doe  to  bis 
testator's  estate,  the  Court  refused  to  deprive  him  of  the  conduct  of 
the  action  at  the  instance  of  beneficiaries,  though  the  action  was  against 
his  own  father.— Lon^boimM  ▼.  Fisher,  40  L.T.  124 ;  27  W.B.  405. 

(cxzzv.)  Cll.  Diy.  M.  Br. — Costs — Ad/ministration  Action — Attending  Proceed, 
ings — Special  Leave. — A*  party  served  with  notice  of  decree  in  an 
administration,  who  attends  proceedings  in  Chambers  nnder  the  common 
order  of  course  without  obtaining  special  leave,  will  not  be  entitled  to 
costs,  but  may  be  ordered  to  pay  extra  costs  occasioned  by  his  attendance. 
■—Sharp  v.  Lush,  L.B.  10  Ch.  D.  468;  48  LJ.  Ch.  231. 

(cxxxvi.)  C.  A.— Costs— Claim  under  £20— Co^itroct— 30  ^  31  Vict.,  c.  142. 
s.  6. — An  action  against  carriers  for  non-delivery  of  goods  from  negligence 
is  founded  on  contract  within  See.  6  of  the  County  Courts  Act,  1867. — 
Fleming  v.  Manchester,  Sheffield,  and  Lincoln  BuU.  to.,  L.B.  4  Q.B.D.  81 ; 
89  L.T.  656  ;  27  W.B.  481. 

(oxzxvii.)  Ch.  Div.  P.  J. — Costs — Counter  Claim. — In  a  case  in  which  both 
claim  and  counter-claim  are  dismissed  with  costs,  the  defendant  has 
only  to  pay  the  sum  by  which  the  costs  of  proceedings  have  been  increased 
by  the  counter-claim. — Saner  v.  Bilton,  27  W.B.  472. 

(oxzzviii.)  Q.  B.  Div. — Costs — Counter-Claim — Action  Remitted  to  County 
Court — Alteration  of  Certificate. — An  action  in  which  plaintiff  claimed 
£50  and  defendants  counter-claimed  £10  and  paid  £40  into  Court  was 
remitted  to  a  County  Conrt,  and  the  registrar  certified  a  verdict  for  the 
plaintiff  for  fifteen  shillings  :  Held  that  the  Court  could  alter  the  certifi. 
oate  by  distributing  the  findings  on  the  issues  so  far  as  to  give  defendant 
the  costs  of  the  counter-claim. — Davidson  v.  Gray,  40  L.T.  192. 

(ozzxiz.)  Ex.  Div. — Costs— Counter.CUUm — General  Costs. — In  an  a^on 
and  counter-claim  a  verdict  was  found  for  plaintiff  for  £90  on  his  claim, 
and  for  defendant  for  £15  on  his  counter-claim,  and  one  shilling  damages 
for  detention  of  a  book  which  the  judge  ordered  to  be  returned,  and 
assessed  at  £150  to  ensure  return.  There  was  no  counter-claim  for 
detinue.  The  associate's  certificate  stated  that  the  judge  directed  judg- 
ment to  be  entered  for  plaintiff  for  £75,  and  for  defendant  for  the  return 
of  the  book  or  £150  and  one  shilling  damages :  Held  that  plaintiff  was 
entitled  to  general  costs  of  the  action,  and  defendant  to  costs  of  those 
issues  on  which  he  had  succeeded. — HalUman  v.  Price,  27  W.B.  490. 

(cxl.)  O.  A. — Costs — Higher  or  Lower  Scale — Jurisdiction  of  Judge — Rules 
of  Court  (Costs),  Ord.  6,  r.  8. — A  judge  has  no  power  to  delegate  to  a 
master  the  authority  given  him  by  Bules  of  Supreme  Court  (Costs), 
Ord.  6,  r.  3,  with  reference  to  allowing  costs  on  higher  or  lower  scale. — 
Corticmi€  Floor  Covering  Co.  r.  Tull,  27  W.B.  373. 

(cxli.)  C.  A.—  Costs — Interlocutory  Proceedings. — £.  haWng  been  joined  as  a 
third  party  in  an  action,  appealed  against  the  order  joining  him,  and  his 
appeal  was  dismissed  with  costs,  and  at  the  trial  he  obtained  a  judgment 
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dismiBsing  him  from  the  action  with  costs  against  the  party  joining  him, 
which  order  was  affirmed  on  appeal :  Held  that  the  Court  of  Appeal  had 
no  power  to  alter  their  judgment  on  the  interlocutory  proceedings  so  as 
to  give  E.  his  costs  of  those  proceedings. — Beynon  v.  QoddeUf  48  L.J. 
Ex.  80. 

(oxlii.)  Q.  B.  Div.— .Costo— Paymene  into  Court^Ord.  80,  rr.  1,  2,  4.— Where 
defendant  pays  money  into  Court  under  Ord.  30,  rr.  1,  2,  and  plaintiff 
accepts  the  same  in  satisfaction  but  not  ¥rithin  the  time  provided  by 
r.  4,  he  loses  his  absolute  right  to  all  the  costs,  and  must  apply  to  the 
Court  under  Ord.  66,  when  the  Judge  will  exercise  his  discretion  as  to 
any  circumstances  by  which  the  defendant  may  have  been  prejudiced  by 
the  delay,  allowing  defendant  costs  properly  incurred  since  the  payment 
in. — Oreaves  v.  Flemingf  27  W.E.  468. 

(cxliii.)  Ch.  DiV.  M.  B. — Costa — Petition  under  Statute— Discretion  of  Courts 
Ord.  66  — ^The  effect  of  the  Judicature  Act,  1876,  and  Ord.  56,  is  to 
repeal  all  previous  enactments  directing  costs  to  follow  certain  rules,  and 
to  give  the  Judges  of  tlie  High  Court  discretion  as  to  costs  in  all  oases, 
including  proceedings  under  previous  statutes  which  are  silent  as  to  the 
costs  of  those  proceedings. — Ex  parte  Mercers*  Co.,  L.B.  10  Ch.  D.  481 ; 
27  W.R.  424. 

(cxliv.)  C.  A. — Counter-Claim — Discretion  of  Judge — Ord,  19,  r.  3  ;  22,  r.  9.— 
The  question  whether  a  counter-claim  shall  be  excluded  is  not  so  entirely 
in  the  discretion  of  the  Judge  as  to  preclude  an  appeal. — Huggons  v. 
Tweed,  L.R.  10  Ch.  D.  369. 

(oxlv.)  Ex.  Div.  Ireland. — Cownter.CloMn — Slander. — In  an  action  for 
slander,  defendant  set  up  a  counter-claim  for  damages  in  respect  of 
slander  spoken  by  plaintiff  on  a  prior  occasion  to  tibat  on  which  the 
words  complained  of  by  plaintiff  were  uttered :  Held  that  the  counter- 
claim  was  good. — Quin  v.  Hession,  40  L.T.  70. 

(ozlvi.)  P.  D.  A.  Div.—Default  of  Appea/rance— Action  in  Rem — Ord.  9,  r.  10. 
— In  ordinary  default  causes  in  rem  the  times  at  which  steps  in  the  action 
may  be  taken  date  from  the  service  of  the  writ  of  summons. — The  Maria, 
39  L.T.  649. 

(oxlvii.)  P.  D.  A.  Div,— Discontinuance— Cross  Cause— Substituted  Service.— 
A  letter  from  plaintiff's  solicitors  to  defendant's  solicitors  announcing 
that  they  were  instructed  to  proceed  no  further  with  the  action :  Held  a 
sufficient  notice  of  discontinuance :  after  such  notice  it  is  not  competent 
for  the  defendant  to  obtain  substituted  service  of  writ  in  a  croas  oaose 
on  the  solicitor  of  the  original  plaintiff.—  The  Pomerania,  89  L.T.  642. 

(ozlviii.)  Q.  B.  Div. — Discontinuance — Ord.  23,  r.  1. — After  an  action  had  been 
referred  to  an  arbitrator  to  state  a  special  case,  and  he  had  found  the 
facts  with  regard  to  all  but  a  small  part  of  the  claim  in  defendant's 
favour,  plaintiff  applied  for  leave  to  discontinue  the  action :  Held  that 
leave  ouirht  not  to  be  granted. — Stahlschmidi  v.  Wdlfbrd,  L.B.  4  Q.B.D. 
217 ;  40  L.T.  194 ;  27  W.E.  412. 

(uxlix.)  Ch.  Div.  V.  C.  B. — Discovery — Affidavit  of  Documents— Attachment.— 
Plaintiff  having  obtained  an  order  for  attachment  of  defendant  for  defianlt 
in  not  filing  an  affidavit  of  documents,  defendant  filed  an  affidavit  and 
obtained  an  60  parte  order  discharging  his  contempt:  on  motion  by 
plaintiff  the  ex  parte  order  was  set  aside  on  the  g^und  that  the  affidavit 
was  insufficient. — Price  v.  P^ice,  48  L.J.  Ch.  216. 

(cl.)  Ch.  Div.  V.  C.  IK,— Discovery— Affidavit  of  Documents— Lunatic 
Plaintiff — Ord.  31,  r.  12. — Where  a  plaintiff  of  unsound  mind  sues  by  a 
next  friend,  the  defendant  is  entitled  to  an  affidavit  of  documents  by  the 
next  friend  or  by  some  one  acquainted  with  the  facts. — Higginson  r.HdU, 
L.E.  10  Ch.  D.  236 ;  48  L.J.  Ch.  260 ;  89  L.T.  603 ;  27  W  JL  469. 


QUARTERLY  DIGEST.  93 

(oli.)  C.  A. — Discovery — Affidavit  of  Doctunent — Privilege— Ord,  81,  r.  13. — 
An  affidavit  aa  to  dooaments  by  a  party  objecting  to  produce  them  is 
insaffioieut  if  it  merely  states  that  the  dooamenta  are  privileged;  it 
ought  to  state  and  verify  the  facts  upon  which  the  objection  is  grounded. 
—QanUner  r.  Irvin,  L.B.  4  Ex.  D.  49;  48  L.J.  Ex.  223 ;  27  W.R.  442. 

(olii.)  Ch..  Div.  V.  C.  B.  — Discovery — Inspection  of  Documents — Notice  to 
Produce— Ord.  81,  rr.  15|  17. — Notice  to  produce  documents  referred  to 
in  a  party's  pleadings  or  affidavits  must  be  in  the  form  prescribed  by 
Ord.  31,  or  an  equivalent  form,  in  order  to  entitle  the  applicant  to  an 
order  for  inspection  under  rule  17. — Re  The  Credit  Company,  48  L.J. 
Ch.  221;  27  W.R.  380. 

(diii.)  Q.  B.  Div. — Discovery — Interrogatories — Striking  Out — Ord,  81,  r.  5. — 
Objections  to  particular  interrogatories  on  the  gpround  of  irrelevance,  or 
that  they  relate  to  the  other  party's  evidence,  must  be  taken  in  the 
affidavit,  and  do  not  afford  ground  for  striking  out  the  interrogatories. — 
Oay  V.  Lahouchere,  L.R.  4  Q.B.D.  206;  48  L.J.  Q.B.  279;  27  W.R.  418. 

(cliv.)  Ch.  Div.  M.  B. — District  Registry — Motion  in  Chancery  Division — 
Ord,  36,  rr,  1,  4. — ^A  motion  made  in  the  Ch.  Div.  in  an  action  begun  in 
a  district  registry  has  the  effect  of  removing  such  action  to  London. — 
Dyson  v.  Pickles,  27  W.R.  376. 

(dv.)  Ch.  Div.  V.  C.  B,— Evidence— Admittirig  after  Reply--Patent  Action. 
— Farther  evidence  of  plaintiff  admitted  after  reply,  when  defendants 
had  gone  into  evidence  on  questions  not  raised  on  their  pleadings. — Adair 
V.  Foimjr,  40  L.T.  61. 

(olvi.)  C.  A. — Injunction — Interpleader  Issue — Sale  by  Sheriff — Judicature  Act, 
1873,  s,  24,  suh-sec,  5. — The  sheriff  being  about  to  sell  goods  under  an 
order  in  an  interpleader  issue  directed  between  the  trustee  of  a  settle- 
ment and  an  execution  creditor  of  the  husband :  the  wife  brought  an 
action  in  the  Chancery  Div.  against  the  creditor,  the  trustee,  and  the 
sheriff,  claiming  an  injunction  to  restrain  the  sale :  Held  that  the  in- 
junction was  an  order  restraining  proceedings  in  another  division  of  the 
High  Court,  and  was  inconsistent  with  sec.  24,  sub-aeo.  5,  of  the  Judi- 
oature  Act,  1873.— TFnj^^^  v.  Redgrave,  40  L.T.  206. 

(olTii.)  C.  A. — Interpleader — Claim  for  Part  of  Goods, — Held,  reversing  the 
decision  of  C.P.  Div.  {Practice  xl.,  p.  27),  that  the  claimant  was  entitled 
to  the  amount  paid  into  Court,  and  to  the  costs. — Plummer  v.  Price,  89, 
L.T.  657. 

(dviii.)  C.  P.  Div.— InfflrpZeod^r— 1  ^  2  WiU,  17,,  c.  68,  «.  1.— Defendant,  the 
proprietor  of  a  horse  depository,  sold  there  a  horse  belonging  to  A.,  to 
B.,  under  conditions  under  which  B.  might,  if  he  considered  the  horse 
unsound,  return  it  within  two  days  of  sale,  and  refer  the  question  of 
soundness  to  veterinary  surgeons.  B.  accordingly  returned  the  horse, 
and  claimed  the  purchase-money.  A.  also  claimed  from  defendant 
the  proceeds  of  the  sale :  Held  that  defendant  was  not  entitled  to  an 
interpleader  ordec,— Wright  r.  Freeman,  48  L.J.  C.P.  276;  40  L.T.  134. 

(dix.)  Ch.  Div.  V.  C.  M.— Motion  for  Decree— Admissions— Ord,  40,  r.  11. 
— On  admissions  in  a  statement  of  defence  in  an  administration  action, 
on  notice  of  motion  for  a  decree  or  decretal  order,  an  order  can  be  made 
under  Ord.  40,  r.  11,  on  motion  without  setting  down  the  motion. — Re 
Barker,  Hetherington  v.  Longrigg,  L.R.  10  Ch.  D.  162 ;  4S  L. J.  Ch.  171 ; 
27  W.R.  393. 

(clx.)  C.  A. — New  Trial — Action  Remitted  to  County  Court — Ord,  39,  r.  1. — 
When  an  action  in  a  Superior  Court  has  been  remitted  to  a  County 
Court  under  19  &  20  Vict.,  c.  108,  s.  26,  and  tried  by  a  judg^  without  a 
jury,  application  for  a  new  trial  must  be  made  to  a  Divisional  Court, 
and  not  to  the  Court  of  Appeal. — Davis  v.  Oodbehere,  27  W.R.  486. 
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(olxi.)  Q.  B.  Div,— PoreietH- iiddffHfPlatnii^—  ConaefU—Ord,  16,  r.  2.— When 
an  appUoation  ib  made  onder  Ord.  16,  r.  2,  to  add  another  person  m 
plaintiff,  the  Conrt  will  require  proof  of  the  oonaent  of  each  perwoB.— 
Tv/rqwmd  y.  Fearofit  40  L.T.  191 ;  27  W.B.  896. 

(clxii.)  C.  P.  Div. —Pari4e8—8ub8tituHng  PlawUff'-'Ord,  16,  r.  2.— Plaintiff 
company  having  paved  roads  onder  the  oontrol  of  the  M.  vestry,  and 
being  nnder  a  contract  to  keep  them  in  repair,  brought  an  action  against 
defendants,  alleging  that  they  had  injured  the  pavement,  and  thereby 
caused  plaintiffs  additional  expense.  An  order  was  made  substituting 
the  M.  vestry  as  plaintiffs  without  their  consent. — Vol  de  Traven  Am- 
phalte  Co,  v.  London  TSramways  Co.,  40  L.T.  133. 

(clziii.)  Ch..  Div.  V.  C.  M. — Payment  into  Court — District  Begistry — Beeeivtr 
— 85  ^  86  Victf  c.  44. — A  receiver  in  a  cause  proceeding  in  a  district 
registry  having  been  ordered  to  pay  balances  into  Court,  paid  them  to 
the  district  registrar,  who  placed  them  to  an  account  in  his  own  name 
in  the  Liverpool  branch  of  the  Bank  of  England :  Held  that  this  wu 
improper,  and  that  the  money  must  be  paid  into  Court. — Finlay  v.  Dovw, 
39  L.T.  662;  27  W.B.  884,  862. 

(clxiv.)  Ch.  Div.  F.  J. — Payment  out— Person  of  Unsound  Mind— Trustee 
Relief  Act. — Money  to  which  a  married  woman,  whose  husband  was  of 
unsound  mind  not  so  found,  was  entitled,  having  been  paid  into  Court, 
was  ordered  to  be  paid  out  on  her  separate  receipt,  she  undertaking  to 
apply  it  towards  the  maintenance  of  herself  and  her  husband. — Be 
Dixon*s  Trusts,  40  L.T.  208. 

(dxv.)  Ch.  Div.  V.  C.  H.,— Payment  out  of  Court— Trustee  RsU^  Act— 
Costs. — ^A  person  presenting  a  petition  for  payment  out  of  a  sum  in 
Court,  under  the  provisions  of  the  Trustee  Belief  Act,  cannot  object  to 
pay  the  costs  of  the  payment  in,  and  of  the  appearance  on  the  ground 
that  the  party,  who  paid  the  sum  in,  had  no  power  to  do  so  under  those 
Acts.— 226  Sutton,  27  W.B.  429. 
(cbcvi.)  Ch.  Div.  M.  B,,— Payment  out  of  Court— Trustee  ReU^  Act— Service 
on  Absent  Parties.— On  a  petition  under  the  Trustee  Belief  Act  for  pay- 
ment out  of  Court  of  a  fund  to  which  numerous  parties  were  entitled, 
most  of  whom  were  not  before  the  Court;  a  former  order  having 
directed  inquiries  necessary  to  ascertain  the  parties  entitied,  and  the 
chief  clerk  having  made  his  certificate,  it  was  ordered  that  the  petitioner 
be  at  liberty  to  serve  a  copy  of  the  petition,  and  of  the  former  sad 
present  order,  and  of  the  certificate,  upon  the  several  persons  named  in 
the  certificate,  and  that  the  petition  stand  over  till  such  service  had 
been  effected.— 12«  Battershy's  Trusts,  L.B.  10  Ch.  D.  228. 

(olxvii.)  H.  Ii. — Pleading — Demurrer — Statute  of  Limitaiions. — Where  a  defen- 
dant demurs  to  a  statement  of  claim  in  an  action  for  the  recovery  of  real 
estate,  he  may  raise  the  defence  of  the  statute  of  limitations,  although 
that  is  not  the  express  ground  of  the  demurrer. — Dawkins  v.  Lord 
Penrhyn,  L.B.  4  App.  51;  89  L.T.  688;  27  W.B.  178. 

(olxviii.)  C.  P.  J}iv,  — Pleading— Fraud  — Amendm0nt.  —  Pltdjiiaft  claimed 
damages  for  fraudulent  misrepresentation,  whereby  he  was  induced  to 
receive  bills  drawn  by  N.,  in  payment  of  purchase-money,  which  biUs 
were  dishonoured,  and  alleged  that  defendant  undertook  to  discount  the 
bills,  but  did  not  allege  any  consideration  for  this  promise,  nor  spedfio 
damages  for  the  breadi  of  it :  the  jury  found  that  defendant  was  not 
guilty  of  fraudulent  representation,  but  that  he  had  agreed  to  disooant 
the  bills:  Held  that  defendant  was  entitled  to  judgment:  leave  to 
amend  refused. — Noad  v.  Murrow,  4G  L.T.  100. 

(clxix.)  C.  P.  "Div.— Plsading— Matter  of  Law — Ord.  27,  r.  1. — Statements  in 
a  pleading  which  are  not  demurrers,  but  allege  only  matters  of  bbw 
that  might  be  raised  by  demurrer,  may  be  struck  out  as  embarrassing* — 
Stokes  V.  Grant,  L.B.  4  C.P.D.  26 ;  40  L.T.  86;  27  W.B.  897. 
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(olzz.)  Ch.  Div.  V.  C.  B.—Pleadiiig— Question  heUoem  Co'De/endamts-- 
Judieatw-e  Act,  1878,  ».  24,  «ttb.«.  2— Ord.  16,  r.  17.— A.  and  B.  having 
entered  into  an  agreement  with  C.  for  working  a  mine,  A.  brought  au 
action  against  B.  and  0.,  claiming  to  have  the  agreement  cancelled, 
or  for  aooonnta :  B.  was  ont  of  the  jnriBdiction :  after  0.  had  delivered  a 
defence  and  oonnter-claim,  B.  delivered  a  pleading,  consiBting  of  a 
statement  of  defence  admitting  the  claim,  a  reply  to  the  coanter-olaim 
and  a  clain^  against  C.  identical  with  A.'s  :  Held,  on  motion  by  B.,  that 
he  was  entitled  to  an  order  enabling  him  tot>btain  the  relief  claimed  in 
this  action.— Bojrot  v.  Easton  (2),  27  W.B..  404. 

(olzxi.)  Q.  B.  Div.  lrelBJld.—Pleading-~Recovery  of  LcmdStatement  of 
Claim. — In  an  action  for  the  recovery  of  land  when  plaintiff  sets  oat  a 
good  title  to  the  land,  it  is  unnecessary  for  him  to  show  under  what  title 
a  defendant  in  possession  claims. — Hodgins  v.  Hickaon,  89  L.T.  644. 

(dzxii.)  C.  P.  Div.  Ireltknd.— Pleading— Special  Indoraemeni^Ord.  8.  r.  6. 
— In  an  action  on  a  promissory  note  the  writ  set  forth  the  note,  but 
claimed  only  a  portion  of  the  amount  for  which  it  was  drawn  without 
stating  specifically  any  credit  given  :  Held,  a  good  special  indorsement : 
at  defendant's  request  plaintiff  was  directed  to  serve  a  statement  of 
claim. — Hibernian  Joint  Stock  Company  v.  Mc  Donnell,  39  L.T.  675. 

(clzxiii.)  C.  A.—PleadingStatement  of  Claim— Ejectment— Deciaiou  of  Q.B. 
Div.  (see  Practice  cxvii.,  p.  64)  reversed.— P^iiWip*  v.  PhilUpSt  L-B-  4 
Q.B.D.  127  ;  48  L.J.  Q.B.  186  ;  39  L.T.  656  ;  27  W.R.  436. 

(ohmv.)  Ex.  Div.  Ireltklld.— Pleading— Striking  out—Ord,  19,  rr.  17,  20, 22. 
— A  paragraph  in  the  statement  of  defence  in  an  action  for  breach  of 
contract,  whereby  defendant  denied  the  allegations  in  the  statement  of 
claim  generally,  and  also  a  paragraph  alleging  that  a  sale  by  auction  was 
not  bond  fide,  because  biddings  had  been  made  by  a  "  puffer  :**  ordered 
to  be  struck  out. — Jones  v.  Quvrvn,  40  L.T.  136. 

(cizxy.)  Q.  B.  Div.— Referee's  Report^AppUcaium  to  Send  Back,— Where  a 
referee  has  made  his  report,  an  application  to  send  the  case  back  to  him 
should  be  made  on  notice  of  motion.— Gfravex  v.  Taylor,  27  W.R.  412. 

(dzzri.)  Ex.  l>iY,— Remitting  Aetitm  to  Coumty  Court^-30  Sf  31  Yict,  e.  142, 
s,  10. — A  Judge  at  chambers  may  properly  decline  to  remit  an  action  to 
a  County  Court,  under  sec.  10  of  County  Courts  Act,  1867,  without 
requiring  an  affidavit  by  plaintiff  in  answer  to  defendant's  affidavit. — 
Coxtoell  V.  London  General  Omnibus  Co.,  27  W.R.  381. 

(olzxvii.)  Ch.  Div.  M.  B. — Sale  by  Order  of  Court — Conduct — Advertising. — 
Where  the  conduct  of  a  sale  directed  by  the  Court  has  been  given  to  one 
party,  another  party  has  no  right  to  interfere  by  advertising  the  sale. — 
Dean  v.  Wila(m,  L.R.  10  Ch.  D.  186;  48  L.J.  Ch.  148 ;  27  W.R.  377. 

(clzzviii.)  C.  A.—  Seccmd  Action — Judgment  obtained  by  Fraud — Jurisdiction. — 
Wliere  a  defendant  in  an  action  has  obtained  judgment  in  his  favour  by 
means  of  fraud,  it  is  doubtful  whether  plaintiff  can  on  that  g^und  bring 
a  second  action  about  the  same  matter. — Flower  v.  Lloyd,  L.R.  10  Ch.  D. 
827 :  89  L.T.  618. 

(olzxiz.)  P.  D.  A.  Div. — Sequestration — Pension  for  Past  Services, — Where 
under  an  order  of  the  Court  a  party  is  liable  to  the  payment  of  a  sum  of 
money,  the  Court  will  restrain  him  from  receiving  a  pension  due  to  him 
for  past  services,  and  will  empower  a  third  person  to  receive  the  pension, 
but  will  not  make  an  order  against  the  Paymaster. General  to  compel  him 
to  pay  the  pension  to  such  third  person. — Sansom  v.  Sansom,  39  L.T.  642. 

(clzzz.)  Q.  B.  Div. — Special  Indorsement— Leave  to  Defend — Affidavit  in 
Reply — Ord.  14,  r.  8. — When  defendant  has  filed  an  affidavit  for  leave  to 
defend  under  Order  14,  r.  3,  plaintiff  has  no  right  to  tile  an  affidavit  by 
way  of  reply. — North  Central  Waggon  Co.  v.  North  Wales  Waggon  Co., 
89  L.T.  628. 
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(ulzzxi.)  Bv.  Div. — Special  Indorsement — Leave  to  Defend — Ord.  14,  r.  1.— 
Where  application  to  sign  jud^nnent  is  made  by  plaintiff  under  Order  14, 
r.  1,  and  defendant  by  his  affidavit  admits  part  of  the  claim  and  discloses 
a  defence  as  to  the  residue,  the  master  has  no  power  to  make  the  lea^e 
to  defend  as  to  the  residue  conditional  on  payment  to  plaintiff  of  the 
part  admitted  to  be  due. — Dennis  v.  Seymow,  27  W.B.  476. 

(clxzzii.)  Ch.  Div.  V.  C.  H. — Tenant  pur  autre  vie — Production  of  cestui  qw 
vie— 6  Anne,  c.  18. — I'^here  application  is  made  under  6  Anne,  c.  18,  b.  1, 
to  the  party  in  possession  of  an  estate  for  the  production  of  a  cestui  que 
vie,  and  the  party  in  possession  does  not  respond,  the  applicant  is  entitled 
to  an  order  for  production. — Re  Oiven,  L.B.  10  Ch.  D.  166 ;  48  L.J. 
Ch.  248  ;  27  W.B.  305. 

(olzxxiii.)  Ch.  Div.  V.  C.  B.— 'Transfer  of  Action—Arhitration^Award  mads 
a  Rule  of  Court — Ord.  61,  r.  2a. — A  local  board  of  health  having  a  daim 
against  a  testator  for  non-repair  of  roads,  made  a  demand  on  the  tenant 
for  life  nnder  the  will  and  the  executor,  as  statutory  owners,  for  payment 
of  the  amount  of  the  claim.  The  owners  disputed  their  liability  and 
the  matter  went  to  arbitration  which  the  owners  did  not  attend,  and  the 
award  was  made  a  rule  of  Court  in  the  Q.  B.  Div.  The  testator's  estate 
was  being  administered  with  Chancery  Div. :  Held  that  the  Court  had 
jurisdiction  to  transfer  the  award  to  the  Chanceiy  Division,  but  that  the 
award  was  final,  and  the  amount  awarded  a  debt  proveable  in  the 
administration.— TTe^e  v.  Dowman,  39  L.T.  666;  27  W.B.  365. 

(clxxxiv.)  Ex.  Div.  Ireland. — Transfer  of  Action — Recovery  of  Land — Counter 
claim  for  Specific  Performance. — In  an  action  for  the  recovery  of  land  on 
the  expiration  of  a  lease  defendant  set  up  a  defence  and  counter-claim 
for  specific  performance  of  an  alleged  contract  to  grant  a  further  leaM: 
Held  that  the  action  ought  to  be  transferred  to  the  Chancery  Divisioo. — 
Smyth  V.  Levinge,  39  L.T.  679. 

(ulxxxv.)  Ch.  Div.  V.  C.  M. — Transfer  of  Action — Winding-up  of  Covu 
pamy — Ord.  51,  r.  2a. — An  application  under  Order  51,  r.  2a,  to  transfer 
an  action  against  a  company  in  liquidation  pending  in  another  division 
to  the  Judge  in  whose  Court  the  winding-up  order  has  been  made,  may 
be  made.-  Re  Lcvndore  Siemens  Steel  Co.,  L.B.  10  Ch.  D.  489;  40  L.T. 
86  ;  27  W.B.  304. 

(clxxxvi.)  P.  D.  A.  Div,— 'Transfer  of  Action— 24  Vict.,  c.  10 —Judicature 
Actt  1876,  s.  11. — An  action  assigned  to  the  Admiralty  Division,  trans- 
ferred to  another  division  on  the  ground  that  it  would  not  have  been 
within  the  cognizance  of  the  Court  of  Admiralty  before  the  Judicature 
Acts.— The  Seahami,  40  L.T.  88. 

(clxxzvii.)  Q.  B.  Div. — Trial  by  Jwry — Finding  on  one  point  only — Motion  for 
Judgment— Ord.  40,  r.  10—39  ^  40  Vict.,  c.  59,  s.  1 7.— The  Judge  before 
whom  an  action  is  tried  may  gfive  judgment  on  a  finding  by  the  jury  on  one 
of  the'  questions  submitted  to  them^  where  they  have  been  discbaiged 
without  finding  on  the  other  questions. — Emma  Silver  Mining  Co.  v. 
Levjis,  48  L.J.  Q.B.  257 ;  40  L.T.  168. 

(clxxxviii.)  Ch.  Div. V.  C.B.—Trialr—Jwry'-Infringement  of  Patmi'-Ord. 
86,  rr.  3,  26. — In  an  action  for  infringement  of  patent,  where  only  one 
instance  of  infringement  was  alleged,  plaintiff,  after  issue  j<Mned,  gave 
notice  of  trial :  Held  that  defendant  was  not  entitled  to  have  the  action 
tried  before  a  judge  and  jury. — SpraA^s  Patent  v.  IFarcl  Sf  Co.,  40  L.T. 
250 ;  27  W.B.  470. 

(clxxxix.)  C.  A. — Trial—Jury — Fraud — Ord.  86,  rr.  8,  26. — ^In  an  action  in 
the  Chancery  Division  to  set  aside  an  agreement  on  the  ground  of  fnuid, 
where  plaint  had  given  notice  of  triid  by  a  judge  and  jury :  Held  that 
defendant  was  entitled  to  have  the  action  tried  without  a  jury. — Ruston 
V.  Tohin,  40  L.T.  111. 
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(cxo.)  Ch.  Div.  V.  C.  B.— TriaZ— Jury— Ord.  36,  r.  6.— A  plaintiif  who 
has  set  down  his  action  for  trial  before  a  jndge  of  the  Chancery  Div. 
is  not  entitled  to  apply  under  Order  86,  r.  6,  for  trial  of  an  issue  before 
a  jury. — Vent  ▼.  Sovereign  Life  Asswromee  Co,,  27  W.E.  879. 

Principal  and  Agent  :— 

(zi.)  C.  A. — Liahilii'y  for  Damage  caused  by  Contractor. — Where  a  contractor 
has  been  employed  to  do  work  in  its  nature  dangerous  to  adjoining 
property,  and  damage  results  from  the  work,  the  employer  is  liable  for 
the  damage,  though  the  contractor  be  competent  and  directed  to  use  due 
precautions. — Angus  ^  Co,  y,  Dalton,  L.B.  4  Q.B.D.  162;  48  L.J. 
Q.B.  225. 

Probate  :— 

(viii.)  P.  D.  A.  Div.  —  Execution  —  Attestation,  —  The  attesting  witnesses 
proTod  that  the  blanks  in  a  lithogrraphed  form  of  will  were  filled  up  in 
testator's  hand-writing,  and  that  they  observed  the  testator^s  name,  also 
in  his  hand.writing,  in  the  attestation  clause  at  the  time  that  they 
signed  the  will,  which  they  did  in  testator's  presence,  when  he  put  his 
hand  on  the  document  and  indicated  that  it  was  his  will :  the  will  was 
not  otherwise  signed  by  the  testator.  Probate  was  granted. — In  the 
goods  of  Claridge,  39  L.T.  612. 

(\x.)  P.  A.  Div. — Execution — NaturaXieed  Foreigner — 7  ^8  Vict.,  c.  66,  s.  6. — 
An  alien  naturalised  in  1858,  under  a  certificate  of  the  Secretary  of 
State,  conferring  on  him  all  the  rights  of  a  native  born  subject,  except 
any  rights  and  capacities  of  such  a  subject  out  of  the  British  Dominions, 
executed  a  codicil  to  his  will  in  Switzerland,  valid  according  to  the  law 
of  the  place  where  it  was  made,  but  not  duly  executed  according  to 
English  law :  field  that  it  could  not  be  admitted  to  probate  in  England. — 
In  the  goods  of  OatH,  89  L.T.  639 ;  27  W.R.  328. 

(x.)  P.  D.  A.  Div. — Testamentary  Docvmient— Deed  of  Qift. — Held  that  a 
document  purporting  to  be  a  deed  of  gift  executed  by  deceased  the  day 
before  his  death,  and  which  had  no  seal  or  stamp,  was  testamentary,  in 
spite  of  declarations  made  by  deceased  of  bis  intention  not  to  make  a 
wiU.-'Fielding  v.  Walshaw,  40  L.T.  103  ;  27  W.R.  492. 

Public  Health.:— 

(vi.)  C.  A. — Borough  Rate — Exemption  by  Local  Act — 35  ^  36  Vict,  e.  79 f 
37  S"  38  Vict.y  c.  89 ;  38  ^  39  Vict.,  c.  56.— When  a  local  Act  contains  a 
partial  exemption  in  district  rates  for  sanitary  purposes  in  favour  of 
lands  oocnpied  by  a  railway  company,  subsequent  public  Acts,  dealing 
with  the  same  subject,  do  not  by  implication  take  away  this  exemption. — 
Reginay.  Walsall  Overseers,  Jj,B,.  4  Q.B.D.  141;  40  L.T.  47;  27  W.R.  488; 
Walsall  Overseers  v.  L.  Sf  k.  W,  IZotlwoy  Co.,  48  L.J.  M.C.  57. 

(vii.)  Ch..  Div.  P.  J. — Sewer — Local  Board — Bower  to  make  Side  Entrance 
— 11  ^  12  Vict.,  c.  63. — Part  of  plaintiffs  land  had  been  dedicated  to 
the  public,  so  as  to  form  a  street  within  the  Poblic  Health  Act,  1848, 
but  not  so  as  to  deprive  the  plaintiff  of  his  ownership  of  the  soil :  Held 
that  a  local  board  had  no  power  to  construct  in  such  a  street,  a  man-hole 
communicating  with  their  drains,  without  first  purchasing  the  necessary 
land,  or  obtaining  leave  from  plaintiff. — Swanston  v.  Tvjickenham  Local 
Board,  40  L.T.  208. 

(viii.)  Ch.  Div.  V.  C.  m.—Sewer^Local  Boord— 38  ^  89  Vict,  c,  65, 
s,  22.-  -By  an  indenture,  dated  in  1874,  it  was  agreed  that  the  N.  Local 
Board  should  allow  the  C.  Local  Board  to  cause  one  of  their  sewers  to 
communicate  with  a  sewer  of  the  N.  district,  provided  that  the  sewage 
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of  any  other  districts  should  not  be  permitted  bj  the  C.  Board  to  pus 
into  their  sewer:  Held  that  the  C.  Board  was  discharged  from  this 
proviso  by  Sec.  22  of  the  Pablio  Health  Act,  1875. — Netcington  Local 
Board  v.  CotUnghcm  Local  Board,  48  L.J.  Ch.  226;  40  L.T.  58. 

(ix.)  Q.  B.  J}iv.—8ew0r— Nuisance— 9S  ^  39  YicU,  c.  35,  m.  94,  96.— A 
sewer  having  been  oonstmoted  under  land  of  which  appellant  was  lessee 
without  his  consent,  he  stopped  np  the  sewer,  and  was  in  oonseqnence 
convicted  nnder  Sees.  94,  96,  of  the  Public  Health  Act,  1875,  in  respect 
of  a  nuisaanoe  caused  by  the  stopping  up,  although  no  nuisance  existed 
on  his  land :  Held  that  the  conviction  was  right. — R%MbU  v.  B'pwir,  40 
L.T.  130. 

Railway  :— 

(xii.)  C.  A.— iirWfroiion  ufid«r  flfpwtoZ  Aci—OosU—^  ^  9  Vict.,  e.  18,  ».  84. 
— A  railway  company's  Special  Act  provided  that  the  company  might 
alter  certain  streets,  paying  compensation  to  the  owners  of  adjoining 
houses  or  purchasing  the  houses ;  and  in  case  of  dispute,  the  oompensa. 
tion  or  purchase-money  was  to  be  assessed  by  a  single  arbitrator,  to  be 
appointed  by  the  Board  of  Trade.  There  was  no  provision  as  to  the 
costs  of  the  arbitration,  bat  the  Act  incorporated  the  Lands  Clauses 
Consolidation  Acts,  unless  expressly  varied :  Held  that  Sec.  34  of  the 
Lands  Clauses  Act,  1845,  applied  to  such  an  arbitration,  and  that  the 
taxing  of  the  costs  was  not  a  condition  precedent  to  the  right  to  bring 
an  action  to  recover  them. — 8ha/rpe  v.  Metropolitan  Ditt.  Bail.  Co.,  27 
W.E.  420. 

(xiii.)  Ex.  "Div.—Passenger^Seaeon  Ticket— Forfeiture  of  Deposit. — Plaintiff 
on  taking  a  season  ticket  to  travel  on  defendants'  line  paid,  besides  the 
price  of  the  ticket,  a  deposit  of  ten  shillings,  and  signed  conditions,  one 
of  which  was,  that  if  the  ticket  was  not  delivered  np  the  day  after 
expiry  the  deposit  should  be  forfeited :  Held  that  the  condition  was 
binding  on  plaintiff. — Cooper  v.  London  and  Brighton  Bail.  Co.,  27 
W.E.  474. 

(xiv.)  C.  A,— Passenger— Ticket—Penalty^S  ^  9  Vict.,  c.  20,  ss.  109,  146.— 
Decision  of  C.  P.  Div.  (see  Railway  xv.,  p.  32)  affirmed,  on  the  groand 
that  the  sum  claimed  under  the  bye-law  did  not  constitute  a  debt 
recoverable  in  a  ourt  of  civil  jurisdiction. — London  and  Brighton  fioil. 
Co  V.  Watson,  L.R.  4  C.P.D.  118  ;  40  L.T.  183. 

(xv.)  Ch.  Div.  M.  R. — Right  to  Deal  with  Land. — A  railway  company  in- 
corporated by  Act  of  Parliament  has  not,  in  the  absence  of  express 
enactment,  power  to  alienate  any  portion  of  the  land  acquired  by  it  for 
the  purposes  of  its  undertaking  and  not  being  superfluous  land,  or  land 
acquired  for  extraordinary  purposes. — Mulliner  v.  Midland  RaU.  Co., 
48  L.J.  Ch.  258  j  40  L.T.  121 ;  27  W.E.  330. 

Bevenue  :— 

(ii.)  Ex.  Div.— Income  Tax— Slats  Works -6  ^  6  Vict.,  c.  36,  «.  60.— Slate 
works  are  assessable  under  6  &  6  Vict.,  c.  35,  s.  60,  as  quarries  and  not 
as  mines,  though  all  the  workings  be  underground. — Jones  v,  Cvamorthin 
Slate  Co.,  27  W.E.  431. 

(iii.)  Ex.  jyiY.— Inhabited  House  Duty— Club — 48  Geo.  III.,  c.  55,  sch.  B.,  No.  5. 
—  A  house  was  used  as  a  working-men's  club  and  was  open  all  day  till 
10.30  p.m. :  no  one  slept  on  the  premises :  Held  not  an  inhabited  house 
within  the  Inhabited  House  Duty  Act.— Riley  v.  Read,  27  W.E.  414. 

Beversionary  Interest  :— 

(i.)  Ch.  Div.  V.  C.  B. — Unconsciondble  Bargain — Iforego^s — Arrears  of 
Interest. — Eeversioners  entitled  on  death  of  tenant  for  life  to  £1,500, 
mortgfaged  their  reversion  to  secure  £800  and  interest  at  four  per  cent. 
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on  £400,  which  latter  sam  was  the  amoont  aotnally  advanoed.  At  the 
time  of  ezeontixig  the  mortgage  thej  were  in  yery  poor  oironmstanoes 
and  had  no  independent  legal  advioe.  Only  one  instalment  of  interest 
was  paid.  On  death  of  tenant  for  life  the  tmstees  paid  the  money  into 
Conrt :  Held  on  petition  by  reversioners,  that  the  mortgage  oould  only 
stand  as  security  for  the  amount  actually  advanced  and  arrears  of 
interest  for  six  years.— 120  Slatef'i  Trusts,  40  L.T.  184;  27  W.B.  448. 

Sootlandy  Law  of  :— 

(vi.)  H.  L. — 8v/perior  and  Vassal — 8uh~divis%on  of  Feu  —  Redemption  of 
Casualties— S7  Sf  88  Yict.,  e.  94,  ss.  4,  16.— Where  part  of  a  feu  has  been 
alienated,  the  casualties  of  superiority  incident  to  that  part  may  be 
redeemed  separately  under  87  &  38  Vict.,  c.  94,  s.  15,  without  redeeming 
the  casualties  applicable  to  the  entire  feu. — 'Etdiv^wrgh  Iifagistrates  v. 
Edinhwrgh  Roperies  Co.,  L.B.  4  App.  87. 

(vii.)  H,  Xi. —  Will  —  Construction  —  Interest  on  Legacies. —  Trustees  were 
directed  by  a  will  to  sell  heritable  estates  of  the  testator  as  soon  after 
his  death  as  practicable  and  pay  certain  legacies.  The  sale  being  un- 
avoidably postponed :  Held  that  interest  was  due  on  the  legacies  from 
testator's  death. — Kirhpatrick  v.  Bedford,  L.B.  4  App.  96. 

Settled  Estates  Act  :— 

(iii.)  Ch.  Div.  M.  R. — Petition  for  Sale — Contingent  Remainder'incun. — 
Property  stood  limited  to  a  testator  in  fee  subject  to  a  shifting  clause  in 
favour  of  A.  in  the  event  of  testator's  children  dying  without  isspe 
under  twenty.one,  and  testator  left  four  childen,  the  eldest  being  twelve 
years  old.  On  a  petition  by  the  trustees  for  a  sale,  which  A.  opposed  : 
Held  that  A*s  interest  was  too  remote  to  be  considered. — Re  Spwrway's 
Settled  Estates,  L.B.  10  Ch.  D.  230;  48  L.J.  Ch.  213;  27  W.B.  802. 

(iv.)  Ch.  Div.  V.  C.  T£.— Minerals— Surface— 19  ^  20  Vict.,  c.  120,  s.  33. 
— ^A  lease  of  the  minerals  under  land  was  made  under  the  Settled 
Estates  Act  and  part  of  the  rente  were  set  apart  to  be  invested  in  the 
purchase  of  land.  Testatrix,  who  had  an  absolute  power  of  appointment, 
gave  the  surface  of  the  land  to  one  person  and  the  minerals  to  another  : 
Held  that  the  money  set  aside  for  investment  passed  under  the  gift  of 
the  surface.— i2s  ScaHh,  L.B.  10  Ch.  D.  499 ;  40  L.T.  184. 

Settlement  :— 

(ix.)  Ch.  Div.  F.  J. — Construction — Next-of-Kin. — By  a  marriage  settle, 
ment  money  of  the  wife  was  settled  in  trust  after  her  death,  if  her 
husband  should  survive  her,  and  in  default  of  appointment,  for  such 
persons  as  under  the  Statutes  of  Distribution  would  have  become 
entitled  thereto  at  her  decease,  had  she  died  possessed  thereof  intestate 
and  without  having  been  married :  Held  that  an  only  child  of  the  wife 
was  entitled  to  the  trust  iwnd.—Re  BalVs  Settlement,  27  W.B.  409. 

(x.)  C.  A. — Volunta/ry  Settlement — Leaseholds — Bankruptcy  Act,  1889,  s.  91. 
— A  trader  ¥rithin  two  years  before  his  bankruptcy  executed  a  post- 
nuptial settlement  whereby  he  assigned  to  trustees  for  the  benefit  of  his 
wife  and  children  leaseholds  subject  to  the  rents  and  covenants  contained 
in  the  lease :  Held  that  the  settlement  was  void  as  against  the  trustee 
in  bankruptcy. — E»  parte  Hihnann,  Re  Pumfrey,  40  L.T.  177. 

Ship:— 

(xxxi.)  P.  D.  A.  Div. — Arrest — Costs — Damage. — Where  the  holder  of  a 
bottomry  bond  arrests  the  ship  and  freight  on  which  the  bond  is  secured 
before  it  ia  due,  and  the  bond  is  paid  at  maturity,  the  shipowner  is 
entitlfHl  to  the  costs  occasioned  by  the  arrest,  but  not  to  damages  unless 
there  is  malice  or  gross  negligence. — The  Ei^dora,  40  L.T.  166. 
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(xzzii.)  C.  A.—Bill  of  Lading^Demurrage—lS  Sf  19  Viei,,  e.  Ill,  «.  1.— In 
the  absence  of  ezpreas  sfcipalation,  it  Ib  an  implied  term  in  a  bill  of  lading 
that  the  consignee,  or  his  assigpas,  will  take  delivery  of  the  goods  within 
a  reasonable  time,  and  the  assignee  of  the  goods  is  subject  to  this 
liability  :  nor  will  the  liability  be  affected  by  any  express  stipnlation  in 
the  charter-party  which  is  not  incorporated  in  the  bill  of  lading. — Foiolsr 
v.  JCnoop,  40  L.T.  180;  27  W.B.  299. 

(xzxiii.)  P.  D.  A.  Div. — Bottomry  Bvnd — Vaymm^t  Due  a»  ArrivnX, — An 
instrnment  by  which  a  captain  binds  his  ship  to  pay  a  sum  of  money  for 
goods  supplied  within  six  days  after  arrival,  is  an  instrument  of  bottomiy 
and  means  after  the  ship's  arrivaL — The  CeeiZte,  40  L.T.  200. 

(xxxiT.)  P.  D.  A.  Div. — ChAfrier''pa,ri^ — BeaMJorihinM* — Damage  to  Cargo— 
Right  to  Sue, — The  ordinary  warranty  as  to  seaworthiness  in  a  charter- 
party  is  a  warranty  that  the  ship  is  seaworthy  at  the  time  and  likely  to 
continue  so  on  the  voyage  specified.  An  indorsee  of  a  bill  of  lading  can 
sae  for  damage  to  cargo  arising  from  breach  of  a  contract  in  the  bill  of 
lading,  though  he  has,  at  the  time  of  taking  proceedings,  sold  the  cargo. 
—The  Marathon,  40  L.T.  168. 

(xxxv.)  C.  A. — Contract  to  Supply  Cargo — Void  Tender. — Plaintiff  having 
contracted  to  supply  defendant  with  a  cargo  under  certain  conditions 
and  within  a  specified  time,  tendered  a  cargo  which  defendant  refused, 
and  on  arbitration  the  refusal  waa  held  to  be  justified.  Plaintiff  then 
tendered  within  the  specified  time  another  carg^  within  the  conditions, 
which  defendants  refused :  Held  that  defendants  were  liable  for  damages 
arising  from  their  non-acceptance  of  the  second  cai^. — Borrowman  v. 
Free,  48  L.J.  Q.B.  65;  40  L.T.  26. 

(xxxvi.)  P.  D.  A.  Div. — Foreign  Mail  Packet — Arrest — Treaty  by  Crown,— 
A  vessel  belonging  to  a  foreign  goyemment  and  employed  to  carry  mails 
and  passengers  is  not  entitled  to  the  privileges  of  a  man-of-war,  but  ii 
liable  to  arrest  in  an  action  in  rem,  nor  can  the  Crown  by  treaty  with  a 
foreign  government  give  to  such  a  vessel  such  privileges. — The  ParlewneiU 
Beige,  40  L.T.  222. 

(xxzvii.)  P.  D.  A.  Div. — Foreign  Ship  of  War— Arrest — Salvage. — A  foreign 
ship  of  war  is  not  within  the  juriadiotion  of  a  British  municipal  tribunal, 
and  a  warrant  of  arrest  in  an  action  of  salyage  in  rem,  cannot  therefore 
be  issued  against  it  out  of  the  Admiralty  Division. — The  ConstituHon, 
48  L.J.  P.D.A.  13  ;  40  L.T.  219. 

(xxxviii.)  C.  P.  Div. — Inawranee — Fire  Insurance — Declaration  of  Risk — 
Custom. — Held  that  the  custom  that,  in  the  case  of  open  policies  on 
ships  to  be  declared,  such  policies  attach  to  goods  as  soon  as  and  in 
the  order  that  they  are  shipped,  and  that  a  mistake  in  declaring  the 
risks  may  be  rectified  after  loss,  applies  to  the  case  of  a  marine 
insurance  company  reinsuring  with  a  fire  insurance  company,  loss  by 
fire  only  of  goods  insured  by  the  former  under  snooeesive  open  policies. 
— Maritime  Marine  Insurance  Co.  r.  Fire  Re-Insurance  CorporaUon,  40 
L.T.  166. 

(xxxix.)  C.  A. — Insurance  Against  Loss  of  Freight — Deduction  for  Sea-Damage. — 
Shipowners,  who  had  entered  into  a  oharteroparty,  which  provided  for 
payment  of  a  certain  freight,  and  that  if  any  part  of  the  cargo  should  be 
delivered  sea-damaged,  the  freight  on  such  portion  should  be  two-thirds 
of  the  specified  rate,  effected  an  insurance  to  cover  only  the  one-third 
loss  of  freight  in  consequence  of  sea-damage :  Hdd  that  the  subject- 
matter  of  insurance  was  the  one- third  loss  of  freight,  and  not  the  whole 
freight.— Orij^f^w  v.  BramUy-Moore,  L.R.  4  Q.B.D.  70;  48  L.J.  Q.B.201; 
40  L.T.  149;  27  W.B.  480. 

(xl.)  P.   D.   A.    jyiv.— Salvage— Rival    Salvors— Tendsr—ConsoUdoHon.— 
When  separate  suits  were  instituted  for  salvage  services  to  a  vessel  and 
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orew  hy  riTal  satvon,  the  Gonrfc  ref need  to  oonfloUdate  the  actions,  but 
allowed  the  defendant  to  make  a  single  tender  in  respect  of  the  whole 
services  rendered. — The  Jacob  Lmidatromy  40  L.T.  38. 

Solicitor:— 

(▼ii.)  C.  A. — Settled  Account — Opening, — A  settled  acconnt  between  solicitor 
and  client  incladin^r  arranged  bills  of  costs,  ordered  to  be  opened  nearly 
two  years  after  settlement,  on  the  ground  of  nndne  inflaenoe,  ezcessiye 
ohazges,  and  needless  litigation. — Wataon  ▼.  Bodwell,  48  L.J.  Ch.  209 ; 
39  li.T.  614;  27  W.B.  266. 

(viii.)  Ch.  Div.  V.  C.  'R.—Lien—Mortgage^SolicHor  Acting  for  Both 
Pcurties. — ^The  same  solicitor  having  acted  for  both  parties  in  the  pre- 
paration of  a  trust  deed  to  secure  debentures  of  a  company  :  Held  that 
under  the  circumstances  the  trustees  of  the  deed  were  not  liable  for  the 
costs  of  the  transaction,  and  that  the  solicitors  could  not  withhold  the 
deed  from  them  upon  a  claim  of  lien. — Re  Mason  and  Taylor,  48  L.J. 
Oh.  193 ;  27  W.B.  811. 

(ix.)  C.  A. — Lien — Mortgage  from  Client. — ^Where  a  solicitor  advances  money 
to  his  cUent  on  mortgage  and  prepares  the  mortgage  deed,  he  prepares 
the  deed  on  his  own  behalf,  and  therefore  can  have  no  lien  on  it  for 
oostB.— Sheffield  v.  Eden,  L.R.  10  Ch.  0.  291 ;  27  W.R.  477. 

(x.)  Ch.  Div.  V.  C.  B. — Lien — Retainer — Joint  Defendants, — ^In  an  action 
against  a  company  and  seven  directors  and  the  secretary,  the  defendants 
retained  one  solicitr^r  and  put  in  a  joint  defence:  Held  that  the  solicitor 
was  not  entitled  to  a  lien  on  money  in  his  hands  belonging  to  the  com- 
pany, for  the  whole  of  the  costs  due  to  him,  but  only  for  the  company's 
share.— Rs  Allen,     Davies  v.  Chatwood,  40  L.T.  187;  27  W.B.  485. 

Trade  Mark  :— 

(ix.)  Ch.  Div.  V.  C.  H. — Registration — Distinctiveness — Decision  of  Foreign 
Cowrt — 88  ^  39  Viet.,  c.  91,  s.  6. — Registration  of  three  trade  marks 
refused  on  the  ground  of  their  similarity  to  other  marks  already 
registered,  notwithstanding  that  the  applicant  had  used  the  marks  for 
several  years  without  interference,  and  that  a  German  Court  of  Appeal 
reversing  the  decision  of  an  inferior  Court,  bad  permitted  registration  of 
one  of  the  marks. — Re  Fa/rina^  27  W.R.  4SS. 

(x.)  Ch.  Div.  M.  B,.—Rcgistration^Di8tinctiveness-'Neto  Jfarfe— 38  ^  39 
Viet.,  c.  91,  s.  6. — Begistiation  of  new  trade  mark  for  particular  goodi«, 
refused  on  the  ground  thac  similar  marks  had  already  been  registered 
for  goods  of  the  same  class. — Re  Hargrea/ues,  27  W.B.  430. 

Trustee:— 

(x.)  Ch.  Div.  V.  C.  B.—Defa^dHng  Trwtee^WHt  of  Attaehment-'4A.  ^  42 
Vict.,  c.  64,  s.  1. — Where  it  is  shown  that  imprisonment  of  a  defaulting 
trustee  will  not  be  productive  of  payment,  the  Court  will  'refufle  an 
application  for  a  writ  of  attachment.— Borraft  v.  Hammond,  L.R.  10 
Ch.  D.  286 ;  48  L.J.  Ch.  249  ;  27  W.R.  471. 

(xi.)  Ch.  Div.  V.  C.  IK.— Defaulting  Trustee—Writ  of  Attachment^ 41  St  42 
Vict.,  c.  64,  8.  1. — Where  a  trustee  had  sold  out  trust  funds  and  lent 
them  to  a  cestui  que  trust,  and  was  ordered  to  pay  the  amount  into 
Court :  the  Court  being  satisfied  that  the  trustee  was  unable  to  pay, 
refused  an  application  for  a  writ  of  attachment. — Street  v.  Hvpe,  27 
W.R.  470. 

(xii.)  C.  A.— Irt*na«ic  Trustees-Vesting  Ord^r— 13  ^  14  Vict.,  c.  60,  s.  6.— 
The  surviving  trustee  of  a  settlement  having  become  of  unsound  mind, 
persons  beneficially  entitled  to  consols  comprised  in  the  settlement 
presented  a  petition  in  lunacy  for  an  order  vesting  in  them  the  right  to 
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transfer  the  stock  and  receive  the  dividends :  Held,  that  the  petition 
ought  to  be  presented  in  the  Chancery  Division  as  well  as  Lonacj. — 
Be  Cwrie,  40  L.T.  110 ;  27  W.B.  869. 

(xiii.)  Ch.  Div.  F.  J. — Maintenance — Discretion  of  Mother — Control  of  Court' 
— Legacy  to  trastees  on  trnst  for  two  infants  on  their  attaining  twenty, 
one,  with  a  direction  to  the  tmstees  to  pay  the  income  in  the  meantime 
to  the  mother  of  the  infants,  to  be  applied  by  her  for  their  benefit  at 
her  discretion :  Heldf  that  the  Court  had  power  to  control  the  discretion 
when  not  soundly  exeroised.~i20  Roper's  Trust,  40  L.T.  97 ;  27  W.B.  408. 

(ziv.)  C.  A. — Mainta/nce  Order — Infant — Succession  Duty — 88  f  84  Vict.,  c. 
98,  <.  12 ;  87  ^88  Vict,  e.  60.— Real  and  personal  estate  having  been 
given  to  A.  and  B.  in  trnst  in  remainder  on  ibe  death  of  the  life-tenant 
for  the  nse  of  an  infant :  the  life-tenant  being  dead,  an  Order  of  Oourt 
directed  the  tmstees  to  pay  the  whole  income  to  the  guardian  of  the 
infant  (who  was  a  widow  in  poor  circumstances)  for  maintenance :  the 
trustees  never  paid  succession  duty  :  the  widow's  circumstances  improved 
shortly  after  the  order  :  A  died  in  1861,  and  the  widow  married  first, 
in  1863,  W.,  who  died  in  1872,  and  afterwards  B. :  Held  that  the  order 
for  payment  of  the  whole  income  meant  the  whole  net  income  after 
payment  of  succession  duty :  that  subject  to  the  succession  duty  it  pro- 
tected the  trastees  during  their  joint  lives,  but  not  after  the  marriage  of 
the  widow :  that  the  trustees  were  liable  for  succession  duty,  but  not  tc/t 
interest  on  it,  and  that  W.'s  liability  in  respect  of  his  wife's  receipts  of 
income  terminated  with  the  coverture,  and  his  estate  was  liable  for 
payments  from  1863  to  1872 :  and  that  B.  was  also  protected  by  section 
12  of  83  A  34  Vict.,  c.  93.— Brown  v.  Smith,  L.B.  10  Ch.  D.  877. 

Vendor  and  Purohaser  :— 

(xiii.)  Ch..  Div.  P.  J. — Covenant  with  adjoiniiig  Owner — Lessee. — ^The  pur- 
chaser of  land  covenanted  with  the  Vendor  and  with  the  owners  of 
adjoining  land  nut  to  carry  on  certain  trades :  Held  that  a  lessee  of  part 
of  the  adjoining  land  was  entitled  to  enforce  the  covenant. — TaUer. 
QosUng,  40  L.T.  261 ;  27  W.B.  394. 

(ziv.)  C.  A. — Inquiry  as  to  Incumbrances. — ^The  general  requisition  put  to 
vendor's  of  land  and  their  solicitors  as  to  their  knowledge  of  any  incum- 
brances, &c.,  affecting  the  land  sold,  not  disclosed  in  the  abstract,  is 
improper,  and  need  not  be  answered. — Re  Ford  and  Hill,  L.B.  10  Ch.  D. 
365;  40  L.T.  41 ;  27  W.B.  871. 

(xv.)  Ch.  Div.  V.  C.  H. — Sale  of  Lease — Deficiency — Recission — Notice. — 
Contract  for  sale  of  a  lease  of  a  public-house  for  a  term  of  twelve  yean. 
From  the  abstract  it  appeared  that  the  lease  was  determinable  by  either 
party  at  the  end  of  five  years,  and  subject  to  an  option  for  the  lessor  to 
resume  possession  of  any  part  of  the  property  on  payment  of  compensa- 
tion.  The  purchaser  objected  to  complete,  and  having  demanded  back 
his  deposit,  brought  an  action  to  recover  it  before  the  day  fixed  for 
completion.  The  vendor  offered  by  his  defence  for  the  first  time  to 
obtain  a  release  of  the  lessor's  options  :  Held  that  the  objection  to  the 
lease  was  good,  and  the  offer  too  late. — Weston  v.  Savage,  48  L.J.  Gh.  239. 

(xvi.)  Ch.  Div.  V.  C.  B. — Voluntary  Settlement — Power  of  Attorney — Defec- 
tive Title. — 6.  executed  a  voluntary  settlement  of  land  in  favour  of  hii 
wife  and  children,  which  contained  a  power  of  sale,  and  before  leaving 
England  executed  a  power  of  attorney  to  E.  to  sell  all  or  any  lus 
lands  in  general  terms :  E.  contracted  to  sell  the  settled  land  to  plaintifb, 
who  objected  to  the  title,  and  began  an  action  for  the  return  of  the 
deposit  and  damaf^es :  in  another  action  to  administer  the  trusts  of  the 
settlement,  an  order  was  obtained  confirming  the  proposed  sale :  Held 
that  plaintiffs  were  entitled  to  their  deposit  and  damages  limited  to  the 
conveyancing  costs. — General  Meat  Supply  Association  v.  Bou^fler,  40 
L.T.  126. 
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Victoria,  Law  of  :— 

(i.)  P.  C. — Mortgage — Release  of  Equity  of  Bedenyption  by  Official  Aseignee.--- 
A  release  of  an  insolyeat's  equity  of  redemption  to  the  mortgagee  is 
within  the  scope  of  the  Authority  of  the  offioial  assignee,  and  an  agreement 
not  under  seal  by  mortg^agee  to  abstain  from  proving  any  portion  of  his 
debt,  whioh  agreement  has  been  acted  upon,  is  a  good  consideration  for 
such  release. — Melbowme  Banking  Corporation  r.  Brougham,  L.B.  4  App. 
1&6;  40L.T.  1. 

Warranty:— 

(ii.)  C.  P,  Div.—SaleofMeat^ImpUed  Warranty—Latent  Defect— A  sales- 
man  who  sells  in  a  public  market  meat,  whioh  has  no  defect  discoverable 
by  ordinary  inspection,  to  a  purchaser  who  selects  it  himself,  does  not 
impliedly  warrant  that  the  meat  is  good  :  and  is  not  liable  to  refund  the 
price  if  it  is  afterwards  found  unfit  for  human  food. — Smith  y.  Baker, 
40  L.T.  261. 

Water  :— 

(ii.)  P.  C— Artificial  Watercov/rae— Bight  to  Flow  of  Water.— When  the 
overflow  of  water  stored  in  a  reservoir  belonging  to  defendant  had  been 
allowed  to  flow  along  an  artificial  channel  and  irrigate  plaintiffs  land  for 
a  long  period :  Held  that  a  right  to  have  such  overflow  left  unobstructed 
would  be  presumed  in  the  plaintiff. — Ramebhaw  Pershad  Narain  Singh 
V.  Koonj  Behari  Pattuk,  L.B.  4  App.  121. 

(iii.)  Ex.  Div. — Reservoir — Overflow — Via  Major, — Defendants  were  owners 
of  a  reservoir  which  was  supplied  with  water  by  a  main  drain  which  did 
not  belong  to  them,  owing  to  obstruction  in  the  drain  below  the  reservoir, 
which  obstruction  was  beyond  defendants'  control  and  without  their 
knowledge,  the  water  in  the  drain  forced  open  the  sluice  gates  and 
caused  the  reservoir  to  overflow  into  plaintiff's  land:  Held  that 
defendants  were  not  liable. — Box  v.  Juhh,  27  W.B.  416. 

(iv.)  C.  P.  Div. — Thames  Navigation — Bye.Law — Towing  Barges, — Held  that 
a  bye-law  whioh  provided  that  six  vessels  and  no  more  might  be  towed 
in  a  single  line  at  a  time  was  infringed  by  towing  eight  vessels  at  a 
time,  four  being  in  a  single  line,  and  the  last  four  lashed  together  in 
pairs.— Oodney  v.  Bough,  40  L.T.  268. 

WUl:— 

(zlviii.)  Ch.  Div.  V.  C.  "EL.—Charxtahle  Bequest— Marshalling— Mortmainr- 
Particular  Residue— 4A  Geo,  III.,  c.  108.— Testatrix,  by  a  will  executed 
more  than  three  months  before  her  death,  gave  a  fund  consisting  of  pure 
and  impure  personalty  to  trustees  to  sell  and  re>invest,  and  to  pay 
thereoat  £2,000  to  the  Vicar  of  M.  to  be  applied  in  his  discretion  in 
restoring  and  enlarging  a  church,  parsonagfe  house,  and  school,  and  as  to 
the  residue  upon  the  trusts  in  the  will  expressed,  and  she  gave  to  A.  all 
the  residue  of  her  personal  estate  and  effects :  Held  that  the  gift  of 
£2,000  was  good  as  to  such  of  the  objects  already  in  mortmain,  but 
failed  as  to  the  others :  that  the  legacy  must  be  apportioned  between 
the  pure  and  impure  personalty,  and  so  much  as  was  payable  out  of 
pure  personalty  must  be  paid  thereout,  and  so  much  as  was  payable  out 
of  impure  must  be  paid  up  to  the  sum  of  £600  only :  and  that  the 
legatees  of  the  particular  residue  were  entitled  to  so  much  of  the  legacy 
of  £2,000  as  failed.— C^ampiMy  ''•  Davy,  40  L.T.  189 ;  27  W.B.  890. 

(xHx.)  Ch.  Div.  V.  C.  H,,— Absolute  Gift  — Inconsistent  Gift  by  Codicil.— 
Testatrix  having  by  her  will  gtven  all  her  real  and  personal  estate  to  X. 
absolutely,  by  a  codicil  after  directing  that  it  should  be  read  as  part  of 
her  will  gave  after  the  death  of  X.  all  her  property  which  might  then 
be  remaining  in  manner  therein  mentioned :  Held  that  X.  took  only  a 
life  estate.— Bi&btns  v.  Potter,  27  W.B.  304. 
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p.)  H.  Ii. — ConstrtuiUon — Iknible  Legacy — Oift  of  Be$id»ie— Marginal  Note, 
—Testator  gave  to  B..  £2,000,  and  to  each  of  R.*b  brothers  £1,000,  and 
bequeathed  a  share  of  the  residue  to  T.,  a  brother  of  Et. :  Held,  that 
T.  was  entitled  to  the  legacy  of  £1,000  in  addition  to  his  share  of 
residue.  Testator  wrote  along  the  margin  of  his  will  opposite  to  legacies 
to*  servants,  *'  all  free  of  leg^y  duty :"  Held  that  all  the  leflraoiee  given 
by  the  will  were  free  of  leg^y  dnty. — Kirkpatrick  v,  Bedford,  L.B.  4 
App.  96. 

(li.)  Ch.  Div.  V.  C.  H. — Construction — Eldest  8on. — Devise  to  trostees 
to  use  of  E.  for  life,  remainder  to  tmstees  to  preserve  contingent 
remainders,  remainder  to  use  of  eldest  son  of  B.  for  life,  with  remainder 
after  decease  of  snoh  eldest  son  to  the  nse  of  the  eldest  son  of  his  body 
and  his  heirs  male  for  ever,  in  case  of  death  of  eldest  son  of  E.  without 
male  issue,  to  the  nse  of  the  second,  third,  and  every  other  son  of  E., 
and  of  the  heirs  male  of  their  bodies  respectively  :  B.'s  eldest  son  died 
after  date  of  will,  but  in  testator's  lifetime  without  issue :  Held  that 
E.'s  second  son  took  an  estate  taXl.— Meredith  v.  Treffery,  27  W.R.  406. 

(Hi.)  Ch,  Div.  V.  C.  H. — Equivocal  Description — EtHdence  of  Intention. — 
Testatrix  gave  a  legacy  to  the  Treasurer  of  the  Society  for  the  Propoga- 
tion  of  the  Gospel  among  the  Jews :  there  was  no  society  with  this 
exact  name  :  Held^  that  evidence  of  intention  was  admissible,  and  the 
fact  that  as  testatrix  had  subscribed  on  one  occasion  to  the  London 
Society  for  Promoting  Christianity  among  the  Jews,  was  sufficient  to 
give  that  society  a  claim  in  preference  to  the  British  Society  for  the 
Propogation  of  the  Goepel  among  the  Jews. — Be  Feam*s  WiU,^  27 
W.R.  392. 

(liii.)  Ch.  Div.  V.  C.  H. — Consti'uction — Falsa  DemoTistratio. — Bequest  to 
*'  My  niece,  M.  E.  G."  Testator  had  only  one  niece,  E  W. :  M.  E.  G. 
was  the  wife  of  an  illegitimate  son  of  testator's  wife :  Held  that  M.  E.  G. 
was  the  person  designated. — Re  Lyon's  Trusts,  48  L.J.  Ch.  246. 

(liv.)  Ch.  Div.  M.  H. — Construction — Gift  of  Personalty — Lawful  Heirs, — 
Bequest  of  personalty  to  children  of  A.  during  their  lives,  and  on 
decease  of  either  of  them,  his  or  her  share  to  go  to  his  or  her  lawful 
heir  or  heirs:  Held  that  the  heirs  of  the  children  were  entitled  in 
remainder.^Smtth  v.  Butcher,  L.R.  10  Oh.  D.  113;  48  L.J.  Ch.  186; 
27  W.R.  281. 

(Iv.)  Ch.  Div.  V.  C.  1£.— Construction- Gift  to  Children  of  A.^Hlegi^ 
mate  Children — Extrinsic  Evidence. — Gift  of  stock  to  trustees  to  pay 
dividends  to  A.  and  his  wife  B.  for  their  lives,  and  on  death  of  survivor, 
the  capital  to  be  divided  between  all  the  children  of  A. :  Held  that  ille- 
gitimate children  were  excluded,  and  that  extrinsic  evidence  was  not 
admissible  to  show  what  was  the  intention  of  the  testatrix. — EUis  v. 
Houstoun,  L.R.  10  Oh.  D.  286. 

(Ivi.)  Ch.  Div.  F.  J. — Construction  Qift  to  Heir — Persona  Designata. — 
Devise  of  lands  to  trustees  in  trust  for  A.  for  life,  remainder  in  trust 
for  A.'s  eldest  son  for  life,  and  npon  death  of  such  eldest  son  then  in 
trust  to  convey  to  the  right  heirs  male  of  A.  and  his  heirs  for  ever : 
A.  having  died,  leaving  B.  his  eldest  son  and  right  heir  surviving: 
Held  that  on  A.'s  death  the  estate  became  absolutely  rested  in  B. — 
Re  Orayson's  Will,  4  L.T.  98. 

(Ivii.)  Ch.  Div.  V.  C.  "H.,^  Construction — Original  or  Suhstihtiional  Qift, — 
Gift  of  real  and  personal  estate  to  trustees  npon  trust  for  8.  for  life, 
and  after  hor  decease  upon  trust  for  all  the  children  of  S.  who  should  be 
living  at  her  death,  provided  that  if  any  child  should  die  io  S.'s  lifetime, 
having  issue  liviog  at  S.'s  death,  such  issue  should  take  the  share  which 
his  or  her  parent  would  have  taken  if  living  at  the  death  of  8 :  HM  that 
children  of  a  child  of  S.,  who  was  dead  at  date  of  will,  were  objects  of 
the  gift.— Harm  v.  Harris,  27  W.R.  429. 
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(Iviii.)  C.  A. — Conversion — Fwilure  of  Trust. — Where  personal  estate  is 
beqneathed  npon  trust  for  conversion  into  land  to  be  held  on  trusts 
which  nltimately  fail,  land  purchased  before  the  failure  of  the  trusts 
goes  to  the  next  of  kin  as  real  estate. — Cvrteis  v.  Wormald,  L.B.  10 
Oh.  D.  172;    40  L.T.  108;  27  W.B.  419. 

(lix.)  Ch.  Div.  V.  C.  H. — Conversion — Leaseholds — Breach  of  Trust  by 
Married  Woman, — ^Testator  left  leaseholds  attd  other  property  to  his 
wife,  if  she  married  again  to  be  settled  to  her  separate  use  for  life,  and 
he  bequeathed  the  money  so  settled  to  certain  other  persons :  and  he 
appointed  the  wife  and  two  others  executors  and  trustees  :  the  widow 
married  again  and  the  leaseholds  were  not  converted :  Held^  that  they 
ought  to  have  been  converted,  and  that  the  second  husband  was  liable 
for  a  breach  of  trust  in  permitting  the  wife  to  receive  the  entire  income 
arising  from  them. — Clifford  v.  Washington,  48  L.J.  Ch.  206. 

(Ix.)  Ch.  Div.  V.  C.  H. — Joint  Tenam,cy — Severance —DisfposiUon  hy 
Mutwil  Agreement, — Two  joint  tenants  by  a  mutual  agreement,  made 
simultaneous  wills  giving  their  respective  property  to  one  another  for 
life  with  identical  remainders :  one  haviufp  died  :  Held,  that  the  af?ree- 
ment  and  the  will  made  a  severance  of  the  joint  tenancy. — Taylor  v. 
Twyhyr,  48  L. J.  Ch  243 ;  27  W.B.  456. 

(y^.)  Ex.  'DiY.—Perpetuity-'Qift  to  Building  Fund  of  Institutum^ll  ^  18 
Fict.,  c.  112.  ss,  80-33. — Held  that  a  bequest  to  the  trustees  of  a  mechanics' 
institution,  established  for  providing  a  library  and  reading-room  for  its 
members,  one  of  the  rules  of  which  provided  that  the  society  might  be 
dissolved  by  resolution  of  its  members,  the  bequest  to  go  towards  the 
building  fund  in  connection  with  the  institution,  was  void  as  tending  to 
a  perpetuity.— 120  DutUm,  L.B.  4  Ex.  D.  54;  27  W.B.  398. 
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(Ixyiii.)  77 ;   Practice  (xL,  xli.) 
27;  (xoviu.)  63;    (ol^i.-olWii.)     93 
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Municipal  Law  21,  67,    88 

Mutual  Dealings,  see  Bankruptcy 

(xix.)6;  G^E^Q^O  78 

Music,  see  Copyright  (ii.)  ...     61 
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Nuisance,   see  Highway  (i.)  14; 

Public  Health  (ix.)  98;  Bail- 
way  (viii.)         67 

Nullity  of  Marriage,  see  Husband 

and  Wife  (ix.,  x.)         16 
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See  also  Practice  (xlvii.)  28; 
(cv.)  63 

Partnership   ...  22,  58,    89 

See  also  Agreements  and  Con- 
tracts  (i.)  2 ;  Bankraptoy 
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Private  Boad,  see  Easement  (iii.)     14 
Privilege,    see    Defamation    (ii.) 
13 ;  Piactioe  (zzzv.)  26 ;  (zciv.) 

62;  (oil.)  98 

Prize-fight,  see  Crimes  and 
Offences  (zi.) 62 

Probate  30,66,    97 
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AdminiBtration  :— 

(zviii.)  F.  D.  A.  Div.—AdnUrUstratmi  Vfith  WiU  Annexed— 20  ^  21  Yici., 
c.  77|  s.  73. — ^The  sole  ezecntriz  and  oniversal  legatee  having  died  in 
teBtator's  life-time,  and  the  next-of-kin  being  abroad,  administration 
with  will  annexed  was  granted  to  the  guardian  of  persons  entitled  in  the 
distribntion  of  the  estate.— In  the  goods  of  See,  L.B.  4  P.D.  86  j  40  L.T. 
658 ;  27  W.B.  665. 

(ziz.)  P.  D.  A.  DiT. — Attorney  out  of  Jwriadiction — Sureties, — ^The  attorney 
appointed  by  a  party  entitled  to  the  giant,  to  take  out  letters  of 
administration  on  her  behalf  was  ont  of  the  jurisdiction  and  nnable  to 
procure  sureties  in  this  country.  The  Court  accepted  sureties  living  in 
PSrris,  it  being  shown  that  they  could  be  sued  on  the  bond  in  France. — 
In  the  goods  of  Hernandez,  48  L.J.  P.D.A.  31 ;  40  L.T.  366 ;  27  W.B.  664. 

(xz.)  C.  A. — Debt  due  from  Husband  of  Executrix  and  Legatee — Extinguish^ 
ment, — The  husband  of  a  sole  executrix  and  universal  legatee  was  in- 
debted  to  the  testatrix  at  the  time  of  her  death  under  a  bond  conditioned 
for  payment  of  instalments,  some  of  which  became  due  after  her  death. 
The  executrix  proved  the  will  and  passed  the  residuary  account  showing 
that  all  debts  were  paid,  and  her  husband  kept  the  bond  till  his  death : 
Held  that  the  debt  under  the  bond  was  extinguished. — Price  v.  Price, 
L.B.  11  Oh.  D.  168 ;  48  L.J.  Oh.  478 ;  40  L.T.  668  s  27  W.B.  696. 

(xzi.)  O.  A. — Scotch  Assets — General  Administration. — Decision  of  V.  C.  H. 
(see  Administration  xid.,  p.  48)  affirmed. — SHrling.MagBwellY.  Carttoright, 
40  L.T.  669. 

(zzii.)  Oh.  DiV.  F.  J. — Testamentary  Expenses— Costs  of  Action.— Where  tk 
testator  charges  a  particular  fund  with  the  payment  of  testamentary 
expenses,  this  will  include  costs  of  an  administration  action. — Penny  v. 
Penny,  L.B.  11  Ch.  D.  440 ;  40  L.T.  893. 
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Agreements  and  Contracts:— 

(xvi.)  C.  P.  Div.— Architects  CertiJicate-^Arh%tratum.—V\aSniifl  ooDtractod 
to  execate  a  bailding  for  a  oompaoj  according  to  certain  plaiu,  and 
agreed  that  the  amoant  of  any  a<)ditionB  shoald  be  ascertained  by  the 
company's  architect  in  the  same  manner  as  the  qaantities  had  been 
measured,  and  at  the  same  rate,  and  that  all  matters  in  dispate  sboald 
be  referred  to  the  architect  whose  decision  should  be  final :  Edd  thai 
an  action  would  not  lie  against  the  architect  for  not  using  due  care  and 
skill  in  ascertaining  the  qaantities,  no  fraud  or  collusion  being  alleged. 
—Stevenson  v.  Watson,  L.R.  4  C.P.D.  148 ;  48  L.J.  O.P.  318 ;  40  L.T. 
486  i  27  W.B.  682. 

(xvii.)  Ex.  DiV. — Contrtiet  not  to  he  Performed  within  a  Year— Statute  of 
Fravds, — Held,  that  an  agreement  by  a  foreman  tailor  with  his  employer, 
that  if  he  should  leave  his  employer's  service  he  would  not  cany  on  the 
business  of  a  tailor  within  five  miles  of  D,  was  within  sec.  4  of  the 
Statute  of  Frauds.— I>at;«y  v.  Shannon,  L.R.  4  £x.  D.  81 ;  48  L.J.  Ex. 
469 ;  40  L.T.  628 ;  27  W.R.  699. 

(xviii.)  C.  P.  "Dtv,— Hiring  amd  Letting— Divieihls  Contract— Appropriation.— 
Defendants  agreed  to  hire  from  plaintiffs  44  waggons,  as  to  20  for  tire 
years  and  as  to  24  for  three  years,  and  separate  rents  were  reserved  in 
respect  of  eat^  lot  of  wagons,  and  it  was  agreed  that  the  waggons 
should  at  the  end  of  the  respective  terms,  and  after  payment  of  the 
rents  reserved  during  the  terms  respectively,  become  the  absolnte 
property  of  defendants.  Before  the  end  of  the  three  yean,  de- 
fendants tendered  the  whole  remaining  rent  for  the  24  waggons  to 
plaintiffs'  clerk,  sending  a  letter  to  say  that  the  money  was  paid  in 
discharge  of  all  rent  due  in  respect  of  those  waggons.  The  rent  for  the 
20  waggons  was  then  in  arrear,  and  the  clerk  refused  to  receive  the 
money  on  those  terms,  but  it  was  left  with  him  and  he  entered  it  to 
plaintiffs'  general  account :  Held,  that  the  24  waggons  thereupon  became 
the  property  of  defendants. — Loneashire  Waggon  Co.  v.  NwttaU,  40  L.T. 
291. 

(xix.)  C.  A,— Sale  of  Goods— Divisible  Conerofit.— Plaintiffs  contracted  to  nil 
to  defendants  about  26  tons  (more  or  less)  of  pepper,  October  or 
November  shipment  from  P.  to  London,  per  sailing  vessel  or  vesaels, 
name  of  vessels,  marks,  &o.,  to  be  declared  to  buyer  within  GO  days 
from  date  of  bill  of  lading:  Held,  that  the  contraot  was  an  entire 
contract,  and  that  the  dedaration  of  20  tons  by  plaintiff  within  the 
■izty  days,  and  of  five  tons  after  the  expiration  of  the  sixty  days,  was 
not  a  compliance  with  the  terms  of  the  contract. — RetUer,  Bafdand 
4r  Co.  V.  Sola  ^  Co.,  40  L.T.  476 ;  27  W.R.  681. 

Arbitration  :— 

(v.)  C.  P.  DiV.— iJsnwttinjf  Back  Awa/rdr-H  Sf  18  Vict.,  c.  125,  s.  8  \ 
88  1^  89  Vict.,  e.  66,  h.  180.— The  reference  to  arbitration  of  a  qoestion 
of  disputed  compensation  under  sea  180  of  Public  Health  Act,  1876,  is 
a  submission  to  arbitration  by  consent  within  the  fneaning  of  the 
Common  Law  Procedure  Act,  1864,  and  the  Ck>urt  has  power  under 
sec.  8  of  the  latter  Act  at  any  time  to  remit  the  award  back  to  the 
reconsideration  of  the  arbitrator. — Warlmrton  v.  Haslingden  Local 
Board,  48  L.J.  OJ*.  461. 

Bankruptcy  :— 

(Ixxxii.)  C.  J.  B. — Act  cf  Bankruptcy  ^BUl  of  Sale — Prior  Agreement^ii 
debtor  shortly  before  his  bankraptoy  executed  a  bill  of  sale  of  all  his 
property  except  book  debts,  in  pursuance  of  a  memorandum  of  agreement 
previously  executed  by  1dm  for  valuable  consideration,  whereby  be 
agreed,  if  required,  to  further  secure  money  advanced  to  him  upon  his 
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Btock-in.trade,  fixtures,  and  effects :  Held  that  the  bill  of  sale  was  valid 
as  against  the  trustee  in  bankruptcy. — Ex  pa/rte  Backer,  Re  Barker^ 
40  L.T.  692. 

(Ixxxiii.)  C.  J.  B. — Appeal — Time— Evidence. — An  appeal  from  an  order  of 
adjudication  by  a  person  aggrieved  must  be  brought  within  twenty -one 
days.  On  appeal  from  a  County  Court  the  Chief  Judge  will  not  shut  out 
evidence  not  before  the  Court  below,  when  it  has  been  filed  and  notice 
given  in  time  to  allow  of  it  being  answered  by  the  other  side. — Em  parte 
Wigg,  Re  Johnson,  40  L.T.  628 ;  27  W.B.  804. 

(Ixzxiv.)  C.  J.  B. — Appeal — Time^ Notice  to  Registrar, — Where  notice  of  appeal 
was  duly  left  and  entered  with  the  registrar  of  appeal,  but  no  notice  of 
the  appeal  was  served  on  the  registrar  of  the  Court  appealed  from  till  a 
week  afterwards:  Held  that  the  appeal  was  out  of  time. — E9  parte 
Donnithame,  Re  Green,  40  L.T.  660. 

(Ixxxv.)  C.  J.  B. — Bankrupt  Mortgagor — EqtUtahle  Second  Mortgagee, — ^The 
Court  of  Bankruptcy  has  no  jurisdiction  to  restrain  an  eqi^table  second 
mortgagee  from  bringing  an  action  against  the  trustee  in  liquidation  of 
the  mortgagor  and  the  first  mortgagee,  claiming  a  charge  on  the  pro. 
perty  and  redemption  against  the  first  mortgagee  and  foreclosure. — Ex 
parte  Hirst,  Re  Wherly,  L.R.  11  Ch.  D.  278 ;  27  W.B.  788. 

(Ixxxvi.)  P.  C. — Building  Contract — Completion  by  Surety, — A.  contracted  with 
appellant  to  execute  certain  buildings  at  an  agreed  price,  and  W.  became 
surety  for  the  performance  of  the  contract  by  A.  :  it  was  provided  by 
the  contract  that,  if  A.  became  bankrupt,  the  appellant  might  require 
W.  to  proceed  with  the  work.  A.  having  become  bankrupt  appellant 
gave  notice  to  W.  to  proceed  with  the  work,  and  W.  completed  it :  Held 
that  A.'s  assignee  in  bankruptcy  vras  entitled  to  sue  for  the  price  of  the 
work  completed  by  W,— Cohen  v.  Sandeman,  40  L.T.  370. 

(Ixzzvii.)  C.  J.  B. — Composition — Costs  of  Creditors*  Solicitor. — ^The  appoint- 
ment of  a  solicitor  to  register  a  resolution  for  a  composition  does  not 
enable  the  Court  to  direct  his  costs  to  be  paid  by  the  debtor. — E»  parte 
QusK  Re  Pratt,  40  L.T.  630 ;  27  W.B.  712. 

(Ixxzviii.)  C,  P.  DiV. — Composition^Omission  of  Debt — TTati'tfr.— Plaintiff 
having  entered  into  a  composition  with  his  creditors,  defendants,  who 
were  del  credere  agents  of  plaintiff,  claimed  to  rank  as  creditors  for 
£1,100  in  respect  of  debts  from  plaintiff  to  merchants  for  g^oods  sold 
to  him  through  defendants,  for  which  they  were  liable :  plaintiff  set 
down  in  his  statement  the  debts  as  due  to  the  merchants,  and  also  set 
down  defendants  as  creditors  for  another  debt.  Defendants  tendered  a 
proof  for  their  debt  of  £1,100  which  was  admitted,  and  they  resisted  the 
resolution  for  and  refnsed  to  accept  the  composition :  Held  that  plaintiff 
had  not  complied  with  the  provisidns  of  sec.  126  of  the  Bankruptcy 
Act  in  respect  of  the  debt  of  £1,100,  and  that  defendants  were  not 
bound  by  the  resolution  of  composition  as  to  that  debt. — Oppenheim  y. 
•     Jackson,  48  L.J.  C.P.  441. 

(IxTTJx.)  C.  A. — Fraudulent  Conveyance — Mortgctge  qf  the  Whole  Property — 
13  Elig.,  c.  6. — Decision  of  C.  J.  B.  (see  Bankruptcy  Ixvi.,  p.  77)  reversed. 
—Ex  parte  Games,  Re  Bcmford,  27  W.B.  744. 

(xo.)  C.  A. — Fraudulent  Preference — Appropriation. — S.  &  Co.  accepted  bills 
for  £5,300  drawn  on  them  by  K.  i  Co.  on  the  arrangement  that 
K.  &  Co.  should  find  funds  to  meet  the  bills ;  and  K.  &  Co.  sent  cheques 
for  the  amount,  which  were  paid  to  a  special  account  kept  by  S.  &  Co. 
at  a  bank  for  the  purpose  of  paying  their  acceptances,  except  one 
cheque  for  £2,000  which,  by  mistc^e,  was  paid  into  their  general  account, 
which  they  did  not  discover  till  after  they  had  become  insolvent  and 
stopped  payment :  Held  that  K.  &  Co.  were  entitled  to  the  £2,000. — 
Ex  parte  Kelly  ^  Co,,  Re  Sniith  ^  Co,,  L.B.  11  Ch.  D.  806;  40  L.T.  404. 

M — 2 
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(xoi.)  O.  J.  B,— Judgment  Deht—Receiver-^Tacking—l  ^  2  Vict.,  c  110; 
27  ^  28  Viet,  c.  112,  «.  1. — ^The  appdntment  of  a  receiver  in  an  aotioo 
by  a  judgment  creditor  in  the  Chancery  Div.  is,  as  regards  property 
which  can  only  be  affected  in  equity,  a  delivery  in  execution  by  virtue 
of  a  lawful  authority,  though  no  writ  of  elegit  has  been  issued. — Ex  pa/rt$ 
Evans,  Be  Watking,  40  L.T.  626;  27  W.B.  712. 

(xdi.)  C.  A. — Jwrisdietion. — ^Where,  by  the  operation  of  the  law  of  Bank- 
ruptcy, the  trustee  of  a  bankrupt  has  a  better  title  against  a  stranger  to 
the  bankruptcy  than  the  bankrupt  himself  would  have  had,  the  question 
involved  is  properly  within  the  jurisdiction  of  the  Bankruptcy  Court. — 
Ex  parU  Brown,  Be  Yates,  L.B.  11  Ch.  D.  148  ;  40  L.T.  402;  27  W.B.  651. 

(zciii.)  O.  J.  B. — Liquidation — Concealment  of  Property — Leave  to  Prosecute, — 
The  application  of  the  trustee  for  an  order  to  prosecute  the  liquidatiug 
debtor  for  fraudulently  removing  property,  ought  not  to  be  refused  merely 
because  the  trustee  has  already  recovered  the  property. — Ea  parte 
Monkhouse,  Be  Ward,  40  L.T.  296. 

(xciv.)  C.  A. — Liquidation — Description  of  Debtor. — ^A  farmer  filed  a  liquids^ 
tion  petition,  in  which  he  described  himself  as  a  cattle-dealer :  Held, 
that  the  description  was  not  misleading  so  as  to  invalidate  the  liqnida. 
tion  resolutions. — Eto  pa/rte  Kirkwood,  Be  Mason,  40  L.T.  566. 

(xcv.)  C.  J,  B. — Liquidation — Proof-— Unendorsed  Promissory  Note. — A  bond 
fde  holder  for  value  of  promissory  notes,  which  were  unendorsed  at 
date  of  tender  for  proof,  procured  the  endorsement  before  application 
to  register  the  resolutions :  Held  that  he  was  entitled  to  prove  for  his 
debt.— £«  paHe  Pike,  Be  Eslick,  40  L.T.  529. 

(xcvi.)  O.  A.— Petitioning  Creditor's  Debt— Claim  under  Judges  Order.— The 
defendant  in  an  action  on  a  bill  of  exchange,  having  become  liable  under 
a  judge's  order  to  pay  £29,  and  in  default  to  have  judgment  signed 
against  him,  tendered  the  £29,  which  plaintiff  refused,  unless  defendant 
also  paid  another  sum  of  £30,  which  plaintiff  alleged  to  be  due  to  him. 
Defendant  having  refused  to  pay  this,  plaintiff  issued  a  debtor*s  summons 
for  £59,  and  on  defendant's  failing  to  give  security,  presented  a  bank, 
ruptoy  petition  against  him :  Held  that  there  was  no  sufficient  debt  to 
support  the  petition. — Eso  parte  Astrup,  Be  Lefevre,  L.E.  11  Ch.  D.  808 ; 
40L.T.  403;  27  W.B.  618. 

(xcvii.)  C.  J.  B,— Proof— Discownted  Bills— Bankef^s  Lim.— Bankers,  with 
whom  bills  of  exchange  have  been  deposited  by  a  customer  for  disoonnti 
and  who  have  made  advances  on  them,  are  entitled,  on  the  customer 
going  into  liquidation,  to  retain  the  bills  and  prove  for  the  fnU  amount, 
and  receive  dividendJs  thereon,  giving  credit  only  for  soniB  reoeivod 
from  time  to  time  in  respect  oif  such  bills  as  may  have  been  paid. — Ee 
pwrte  aehofield,  Be  FrUh,  40  L.T.  464. 

(xcviii.)  C.  J.  B. — Proof— 'Bejection — Delay. — A  trustee  does  not  lose  his  lig^t 
to  reject  a  proof  by  allowing  three  months  to  elapse  after  it  is  sent  in. — 
Em  parte  De  Boos,  Be  Shallow,  40  L.T.  669. 

(xoix.)  C.  A. — Dovhle  Proof —Two  Firms. — The  same  individuals  were  asso- 
ciated in  two  firms,  one  in  London  and  the  other  at  Oporto.  The  Oporto 
firm  drew  bills  on  the  London  firm,  which  the  latter  accepted,  and  which 
were  discounted  by  a  Portuguese  bank.  Both  firms  having  gone  into 
liquidation,  the  babk  received  a  dividend  out  of  the  assets  in  Portngftl : 
Held  that  the  bank  could  not  prove  in  the  English  liquidation  without 
bringing  in  what  they  had  received  from  the  Portuguese  assets. — Ee 
parte  Banco  di  Portugal,  Be  Hooper,  L.B.  11  Ch.  D.  817 ;  40  L.T.  406. 

(c.)  C.  A. — Stoppage  in  Transitu. — In  a  contract  to  deliver  goods  free  on 
board,  though  no  destination  is  mentioned,  it  is  implied  that  they  are 
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delivered  to  be  carried,  and  bo  long  as  they  remain  in  the  hands  of  the 
Bhipmaster  aa  carrier  the  vendor's  right  of  stoppage  in  transitu  remains. 
—Em  parU  Bosevear  Clay  Co,,  Re  Cock,  27  W.B.  591. 

Bill  of  Exohange  :— 

(vi.)  O.  A. — Right  to  Securitiea  It/M  by  Crod/itor, — B.,  a  member  of  a  firm 
of  B.  and  Co.,  deposited  title  deeds  with  the  W.  Bank  as  secnritj 
for  the  floating  balance  dae  from  his  firm.  Afterwards  D.  sold  a  cargo 
to  B.  and  Co.  who  paid  for  it  by  a  bill  of  exchange  which  D.  indorsed 
and  paid  into  the  W.  Bank.  B.  and  Go.  stopped  payment  before 
the  bin  became  due :  Held  that  D.  was  not  entitled  to  have  the 
secnrity  held  by  the  bank  handed  over  to  him  on  payment  of  the 
balance  dne  from  B.  and  Co.  to  the  bank. — Duncan,  Fox  ^  Co.  v. 
North  and  South  Wales  Bank,  L.B.  11  Ch.  D.  88;  48  L.J.  Ch.  376;  40 
L.T.  871 ;  27  W.B.  521. 

Bill  of  Sale  :- 

(xiv.)  O.  A. — Description  of  Grantor . — ^The  description  of  the  residence  and 
occupation  of  the  grantor  of  a  bill  of  sale  required  by  sec.  1  of  the 
Bills  of  Sale  Act,  1854,  to  be  filed  with  the  bill  of  sale,  is  the  descrip. 
tion  of  such  residence  and  occupation  at  the  date  of  the  affidavit. — 
Button  V.  O'Neill,  48  L.J.  C.P.  868  ;  27  W.B.  592. 

(xv.)  C.  A. — Prior  Act  of  Ba/nkruptcy — Seizuare  before  Adjudication. — Beld, 
varying  the  decision  of  C.  J.  B  (see  Bill  of  Sale  xi.,  p.  79),  that  the 
trustee  was  entitled  to  the  chattels  comprised  in  the  bill  of  sale  except 
growing  crops. — Ex  parte  Payne,  Re  Cross,  40  L.T.  563. 

Building  Society:— 

(ii.)  H.  Is.— Arbitration-^  Sf  7  TFt/Z.  TV.,  c.  32—10  Qeo.  IV.,  c.  56,  a.  27.— The 
rules  of  a  benefit  building  society,  enrolled  under  6  &  7  Will.  lY.,  c.  32, 
and  not  re-registered  under  the  Building  Societies  Act,  1874,  provided 
that  disputes  between  the  society  and  members  should  be  referred  to 
arbitration :  Held  that  this  did  not  apply  where  the  relation  of  mortgagor 
and  mortgagee  existed. — Mulkem  v.  Lord,  L.B.  4  App.  182 ;  40  L.T. 
594;  27  W.B.  510. 

Charity  :— 

(vii.)  H.  Ii. — Lease — Statute  of  Limitations — 13  Eliz.,  c.  10. — Decision  of  Court 
of  Appeal  (see  Charity  i.,  p.  7)  affirmed,  on  the  ground  that  the  lease  was 
void  ab  initio.— Magdalen  Hospital  v.  Knotts,  40  L.T.  466 ;  27  W.B.  602. 

Club:  — 

(i.)  Oh.  Div.  M.  B. — Power  of  Expulsion — Dulies  of  Committee. — Injunc 
tion  g^nted  to  restrain  the  committee  of  a  dub  from  interfering  with 
plaintiffs  rights  of  membership  by  virtue  of  a  resolution  for  his  sus- 
pension  which  had  been  passed  bythe  ordinary  house-committee  instead 
of  a  specially  summoned  committee  as  provided  by  the  rules,  and  when 
the  committee  had  not  afforded  plaintiff  any  opportunity  of  explaining 
his  conduct. — Fisher  v.  Keane,  L.B.  11  Ch.  D.  363. 

Company:— 

(liii.)  C.  A. — Action  by  Bhanreholder — Parties — Fraud. — An  action  was  brought 
by  two  shareholders  against  three  directors  of  a  company  to  set  aside  a 
sale  by  the  directors  to  the  promoters,  which  had  been  adopted  by  the 
company,  on  the  gronnd  of  fraud,  and  alleging  that  owing  to  the  pre. 
ponderating  influence  of  defendants,  no  steps  could  be  taken  within  the 
company  to  remedy  those  acts  :  Held,  that  a  demurrer,  on  the  ground 
that  the  action  ought  to  have  been  brought  in  the  name  of  the  company, 
could  not  be  sustained. — Mason  v.  Harris,  L.B.  11  Ch.  D.  97 ;  40  L.T. 
644;  27  W.B.  699. 
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(liv.)  Ch,  Div.  V,  C.  B. — Winding-up^Contribuiory — Inswrance  Company. 
— A  life  insnranoe  oompany  started  a  fire  insnionoe  banBees,  and 
issaed  speoial  sliares  appropriated  to  the  UabilitieB  of  this  busineBB ;  on 
being  wound  np :  Held  that  the  liquidators  ought  to  make  oalls  on  the 
past  shareholders  of  the  special  shares  in  respect  of  fire  liabilities  before 
calling  on  the  present  ordinary  shareholders. — Bath's  Case,  Ue  Norwich 
Provident  Insurance  Society,  L.B.  11  Gh.  D.  886 ;  48  L.J.  Gh.  411 ;  40 
L.T.  453  J  27  W.E.  658. 

Qt,)  H.  Ii. — Winding.wp — Contributory — Fraud  by  Directors — Repudiating 
Shares, — An  unlimited  bank  having  stopped  payment,  a  general  meeting 
of  the  shareholders  was  summoned  and  accountants  were  employed  to 
examine  the  books  and  prepare  a  balance-sheet.  The  day  after  their  report 
was  issued  to  the  shareholders,  A.,  a  shareholder,  presented  a  petition 
for  the  removal  of  his  name  from  the  list  of  contributories  on  the  ground 
of  the  fraud  of  the  directors.  The  next  day  a  voluntary  winding-up  was 
resolved  upon  :  Held  that  A.  was  too  late  to  repudiate  his  liability  in  the 
winding-up.— ren»«it  v.  City  qf  Glasgow  Bank,  40  L.T.  694 ;  27  W.E.  649. 

(M')  Ch,  Div.  P.  J. — WinddTig-up — Contributory — Mutual  Insurance  Comm 
pany, — The  articles  of  association  of  an  unlimited  insurance  company, 
incorporated  under  the  Companies  Act,  1862,  and  having  a  share  capital 
stated  in  the  Memorandum  of  Association,  provided  for  two  classes 
of  members,  each  having  voting  power,  viz.,  shareholders  and  ajssnranoe 
members  being  life  policy  holders  with  profits.  W.  signed  a  proposal 
for  assurance  whereby  she  agreed  that  she  would  execute  the  articles 
of  association  when  required.  She  was  accepted  and  paid  premiums 
but  was  never  registered :  Held  on  the  winding-up  of  the  oompany  that 
she  must  be  entered  on  the  list  of  contributories. — Winstone's  Case,  Re 
Albion  Life  Assura^fice  Society,  27  W.E.  762. 

(Ivii.)  Oh.  Div.  F.  J. — Windin^.up — Contributory —8et.off — Unlimited  Coin- 
pany. — A  shareholder  in  an  unlimited  company  which  is  being  wound 
up,  cannot  set  off  a  debt  due  to  him  from  the  company  against  calls 
made  upon  him. — Ex  parte  Branwhite,  Re  West  of  England  and  South 
Wales  Bank,  48  L.J.  Oh.  463  ;  40  L.T.  652 ;  27  W.E.  646. 

(Iviii.)  C.  A. — Winding-up — Director — Mortgage  to  Finn. — Decision  of  V.  C.  H. 
(see  Company  xliv.,  p.  81)  affirmed. — Smithes  Case,  Re  South  Durham  Iron 
Co.,  48  L.J,  Ch.  480 ;  40  L.T.  572. 

(lix.)  Ch.  Div.  V.  O.  H. — Winding-up — Distress  for  Rent — Judicature 
Act,  1875,  s,  10. — ^The  bankruptcy  law  permitting  distress  for  one  year's 
arrears  of  rent  has  not,  by  virtno  of  sec.  10  of  Judicature  Act,  1875, 
superseded  the  old  rule  in  winding-up. — Re  Bridgewatefr  Engineering  Co., 
48  L.J.  Gh.  389. 

(Ix.)  C.  A. — Winding-up — "Mortgage — Foreclosure. — In  the  winding-up  of  a 
company,  in  which  an  inquiry  as  to  securities  given  by  it  had  been 
directed,  leave  was  given  to  a  mortgagee  who  had  obtained  an  order  to 
attend  proceedings  in  the  winding-up,  his  costs  of  so  doing  to  be  costs  in 
the  winding-up,  to  bring  such  action  as  he  might  be  advised  to  enforce 
his  security  on  his  undertaking  tliat  his  costs  of  attending  the  windinfr* 
up  proceedings  should  be  in  the  discretion  of  the  judge. — Re  Haimlion's 
Windsor  Iron  Works  Co.,  40  L.T.  569. 

(Ixi.)  Ch.  Div.  P.  J. — Winding-up — Payment  of  Debts — Einecutuyn  Creditor 
— Juddcaiure  Act,  1875,  s.  10. — Where  a  winding-up  petition  has  been 
presented,  the  Court  will  not  allow  a  judgment  creditor,  who  has  been 
induced  by  representations  of  the  company  not  to  issue  execution,  to  bp 
deprived  of  the  benefit  which  he  would  otherwise  have  obtained,  and 
this  principle  is  not  affected  by  sec.  10  of  the  Judicature  Act,  1875,  and 
sec.  87  of  the  Bankruptcy  Act,  1869. — Ex  parte  CrawshoAf,  Re  Richards 
^  Co.,  40  L.T.  315;  27  W.E.  530. 
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Oxii.)  Ch.  DiV.  P.  J.— Winding-up— Proof— Costa  of  Special  Ad.— A. 
oompanj'B  speoial  Act  proYided  that  all  ooste  and  expenses  incident  to 
obtaining  the  Act  should  be  paid  by  the  company  :  Held,  that  a  person 
who  had  done  work  towards  obtaining  the  Act  as  a  clerk  to  a  promoter 
oonid  not  prove  for  his  remuneration  in  the  winding-up. — Re  Kent 
Tramwcnfs  Co.,  40  L.T.  398. 

(Iziii.)  O.  A. — Winding-up — Petition — Paui.up  Shareholder. — A  fully  paid-up 
shareholder  who  presents  a  winding-up  petition  must  allege  and  prove 
that  there  are  assets  of  such  an  amount  that  there  would  be  a 
substantial  surplus  on  the  winding-up.  Yague  allegations  of  fraud  are 
not  sufficient  on  a  winding-up  petition. — Re  Rica  Chid  Waehing  Co., 
L.B.  4  Oh.  D.  86 ;  40  L.T.  531 ;  27  W.B.  716. 

(Ixiv.)  Ch.  DiY.  M.  B,,— Winding-up— PetitionSeeured  Creditor.Seo.  10 
of  the  Judicature  Aot»  1876,  does  not  affect  the  right  of  a  secure i 
creditor  to  present  a  winding-up  petition,  nor  will  he  forfeit  the  benefit 
of  his  security  by  doing  so. — Moor  v.  Anglo-Italian'  Bank,  L.E.  10  Ch. 
D.  681;  40  L.T.  620;  27  W.B.  652. 

(bcv.)  Cb.  DiY.  M.  Br. — Winding-up — Petition — Mortgage  Bond. — Mortgage 
bonds  were  issued  by  a  railway  company  under  the  provisions  of  a  deed 
whereby  the  company  covenanted  with  trustees  to  pay  them  the  interest 
on  the  bonds :  Held,  that  a  bondholder,  on  default  of  payment  of  interest, 
was  not  entitled  to  demand  a  winding-up  order. —12«  Uruguay  Central 
RaUway  Co.,  L.B.  11  Ch.  D.  372;  27  W.B.  571. 

(Ixvi.)  Ch..  DiY.  M.  Br. — Winding-up — Reputed  Ownership — Bankruptcy  Act, 
1869,  sec.  15.  stib-sec.  5. — ^The  provisions  of  the  Bankruptcy  Act  as  to 
goods  and  chattels  of  which  a  bankrupt  is  reputed  owner,  are  not 
applicable  to  the  winding-up  of  companies. — Re  CrunUin  Viaduct  Works 
Co.,  27  W.B.  722. 

(Ixvii.)  C.  A. — Winding-up — Summoning  Witnesses — Appeal — Companies  Act, 
1862,  8.  115. — There  is  no  right  of  appeal  on  the  part  of  any  person 
summoned  under  sec.  115  of  the  Companies  Act,  1862,  as  a  mere  witness. 
—Re  The  Gold  Company  (2),  27  W.B.  767. 

(Ixviii.)  C.  A. — Winding-up  Voluntarily — Arrangement  with  Creditors. — When 
an  honest  arrangement  has  been  come  to  between  a  company  and  its 
creditors,  and  the  transaction  is  a  beneficial  one,  it  is  not  material  in 
what  order  the  assents  required  by  the  Companies  Act,  1862,  and  the 
Joint  Stock  Companies  Act,  1870,  are  given. — Re  Dynevor  Duffryn,  ^c. 
Collieries  Co.,  48  L.J.  Oh.  314 ;  40  L.T.  409  ;  27  W.B.  670. 

(Ixix.)  C.  A. — Winding-up  Voluntarily — Compulsory  Order, — The  Court  has 
no  jurisdiction  to  make  an  order  for  winding-up  a  company  which  has 
been  voluntarily  wound  up  and  dissolved,  unless  the  dissolution  can  be 
impeached  on  the  ground  of  fraud. — Re  London  and  Caledonian  Marine 
Insurance  Co.,  L.B.  11  Ch.  D.  140;  40  L.T.  666;  27  W.B.  713. 

Copyright  :— 

(v.)  Oh.  DiY.  V.  C.  B,—Infringement^Title  of  BooJk.— Plaintiff  was  in 
the  habit  of  publishing  directories,  which  he  called  Post  Office  directories, 
and  was  the  registered  proprietor  of  the  **  Post  Office  Directory  of  the 
West  Biding  of  Yorkshire  *' :  Held,  that  the  publication  of  a  directory  by 
defendant,  called  the  "  Post  Office  Bradford  Directory,"  was  not  an  in- 
fringement of  the  copyright,  nor  of  his  trade-mark  in  the  words  "  Post 
Omce.**— Kelly  v.  Byles,  40  L.T.  623. 

Crimes  and  Offenoes  :— 

(xviii.)  Q.  B.  Div.— Ba«tordy — Commemeement  of  Act  —  85  ^  36  VicUy 
e.  65,  s.  3. — ^An  order  may  be  made  under  sec.  3  of  35  &  36  Yict., 
c.  65,  in  respect  of  a  child  bom  at  any  time  of  the  day  on  10th  August, 
1872,  when  the  Act  received  the  Boyal  Assent. — Tomlinson  v.  Bullock, 
L.B.  4Q.B.D.  230;  48  L.J.  M.C.  95;  40  L.T.  459;  27  W.B.  652. 
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(xix.)  Q.  B.  Dir, —BastcvrdAf—Marriage  0/ Afo«fc«r— 35  ^86  Viet,,  c.  65,  ».  S.— 
No  appUoation  oan  be  made  bj  the  mother  of  a  bastard  under  aeo.  3 
of  85  &  86  Vict.,  0.  65,  when  she  has  married  since  the  birth  of  the  chQd, 
and  is,  at  the  time  of  application,  Uying  with  her  husband. — Stacey  v. 
Lintell,  L.B.  4  Q.B.D.  291 ;  48  L.J.  M.O.  108 ;  40  L.T.  558 ;  27  W.E.  561. 

(xx.)  Q.  B.  Div. — Chemiat  and  Drttgg\8t^0orporati(mr—Sl  JT  82  Viet,  e.  121, 
88.  1, 15. — The  penalty  imposed  bj  sees.  1, 15,  of  the  Pharmacj  Act, 
1868,  may  be  recovered  from  a  corporation  for  keeping  a  chemist's  shop, 
thongh  the  business  is  managed  by  daly  registered  chemists. — Pharma' 
eeutical  Society  r.  London  Supply  A88oeiai/ion,  L.B.  4  Q.B.D.  818; 
48  L.J.  Q.B.  887 ;  40  L.T.  584  ;  27  W.B.  709. 

(xxi.)  Q.  B.  Div. — Elementary  Education — Attendance  Order — Second  Non- 
Compliance — Proof — 39  ^  40  Victt  c.  79,  «.  12. — Upon  summons  for  a 
second  non.complianoe  with  an  attendance  order,  the  first  non-com- 
pliance may  be  proved  by  the  prodnction  of  the  minute  of  the  Court, 
made  at  the  time  of  the  adjudication  thereon. — London  School  Board  v. 
Harvey  t  27  W.B.  783. 

(xxii.)  Q.  B.  Div.— Elementary  Education^Factory  Acte-^iS  Sf  84  Viet., 
c.  75,  8,  74. — A  school  board  is  not  entitled  to  enforce  the  provinons  of 
its  bye.laws  with  regard  to  the  hours  of  attendance  at  school,  in  the  case 
of  children  employed  in  factories,  who  are  attending  efficient  elementary 
schools,  pursuant  to  the  Factory  Acts. — M.ellor  v.  "DenvHam,  L.E.  4 
Q.B.D.  241 ;  48  L.J.  M.C.  118 ;  40  L.T.  895 ;  27  W.B.  505. 

(xxiii.)  O.  A. — Imprieonment  for  One  Calendar  Month. — Decision  of  C.  P. 
Div.  (see  Crimee  and  Offencee  xvi.,  p.  82)  affirmed. — Migotti  v.  ColviUe, 
27  W.B.  744. 

(xxiv.)  C.  C.  B. — Perjury — Illegal  Arrest — Jurisdiction  of  Justices. — H.,  a 
polioe-oonstable,  obtained  an  illegal  warrant  against  S.  for  assaulting 
him,  and  arrested  him  thereon,  and  took  him  before  magistrates  in  Petty 
Sessions,  when  S.  was  convicted  :  Held  that  H.  might  properly  be  con- 
victed for  perjary  in  respect  of  evidence  given  at  the  hearing  at  Sessions. 
—Regina  v.  Hughes,  40  L.T.  685. 

(xxv.)  C.  A. — Swiday  Profana/tion — Collusion — ^21  Qeo.  III.,  e.  49. — Plsintiil 
brought  an  action  against  defendants  for  a  penalty  under  21  Greo.  III., 
c.  49,  for  keeping  open  a  place  of  amusement  on  Sunday,  August  15th : 
subsequently,  by  arrangement,  B.  brought  an  action  for  penaJties  in 
respect  of  that  and  subsequent  Sundays,  and  obtained  jodgment  by 
default,  having  agreed  not  to  enforce  the  judgment :  Held  that  B.'s  judg. 
ment  could  not  affect  the  right  of  plaintiff. — Girdlestone  v.  Brighton 
Aquarium  Co.,  L.B.  4  Ex.  D.  107  ;  48  L.J.  Ex.  873  ;  40  L.T.  478  ;  27 
W.B.  528. 

Debtor  and  Creditor  :— 

(xvi.)  C.  A. — Absconding  Debtor — Foreigner  in  England — 33  ^  34  Vict,  c.  76, 
8.  1. — A  foreigner,  a  member  of  a  firm  carrying  on  business  abroad,  came 
to  England  to  try  and  make  arrangements  with  creditors  of  the  firm, 
and  such  arrangements  proving  abortive,  he  was  about  to  return  home : 
Held  that  he  was  not  liable  to  arrest  as  an  absconding  debtor. — Et  parte 
Gutierrez,  Re  Gutierrez,  L.B.  11  Ch.D.  298;   40  L.T.  856;   27  W.B.  497. 

(xvii.)  Ex.  Div. — Attachment  of  Debt — Money  Payaible  to  Preference  Share- 
holders. — Money  due  from  the  D.  Bailway  Co.  to  the  S.  Bailway  Co., 
but  payable  as  dividend  by  the  latter  (under  an  arrangement  confinned 
by  Act  of  Parliament)  to  preference  shareholders,  who  took  their  sfaares 
on  the  security  of  their  dividends  being  so  provided  for,  is  attachable  by 
a  judgment  creditor  of  the  8.  Company  in  the  hands  of  the  D.  Company. 
—Bouch  V.  Set^enoaHs  and  Maidstone  Rail.  Co.,  L.B.  4  Bx.D.  138 ;  48  L.J, 
Ex.  888 ;  40  L.T.  660 ;  27  W.B.  507. 
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(xyiii.)  O.  P.  Div. — TemZtfr— R«Awol. — ^Money  payable  as  a  oomposifcion  in 
respect  of  oosts  due  to  a  eolicitor  was  tendered  to  a  clerk  in  his  office, 
who  said  that  the  solicitor  was  oat  and  that  he  had  no  instmctions,  and 
refused  the  money :  Held  that  the  tender  was  good. — Finch  t.  Boningt 
L.B.  4  C.P.D.  148 1  4X)  L.T.  484. 

Defamation  :— 

(vi.)  P.  C. — Libel — Representation  in  Course  of  Business. — Held,  that  an 
insnranoe  society  were  not  liable  for  damages  to  plaintiff,  a  master 
mariner,  becadse  they  had  refnsed  to  insure  a  ship  if  he  was  employed 
by  the  owner,  they  having  acted  on  information,  which  they  might 
reasonably  believe  to  be  true,  that  plaintiff  was  addicted  to  intemperance. 
—Uamon  t.  Falle^  L.B.  4  App.  247. 

Easement  :— 

(viii.)  C.  A. — Access  of  Air — Nuisance — Obstruction. — Plaintiff  and  defendant 
occupied  adjoining  houses.  For  more  than  20  years  plaintiff  had 
enjoyed  the  access  of  air  to  the  chimneys  of  his  house.  Defendant  took 
down  his  house  and  rebuilt  it  to  a  greater  height,  thereby  causing 
plaintiff's  chimneys  to  smoke :  Held  that  no  action  would  lie  against 
defendant— Bryant  t.  Lefever,  L.E.  4  C.P.D.  172;  48  L.J.  C.P.  880; 
4f  L.T.  679  i  27  W.B.  612. 

(ix.)  H.  Im,— Right  of  Wcuy—Inclosure—S  ^  9  Vict,  c.  118,  m.  16,  68.— 
Decision  of  Court  of  Appeal  (see  Easetmnt  iii.,  p.  14)  affirmed. — 
Turner  v.  Crush,  L.E-  4  App.  221 ;  40  L.T.  661;  27  W.E.  563. 

(x.)  C.  A. — Right  of  Way — Obstruction — Mandatory  Injunction. — Where,  in 
spite  of  notice  of  plaintiff 's  claim  to  a  right  of  way,  defendant  built  over 
and  obstructed  it,  a  mandatory  injunction  was  g^nted. — Krehl  v.  Bwrrell, 
L.B-  11  Ch.  D.  146  ;  40  L.T.  637. 

(xi.)  Ch.  Div.  V*.  C.  B,—Ripa/rian  Oioner—Use  of  Water. — Held  that  a 
railway  company,  whose  line  crossed  a  stream,  was  entitled  to  take  a 
reasonable  quantity  of  water  from  it  for  the  company's  purposes. — Earl 
of  Sandwich  v.  G.  N,  RaU.  Co.,  L.E.  10  Ch.  D.  707;  27  W.E.  616. 

Eoclesiastioal  Law  :— 

(vii.)  Arc.  —  Faculty  —  ChanceLSereen.  —  A  confirmatory  faculty  g^nted, 
authorizing  the  retention  in  a  church  of  a  chancel.screen,  but  directing 
that  gates  to  it  should  be  removed ;  ^nd  a  faculty  was  also  issued  for 
the  removal  of  steps  under  a  communion  table,  and  a  wooden  screen 
separating  a  transept  from  the  rest  of  the  Church. — Bradford  v.  Fry, 
L.E.  4  P.D.  93. 

(viii.)  Oonsist.  Ct. — Faculty — ChanceU Screen. — In  these  cases  it  was  directed 
that  no  gates  should  be  placed  in  the  chancel-screens  authorised  to  be 
erected. — Re  St.  Augustine,  Haggerstone ;  Vicar  of  Annunciation,  Chisle- 
hurst  V.  Parishioners  of  do.,  L.E.  4  P.D.  111. 

(ix.)  Consist.  Ct. — Faculty— Erection  of  Mortuary  in  Churchyard.-^ Held 
that  the  Court  had  power  to  grant  a  faculty  for  the  erection  of  a  mor- 
tuary in  a  churchyard  which  had  been  closed  for  burials  under  an  Order 
in  Council. — Hansard  v.  Parishioners  of  St.  Matthew,  Bethnal  Qreen,  L.E. 
4  P.D.  46. 

Election:— 

(viii.)  C.  P.  Div. — Municipal  Election — Infringement  of  Secrecy — 36  ^  86 
Vict,  c.  33,  s.  4. — A  personating  agent,  during  a  municipal  election,  left 
his  part  of  the  burgess  roll,  in  which  he  had  marked  the  names  of  the 
voters  who  had  obtained  ballot  papers,  in  the  committee  room  of  his 
candidate,  but  it  was  not  shown  that  anyone  looked  into  the  roll  or 
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obtained  any  informaiion  from  it :  HM  that  he  oonld  not  be  oonyiotod 
under  sec.  4  of  the  Ballot  Aot,  1872.— Stananaii^^  y.  HaBMvne,  48  LJ. 
M.a  89;  40  L.T.  589;  27  W.B.  620. 

Evidenoe .— - 

(ix.)  Ch.  Div.  F.  J. — Admissions. — Where  plaintiff  had  not  himfelf  giten 
evidenoe  in  an  action,  defendant  was  allowed  to  put  in  letters  bj  plaintiff 
to  a  third  person,  containing  admissions  whioh  had  not  been  pleaded. — 
Stmoart  V.  Oladstone,  L.R.  10  Ch.  D.  626. 

(x.)  P.  D.  A.  Div. — Privilege — Divorce  Action. — On  the  intervention  of 
the  Queen's  Prootor  in  a  divorce  action,  counsel  on  his  behalf  proposed 
to  ask  the  petitioner's  solicitor  in  a  former  trial,  whether  the  petitioner 
had  not  confessed  to  him  that  he  had  been  gfuilty  of  a  matrimoniAl 
offence  :  Held  that  the  question  was  inadmissible. — Braf^ord  t.  Brtxti/ord, 
L.E.  4  P.D.  72;  40  L.T.  669;  27  W.R.  691. 

Friendly  Society  :— 

(i.)  Ch.  Div.  P.  J,— Batik  Appointed  Treasurer—SS  ^  89  Vict.,  c.  60, 
«.  16  (7). — ^The  committee  of  management  of  a  friendly  society  appointed 
as  treasurer  to  the  society  a  ba^,  incorporated  under  the  Companies 
Acts.  On  the  bank  being  wound  up :  Held  that  the  society  had  no  pre- 
ferential right  under  sec.  16,  sub-sec.  7,  of  the  Friendly  Societies  Act, 
1875,  in  respect  of  moneys  received  by  the  Bank  as  treasurers  of  the 
society. — Ex  parte  Swansea  Friendly  Society,  Be  West  of  England  and 
South  Wales  Bank,  40  L.T.  661 ;  27  W.B.  696. 

Highway  :— 

(^.)  Q.  B.  DiY. —-Disused  TolUHouse—Z  Geo.  IV,,  e.  126,  s.  118 ;  4  Geo.  U., 
c.  95,  s.  57. — Where  a  toll-house  had  ceased  to  be  used  as  such  since 
1867,  but  was  used  as  a  dwelling-house  for  a  man  employed  on  the 
road  :  Held  that  an  adjoining  owner  was  entitled  to  call  on  the  trustees 
of  the  road  to  remove  the  house. — Begina  v.  The  Oreenlaw  Tumpikf 
Trustees,  48  L.J.  Q.B.  409;  40  L.T.  656;  27  W.B.  800. 

(vi.)  Q.  B.  DiY, —Diversion^ Justice's  Certificate--^  ^  6  WUl.  IV.,  c  50, 
ss.  86,  91. — Where  justices  certify  that  a  new  road  will  be  more  com- 
modious than  the  one  for  which  it  is  to  be  substituted,  it  must  appear 
on  the  face  of  the  certificate  that  they  have  arrived  at  that  conoloBion 
from  their  own  personal  inspection. — Begina  v.  Wallace,  40  L.T.  618. 

(vii.)  C.  P.  DiY.— Locomotive— 2S  ^  29  Vict.,  c.  88,  «.  8  ;  41  4"  42  Vict, 
c.  77,  8.  9.~Held  that  sec.  8  of  28  &  29  Yict.,  o.  83,  as  amended  by 
41  &  42  Yict.,  c.  77}  B.  9,  was  duly  complied  with,  where  the  person  pre- 
ceding the  locomotive  on  foot  was  leading  a  horse  and  cart  of  his  own.— 
Davis  V.  Browne,  48  L.J.  M.C.  92 ;  40  L.T.  667. 

(viii.)  C.  P.  DiY.—Ohstruction—^  ^  6  Will.  IV.,  c.  50,  s.  n.—HeU  that  a 
surveyor  of  highways  who,  in  repairing  a  road,  placed  stones  on  it  aud 
allowed  them  to  remain  there  at  night  insufficiently  fenced  and  lighted, 
was  properly  convicted  under  sec.  72  of  the  Highway  Act. — Feamley  t. 
Ormshy,  L.R.  4  C.P.D.  136. 

(ix.)  Ch.  Div.  M.  "BL,— Overhanging  Trees— Owner— h  ^  6  Will.  IV.,  c.  60, 
8.  65. — The  word  "  owner,"  in  sec.  65  of  the  Highways  Aot,  means  tbe 
person  in  actual  occupation. —  Woodard  v.  BelUricay  Highway  Board, 
L.E.  11  Ch.  D.  214;  27  W.B.  593. 

(x.)  C.  A,-'Repair— Turnpike  Trust— II  ^  12  Vict,  c.  63,  ».  144.— Dediion 
of  Q.  B.  Div.  (see  Highway  u.,  p.  16)  reversed. — Nutter  v.  Accrington 
Local  Board,  L.B.  4  Q.B.D.  876. 
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(zi.)  Sx.  "Dir.—TuTfiipike  TViMi^ ToUs—Omismon  to  DenMmd.-^A  Turnpike 
Aot,  passed  in  1816,  provided  that  no  toll  shonld  be  demanded  of  the 
inhabitants  of  the  town  of  S.  at  any  toIl-£^ate  to  be  ereoted  in  the 
town.  A  toll-gate  which  then  stood  in  the  town  had  been  removed  to  a 
plaoe  without  the  town ;  but  subsequently  new  houses  had  been  built 
along  the  road  on  which  the  toll-gate  was:  Held  that  the  question 
whether  the  gate  was  within  the  town  or  not  at  any  particular  time  was  a 
question  of  fact  for  the  determination  of  the  magistrates  on  a  complaint 
before  them  for  unlawfully  demanding  a  toll ;  and  that  the  omission  to 
demand  a  toll  for  forty  years  established  no  right  to  exemption. — Deards 
V.  Goldsmith,  40  L.T.  328. 

Husband  and  Wife  :— 

(zxviiL)  Ch.  Diy.  F.  J. — Chose  in  Action^Beduetion  into  Possession. — The 
receipt  by  an  agent,  appointed  by  husband  and  wife,  of  money  forming 
part  of  an  intestate's  estate  of  which  the  wife  is  administratrizi  is  a 
reduction  into  possession  by  the  husband  of  wife's  share  of  the  money. — 
Dardier  v.  Chapman,  L.B.  11  Ch.  D.  4i2 ;  40  L.T.  649. 

(zxiz.)  P.  D.  A.  Dlv. — Divorce — Dismissal  of  former  Petition — Estoppel. — 
A  petition  by  a  husband  for  dissolution  of  marriage  on  the  ground  of  his 
wife's  adaltery  was  dismissed  on  his  application  and  on  his  paying  the 
costs  of  respondent  and  co-respondont :  Held  that  this  did  not  estop  him 
from  relying  upon  the  same  acts  of  adulterv  in  support  of  a  second 
petition.— fldW  v.  Hall,  40  LT.  526 ;  27  W.R.  664. 

(zzx.)  Cll.  Div.  F.  J. — Separate  Estate — Judgment  against^Costs. — ^In  an 
action  against  a  married  woman  and  her  husband,  judgment  was  given 
charging  property  vested  in  her  or  in  any  other  person  in  trust  for  her 
with  the  payment  of  the  debt  and  costs,  and  directing  inquiries  as  to  her 
separate  estate :  and  on  inquiry  it  appeared  that  she  was  entitled  for 
her  separate  use  to  an  annuity  vested  in  a  trustee  :  Held,  that  the  debt 
with  interest  at  4  per  cent,  and  costs  when  taxed,  must  be  declared  a 
charge  on  the  annuity  without  prejudice  to  the  claims  of  the  truster, 
and  that  plaintiff  must  pay  the  husband's  costs  and  add  them  to  his 
debt.— Ooli«tt  V.  DicJfcmaon,  40  L.T.  894. 

(zzzi.)  Ch.  Div.  M.  H. — Separation  Deed — Custody  of  Children — Breach  of 
Covenant. — ^In  an  action  by  a  husband  to  enforce  the  covenants  in  a  deed 
of  separation  which  provided  that  the  wife  shonld  have  the  custody  of 
a  daughter,  the  wife  alleged  that  plaintiff  had  broken  the  covenants  in 
the  deed,  and  she  asked  for  judicial  separation :  Held,  that  the  deed 
was  a  bar  to  the  wife's  claim  for  judicial  separation,  that  the  agreement 
by  the  wife  to  live  separately  from  her  husband  might  be  enforced  by 
the  husband,  and  that  the  circumstance  of  an  order  having  been  made 
by  the  Court,  on  the  application  of  the  daughter  by  plaintiff  as  nezt 
friend,  giving  the  custody  of  the  daughter  to  the  plaintiff  did  not  con. 
stibute  a  breach  of  the  covenant  in  the  deed.  Injunction  granted 
restraining  the  wife  from  taking  proceedings  to  compel  the  husband  to 
cohabit  with  her. — Besant  v.  Wood,  40  L.T.  446. 

(zzxii.)  C.  A.Soparation  Deed^Gustody  of  ChildrmSB  ^  37  VicU,  c.  12» 
8.  2. — By  a  deed  of  separation  between  a  husband  and  wife  it  was 
agreed  that  wife  shonld  have  the  custody  of  an  infant  daughter.  A 
petition  was  presented  by  the  husband  on  bis  own  behalf  and  as  best 
friend  of  the  infant,  for  an  order  th%t  the  infant  might  be  given  up  to  his 
custody  on  the  grounds  that  the  wife  held  and  propogated  atheistic 
opinions  and  bad  published  a  book  of  an  immoral  character :  Held,  that 
the  infant  must  be  given  up  to  the  father. — Jie  Besant,  48  L.J.  Ch.  497  ; 
40  L.T.  469  J  27  W.B.  741. 

(zzziii.)  C.  A. — Wife^s  Eqwity  to  Settlen^ent — Life  Interest. — Decision  of 
y.G.M.  (see  Husband  and  Wife  vii.,  p.  16)  affirmed. — Taunton  v.  Morris, 
48  L.J.  Ch.  408 ;  27  W.B.  718. 


Il8  QUARTERLY  DIGEST. 

(zxziv.)  Ch.  DiT.  V.  C.  "EL.—Wif^s  Equity  to  Bettlmmit^Pending  Admn- 
titration, — In  an  administration  action,  on  petition  by  a  married  woman 
abflolntely  entitled  to  a  share  in  the  residue  :  after  deoree  and  before 
further  consideration  the  Gonrt  made  an  order  enforcing  the  wife'i 
eqnitj  to  a  settlement,  thoogh  her  share  had  not  then  been  ascertained. 
■^Rohinsfm  y.  Eobifuon,  48  L.J.  Gh.  507;  27  W.B.  781. 

Isle  of  Man,  Law  of  :— 

(i )  P.  C. — Rights  of  Crotm.—  The  crown  is  not  entittled  to  the  daj  and 
sand  in  the  oustomary  estates  of  inheritance  in  the  Isle  of  Man.— 
Attomey-Oeneral  y,  Mylchreest,  L.R.  4  App.  294. 

Justice  of  Feaoe  :— 

(i.)  Q.  B.  Div. — DisqwUifying  Interest — Prosecution  for  Nuisance— 9S  ^ 
89  Vict..,  e.  65,  s.  258. — A  town  oonnoil  being  the  urban  sanitsry 
authority,  instituted  a  prosecution  before  Justices  for  a  nuisance.  Two 
of  the  Justices  who  convicted  were  town  councillors  and  had  voted  at 
the  meeting  when  the  prosecution  was  resolved  on  :  HM  that  the 
Justices  were  interested  parties  and  that  the  conviction  was  bsd.— 
Regina  v.  Milledge,  L.B.  4  Q.B.D.  332;  27  W.B.  659. 

Landlord  and  Tenant:— 

(zxii.)  Ch.  Div.  V.  C.  H. — Agreement  for  Lease — Staiute  of  Framds.'-k 
letter  containing  an  offer  of  a  lease  not  signed  in  writing  by  the  sender, 
but  written  on  paper  with  his  name  and  address  printed  at  the  top  of 
the  sheet  so  as  to  show  that  the  sender  recognises  it  as  his  own  name, 
is  a  sufficient  contract  within  the  Statute  of  Frauds  to  charge  the  sender. 
—Torret  v.  Cripps,  27  W.B.  706. 

(zziii.)  C.  A. — Agreement  for  Lease — Uncertain  Term — Specific  Performance^— 
Heldf  varying  the  decision  of  V.  0.  B.  (see  Landlord  and  Tenant  z , 
p.  55),  that  plaintiff  was  entitled  only  to  a  lease  for  the  residue  of  the 
term  less  one  day  if  he  should  so  long  live. — Kusel  v.  Watson^  L.B.  11 
Ch.D.  129 ;  4S  L.J.  Ch.  418 ;  27  W.B.  714. 

(xxiv.)  C.  P.  Div. — Distress — Conversion — Rescue — Auctioneer. — Plaintiff 
sent  his  bailiff  with  a  written  authority  to  distrain  for  money  due  to  him 
by  a  tenant,  which  he  was  entitled  to  distrain  for.  The  bailiff  showed 
this  authority  to  defendant,  an  auctioneer,  who  was  on  the  premises,  and 
made  an  inventory  and  valuation.  The  tenant  and  defendant  then  pro- 
ceeded to  sell  the  goods  on  the  premises  in  disregard  of  the  distress : 
Held  that  plaintiff  could  maintain  an  action  for  rescue  against  defendant. 
—Iredale  v.  Kendall,  40  L.T.  862. 

(xzv.)  O.  P.  Div. — Lease  of  Sporting  Rights — Covenant  to  keep  down  Rahhitf. 
— ^Plaintiff  granted  a  lease  of  sporting  rights  to  defendant  which  ooo- 
tained  a  covenant  that  the  latter  should,  during  the  term,  keep  down 
the  rabbits  on  the  estate,  so  that  no  appreciable  damage  should  be 
done  to  the  crops :  at  that  time,  and  at  date  of  action,  B.  was  tenant  of 
the  estate :  plaintiff  was  not  under  any  liability  to  compensate  B.  for 
damage  to  crops  from  rabbits.  In  an  action  by  plaintiff  for  breach  of  the 
covenant :  Held  that  he  could  only  recover  nominal  damages. — Wsit  v. 
Houghton,  40  L.T.  864 ;  27  W.B.  678. 

Lands  Clauses  Act  :— 

(vi.)  Ch.  Div.  V.  C.  H..— Married  Women's  SeparaU  Estate— EUeHon- 
Payment  Out  to  Husband, — Purchase-moneys  of  real  estate,  to  which  s 
married  woman  was  absolutely  entitled,  having  been  paid  into  Court  under 
sec.  69,  of  the  Lands  Clauses  Act,  1845,  on  petition  by  her  and  her 
husband  for  payment  out  to  the  latter,  and  on  her  separate  eiainination, 
an  order  was  niade  for  payment  out  to  the  husband. — Re  Robins^s  Estate, 
27  W.B.  705. 
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(▼ii.)  Ch.  DiT.  F.  J. — Reinvestment — Erection  of  Buildings, — Part  of  a 
f and  in  Court,  the  proceeds  of  aale  of  glebe  lands  taken  by  a  xailway 
companyi  was  ordered  to  be  paid  to  the  rector  towards  recouping  past 
outlay  in  the  erection  of  bnildings  on  the  glebe,  on  evidence  that  they 
formed  a  permanent  and  valoable  improvement. — Ex  parte  Rector  of 
HolywelUcum-NeedingiDorth,  27  W.B.  707* 

(viii.)  Clx.  Div.  F.  J. — Superfluous  Lands — Land  over  Tuwnd. — ^A  railway 
company  cannot  grant  bailding  rights  over,  or  sell  as  saperflnoos  land, 
the  Borface  over  a  tnnnel,  unless  their  Act  contains  special  provisions  in 
that  behalf  .—12tf  Metropolitan  District  Rail.  Go.  amd  Cosh,  40  L.T.  482. 

Lunacy:  — 

(▼.)  Ch.  Div.  P.  J. — Lunaiie  Defendant — Service  of  Writ. — ^In  an  action  for 
specific  performance,  when  one  of  the  parties  had  become  a  lunatic,  so 
found  by  inquisition,  but  no  committee  had  been  appointed,  the  Court 
directed  service  of  the  writ  upon  the  keeper  of  the  asylum  at  which  the 
lunatic  was,  or  upon  the  person  with  whom  she  was  residing. — Thaai  v. 
Smith,  27  W.B.  617. 

(vi.)  C.  A. — Principal  and  Agent — Luuacy  of  Principal. — ^Where  a  principal 
holds  out  an  agent  as  having  authority  to  contract  for  him,  and  after- 
wards becomes  lunatic,  he  is  liable  on  contracts  made  by  the  agent  after 
the  lunacy  with  a  person  without  knowledge  of  the  lunacy. — Drew  v. 
Nuwn,  40  L.T.  671. 

Market :  - 

(iii.)  Ch.  Div.  M.  B. — RiwU  Ma/rJcet — Sales  hy  Auction. — ^An  auctioneer 
advertised  sales  by  auction  every  Monday  near  a  place  where  there  was 
a  market  every  Thursday  :  Held  that  he  was  setting  up  a  rival  market, 
and  injunction  granted  to  restrain  him  from  selling. — Elwes  v.  Payne, 
27  W.R.  704. 

Master  and  Servant:— 

(v.)  C.  P.  Div. — Injury  to  Servant — Carrier — Tort. — ^Plaintiff's  servant 
took  a  ticket  and  travelled  by  the  L.  Railway,  all  the  employ^  and 
rolling-stock  of  which  were  supplied  by  the  G.  E.  Railway  Company, 
and  was  injured  in  consequence  of  an  accident,  caused  by  the  negligence 
of  the  G.  E.  Company's  signalman :  Held  that  an  action  would  lie  by 
plaintiff  for  loss  of  services. — Berringer  v.  Q.  E.  Rail.  Co.,  L.R.  4  C.P.D. 
163 ;   48  L.J.  C.P.  400;  27  W.R.  681. 

Metropolitan  Management  :— 

(v.)  Q.  B.  Div.— District  Bate— 18  ^  19  Vict.,  c.  120,  ss.  158,  159.— flcM 
that  a  precept  to  overseers,  under  ss.  158, 159,  of  Metropolitan  Manage- 
ment Act,  1855,  for  the  levy  of  a  rate,  which  required  the  rate  to  be 
levied,  as  regards  certain  classes  of  lands,  in  the  proportion  of  one- 
fourth  part  only  of  the  net  annual  value  of  such  lands,  was  good, 
although  the  classes  of  lands  mentioned  did  not  lie  together,  but  were 
scattered  through  the  parish. — London  Sf  Brighton  Rail.  Co.  v.  Guardians 
of  Lewisham,  L.R.  4  Q.B.D.  889 ;  48  L.J.  M.C.  116 ;  40  L.T.  716 ;  27 
WJft.  783. 

(vi.)  Sx.  Div. — Metropolitan  Asylum  District — Small  Pox  HospitaX — Nuisance 
— 30  ^  81  Vict.,  c.  6.— The  owners  of  land  adjoining  the  Hampstead 
Small  Poz  Hospital  brought  an  action  against  the  managers  of  the 
Metropolitan  Asylum  District  for  damages  for  injuries  sustained  in  con- 
sequence  of  the  erection  of  the  hospital,  and  the  jury  found  that  the 
hospital  was  a  nuisance,  occasioning  damage  to  plaintiffs,  and  that, 
assuming  the  defendants  were  legally  entitled  to  erect  and  carry  on  the 
hospital,  they  had  not  done  so  with  proper  care  and  skill :  Held  that 
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plaintiffs  were  entitled  to  a  verdict  with  coetfl,  and  an  injonction  to 
restrain  the  carrying  on  of  the  hospital  so  as  to  be  a  nnisanoe. — Hill  y. 
Managers  of  Metropolitan  Asylum  District,  40  L.T.  491. 

(vii.)  Q.  B.  Div. — Obligation  to  Remove  Dust — Contract  for  SaXe  of  Dust — 
18  Sr  19  Vict.,  c.  120,  s.  125.~The  obligation  imposed  bj  s.  126  of  the 
Metropolitan  Management  Act,  1855,  on  a  vestry  to  remove  dirt, 
ashes,  Ac,  from  hoases  in  the  parish  extends  only  to  dirt,  ashes,  and 
things  ejtudem  generiSf  and  therefore  a  contract  for  sale  by  the  vestry  of 
the  dast  and  refuse  collected  by  them  does  not  inolnde  broken  glass, 
metal,  &o.,  which  may  happen  to  be  thrown  into-  the  dnstbins  emptied 
by  the  vestry. — Collins  v.  Faddington  Vestry,  48  L.J.  Q.B.  346;  27 
W.K.  604. 

(viii.)  Ch.  Div.  F.  J.— PflM-ei/  WaU—lS  ^  19  VicU,  e.  122,  s,  3.— A  waU 
having  a  shed  on  one  side  and  water-closets  on  the  other :  Held  to  be  a 
party  wall  within  the  Metropolitan  Boilding  Acts,  so  far  as  the  water. 
closets  and  shed  were  co-eztensive. — Knight  v.  Pursell,  L.B.  11  Gh. 
D.  412;  48  L.J.  Gh.  895;  40  L.T.  891. 

(ix.)  Q.  B.  1)17.— Valuation  of  Property  ^Supplemental  List— 92  ^  33  Vict., 
c.  67. — Where,  under  sec.  48  of  32  &  S3  Vict.,  o.  67>  the  mains  and  pipes 
of  a  waterworks  oompmy  have  been  inserted  in  the  quinquennial 
valuation  list,  a  supplemental  valuation  list  may  be  made  under  sees.  46 
&  47  during  the  five  years  so  as  to  include  an  increase  in  value  of  the 
same  mains  by  reason  of  their  connection  with  new  houses. — "Bttgina  v. 
-Seva  B.ivw  Co.,  L.B.  4  Q.B.D.  309;  48  L.J.  M.C.  123;  40  L.T.  822; 
27  W.B.  786. 

(x.)  Ex.  Div. — VesfrgrM,n — Chwrchwo/rd&n — BanXrupiey— 18  ^  19  Vict,, 
c.  120,  ss,  2,  64. — A  churchwarden  who  is,  under  sec.  2  of  the  Metro, 
politan  Management  Act,  1865,  ex  offi>cio  a  member  of  a  vestry,  ceases 
to  be  so  on  bankruptcy,  and  is  liable  to  a  penalty  if  he  continue  to  act  as 
such  member. — Leftly  v.  Monnington,  27  W.B.  787. 

Mines:— 

(viii.)  C.  P.  Diy.—Agmt^CerHfied  Manager^Oonvictiion^SS  ^  36  Vici.^ 
c.  76,  s,  61. — ^The  conviction  and  fine  of  a  certified  manager  of  a  mine 
for  a  breach  of  the  regulation  in  sec.  61,  sub-seo.  1  of  Mines  Regulation 
Act,  1872,  does  not  prevent  the  agent  of  the  mine  from  being  also 
convicted  in  respect  of  the  same  breaoli. — W^ne  y.  Forester,  40  L.T.  524. 

Mortgage  :— 

(xzii.)  Ch.  Div.  V.  C.  B. — Armuity—PoUcy  of  Insura/nce—Redemptitm, — 
P.,  in  consideration  of  £600,  granted  to  N.  an  annuity  for  99  years  if  P.'s 
wife  should  so  long  live,  and  P.'s  wife,  by  the  same  deed,  granted  the  rents 
and  profits  of  property,  to  which  she  was  entitled  for  her  separate  nae, 
to  N.  during  her  life  on  trust  to  pay  thereout  the  annuity  and  such 
premiums  of  insurance  as  therein  mentioned,  and  subject  thereto  to 
account  for  the  residue  to  the  wife.  The  amount  of  tiie  annuity  was 
made  up  of  the  interest  due  on  the  £600  and  the  premiums  payable  for 
an  insurance  for  £600  on  P.'s  wife,  effected  by  N.  P.'s  wife  having  died : 
Held  that  N.  was  entitled  to  retain  the  whole  of  the  policy  monies, 
which,  by  reason  of  bonuses,  amounted  to  more  than  £600. — Preston  v. 
NeeU,  40  L.T.  803 ;  27  W.B.  642. 

(xxiii.)  Ch.  Div.  M.  B,.—Squitahle  Mortgage— Sale  <yr  Forecloswre—lS  ^  16 
Vict.,  c.  86,  s.  48. — An  equitable  mortg^agee,  by  deposit  of  deeds  aooom. 
panied  by  an  agreement  to  execute  a  legal  mortgage,  is  entitled  to  either 
sale  or  foreclosure. — York  Union  Bariking  Co.  v.  Artley,  L.B.  11  Gh.  D. 
206 ;  27  W.B.  704. 

(xxiv.)  C.  A. — Foreclostbre — Bankruptcy — Redemption, — ^An  order  having  been 
made  by  the  Court  of  Bankruptcy  foreclosing  the  trustee  of  a  bankrupt 
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in  respect  of  mortgage  property :  Held,  that  the  trastee  was  entitled  to 
six  months  to  redeem,  though  he  had  admitted  that  he  had  no  assets  of 
the  bankrapt,  and  that  as  the  mortgagee  had  not  applied  to  the  registrar 
for  a  sale,  an  order  for  sale  oonld  not  be  made  on  appeal. — Ex  parte 
FUteher,  Be  HaH,  L.B.  10  Ch.  D.  610 ;  27  W.B.  622. 

(zzF.)  Ch.  Div.  M.  B.— ^or«cio»ure— Sole— 15  ^  16  Vict,  c.  86,  a.  55.— 
The  55th  see.  of  the  Chancery  Procedure  Act,  1852,  does  not  authorise 
the  Court  in  an  ordinary  foreclosure  action  to  direct  a  sale  on  an  inter, 
locutory  application. — London  and  Goimty  Banking  Co.  v.  Dover,  L.E.  11 
Ch.  D.  204;  48  L.J.  Ch.  336;  27  W.H.  749. 

(zzvi.)  C.  A. — Priority — Vohmtary  Deed — Consolidation — 27  EUz.,  c.  4. — 
Decision  of  F.  J.  (see  Mortgage  iz.,  p.  21)  aflKrmed  on  first  point,  but 
held,  that  plaintiffs  were  entitled  to  consolidate. — Cracknail  v.  Janson, 
L.R.  11  Ch.  D.  1  s  40  L.T.  640. 

(xxvii.)  Ch.  Div.  V.  O.  H. — Redemption — Lost  Deed — Indemnity — Interest. 
— Notice  to  redeem  a  mortg^e  having  been  given,  a  title  deed  was 
missing,  and  mortgagor  brought  an  actio  a  for  redemption  and  in- 
demnity :  Held  that  the  action  was  justifiable,  though  an  offer  of 
indemnity  had  been  made ;  and  it  appearing  that  the  lost  deed  was  in 
the  hands  of  a  third  pariky  to  whom  defendant's  former  solicitor  had 
fraudulently  pledged  it,  leave  was  given  to  plaintiff  to  take  proceedings 
to  recover  it :  Held  also  thi^t  interest  on  the  mortgage  debt  ceased  to 
run  on  the  day  fixed  for  redemption  by  the  notice. — Jamiea  v.  Bumeey, 
L.B.  11  Ch.  D.  398;  48  L.J.  Ch.  346;  27  W.B.  617. 

(xxviii.)  O.  A. — Trust  for  Sale — Express  Trust  of  Swrplus — Statute  of  Limita' 
tions, — Decision  of  Y.C.M.  (see  Mortgage  xxi.,  p.  88)  reversed. — Johnson 
V.  Mounsey,  L.B.  11  Ch.  D.  284 ;  27  W.B.  537. 

(xxix.)  Ch.  Div.  P.  J. — Trust  for  Sale— Express  Trust  of  Surplus — Statute 
of  Limitations. — When  twenty  years  have  elapsed  from  entry  by  a 
mortgagee  without  any  subsequent  acknowledgment,  mortgagor's  right 
of  redemption  becomes  extinct,  and  if  the  mortgage  deed  contains  a 
power  of  sale  with  a  trust  of  surplus  proceeds  for  mortgagor,  and  the 
power  has  not  been  exercised  within  the  twenty  years  from  entry,  the 
trust  of  the  surplus  proceeds  becomes  extinct. — Chapman  v.  Corps, 
27  W.B.  781. 

Municipal  Law:-- 

(vii.)  Q.  B.  J}ir.— Reformatory  School— Cost  of  Clothing— 29  ^  80  Ftct., 
c.  117,  «.  23 ;  40  ^  41  Vict.,  c.  21,  s.  4.— The  cost  of  clothing  requisite 
for  the  admission  of  a  youthful  offender  to  a  reformatory  school  under 
sec.  23  of  Beformatory  School  Act,  1866,  is  included  in  the  expenses 
provided  for  by  sec.  4  of  Prison  Act,  1877. — Prison  Commissioners  v. 
Liverpool  Corporation,  L.B.  4  Q.B.D.  829;  48  L.J.  Q.B.  486;  40 
L.T.  680 ;  27  W.B.  799. 

New  South  Wales,  Law  of  :— 

(ii.)  P.  C. — Liability  of  Municipality  for  Non-repair  of  Drains, — Held  that  a 
municipality  was  liable  for  damage  in  respect  of  a  nuisance  in  a 
highway,  caused  by  the  non.repair  of  a  drain  under  their  control. — 
Borough  of  Bathwrst  v.  Maepherson,  L.B.  4  App.  256. 

Fartition  :— 

(iii.)  O.  A.—SaU—Sl  ^  32  Vict.,  c.  40,  ss.  3,  6.— Held  reversing  the  decision 
of  y.C.M.  (see  Partition  i.,  p.  22),  that  a  sale  ought  to  be  directed  with 
liberty  to  all  parties,  other  than  those  having  the  conduct  of  the  sale,  to 
bid.'Gfabert  v.  Smith,  L.B.  11  Ch.  D.  78;  48  L.J.  Ch.  352;  40  L.T.  635; 
27  W.B.  719. 
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(iv.)  Ch.  Div.  V.  C.  B.— Bale— Discretion  of  Cowrtr^l  ^  S2  Vict.,  c.  40, 
8,  4i. — Under  boo.  4  of  the  Partition  Act,  1868,  though  persons  interested 
to  the  extent  of  a  moiety  reqnest  a  sale,  the  Coort  hss  a  discretion  to 
grant  or  refuse  the  request. — Saaton  y.  Ba/rtley,  27  W.B.  615. 

(v.)  Ch.  Div.  V.  O.  H.— Said— Lftivfl  to  Bid.— The  Court  will  not,  on  an 
order  for  sale  bj  auction  in  a  partition  action  under  the  Acts  of  1868and 
1876,  give  leave  to  bid  at  the  auction  to  the  party  having  the  conduct  of 
the  sale.— FdtraU  v.  Cathca/rt,  27  WJi.  645. 

(vi.)  Ch.  Div.  M.  'R.Sale— Share  of  Married  Woman— Electitm.— 71  hem 
real  estate  is  sold  in  a  partition  .action,  the  share  of  the  purchase-money 
belonging  to  a  married  woman  may  be  paid  out  to  her  husband,  she 
electing  on  her  separate  examination  to  have  it  treated  as  personalty. — 
atandering  v.  Hall,  48  L. J.  Ch.  382 ;  27  W.B.  749. 

Partnership :— 

(xiv.)  C.  F.  Div. — Bill  Brawn  by  One  Pa/rtner — LiahiUty, — ^Where  a  partner- 
ship  is  carried  on  in  the  name  of  an  individual  member  of  it,  any  note  or 
other  obligation  signed  by  such  member  in  his  own  name,  is  primAfade 
presumed  to  be  his  note,  and  not  that  of  the  partnership. — Yorkshire 
Banking  Co,  r.  Beatson,  48  L. J.  O.F.  428 ;  40  L.T.  664. 

Pier:— 

» 

(i.)  Ex.  Div, --Toll — ExhOntionofon Notice-hoard. — Where aPier Aotrequires 
the  exhibition  on  a  beard  of  the  duties  for  the  time  being,  authorized  to 
be  taken  as  thereinbefore  mentioned,  and  gives  a  schedule  of  maximum 
tolls,  but  allows  of  their  being  reduced  and  raised  again  by  resolution  of 
proprietors,  the  board  must  exhibit  the  tolls  as  fixed  at  the  time  in 
question.— G^0y5on  v.  Potter,  L.R.  4  Ex.  D.  142;  48  L.J.  M.C.  86. 

Poor  Law  :— 

(v.)  Q.  B.  Div. — Bating  Appeal — Valuation  List — Notice  of  Obi«cttofi— 27 
ir  28  Vict,  e.  89,  a.  1. — ^An  appellant  who  has  given  notice  of  objeotian 
to  the  valuation  list  and  failed  to  obtain  relief  before  a  poor  rate  is  made 
in  conformity  with  the  list,  is  not  bound  to  gfive  a  fresh  notice  of  objec- 
tion after  the  rate  is  made  in  order  to  entitle  him  to  appeaL — Ragina  v. 
Wiltshire  JtuHces,  L.E.  4  Q.B.D.  826. ;  40  L.T.  681. 

(vi.)  Q.  B.  'Diy.—Setaement^-39  ^  40  Vict,,  c.  61,  s.  86.— FeU  that  a 
pauper  bom  in  1840,  who  had  never  acquired  a  settlement  in  her  own 
right,  acquired  her  father's  settlement,  which  was  a  birth  settlement 
which  could  be  ascertained  without  inquiring  into  his  derivative  settle- 
ment.— Her^ord  Union  v.  Warwick  UvMn,  48  L.J.  H.C.  111 ;  40  L.T. 
688;  27W.R.  606. 

(▼ii.)  Q.  B.  Tyiy.-^SeHlemmt— Child  under  5ev0f»— 39  ^  40  Vict,  c.  61,  s.  84. 
— ^The  pauper  was  an  illegitimate  child  bom  in  the  parish  of  E.  When 
the  child  was  a  fortnight  old  it  was  placed  by  its  mother  in  the  care  of 
people  who  lived  with  it  for  six  years  in  the  parish  of  8. :  Held  tbat 
there  was  sufl&cient  ground  for  finding  that  the  i>auper  was  settled  at  8. 
—Begina  ▼.  Leeds  UnUm,  L.E.  4  Q.B.D.  828 1  40  L.T.  621;  27 
W.E.  708. 

Power  of  Appointment  :— 

(iv.)  Ch.  Div.  V.  C.  Bi.—EgBclusive  Power— Condition  of  Forfnture—Bfi- 
motwiess. — ^The  donee  of  an  exclusive  power  of  appointment  by  will 
among  her  children,  appointed  the  property  among  the  children  in 
certain  shares,  with  a  proviso  that  if  during  her  lifetime  or  after  her 
death  any  of  them  should  marry  a  person  not  belonging  to  the  Jewish 
religion,  or  should  forsake  the  Jewish  religion,  then  su^  child  should 
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forfeit  all  share  in  the  trost  premises,  and  the  forfeited  share  should  go 
over  to  the  other  children  then  living :  Held  that  the  forfeitara  clause 
was  valid  so  far  as  it  was  expressed  to  take  effect  in  the  lifetime  of  the 
appointor,  bat  void  for  remoteness  so  far  as  it  purported  to  affect  after 
the  appointor's  death  the  share  of  a  child  bom  after  the  death  of  the 
donor  of  the  power. — Hodgson  v.  Halford,  27  W.B.  646. 

Fraotioe  :— 

(cxci.)  C,  A. — Appeal — Costs. — When  on  an  appeal  respondents  have  given 
notice  that  they  intend  to  apply  to  have  the  judgment  below  varied,  and 
the  appeal  is  dismissed,  appellants  will  be  ordered  to  pay  the  costs  of 
the  appeal,  except  such  as  were  occasioned  bj  the  notice. — Ths  Lauretta, 
L.K.  4  P.D.  26;  4f)  L.T.  444. 

(cxoii.)  C.  A. — Appeal — /Second  Notice. — Defendants  having  given  notice  of 
appeal  from  a  decree  for  a  particular  day,  omitted  to  set  it  down  till 
that  day,  and,  on  finding  out  their  mistake,  gave  a  second  notice,  which 
was  duly  set  down :  Held  that  they  were  entitled  to  proceed  on  the 
•  second  notice.— J^orfon  v.  L.  ^  N,  W,  Bail,  Co.,  L.R.  11  Ch.  D.  118; 
40  L.T.  697 ;  27  W.R.  773. 

(oxoiii.)  C.  A. — Appeal — Security  for  Costs — InsoVveney — Ord.  68,r.  16. — When 
an  appellant  is  insolvent,  a  moderate  sum  should,  if  asked  for,  be  offered, 
and,  if  offered,  accepted  as  security  for  costs  of  appeal. — The  Consta/ntini, 
27  W.R.  747. 

(cxoiv.)  C.  A. — Appeal — Setting  down — Ord.  58,  r.  8. — Notice  of  appeal  from 
an  interlocutory  order  was  given  by  defendants  within  twenty  .one  days 
from  the  day  on  which  the  order  was  made.  The  order  was  not  drawn 
up  till  more  than  a  month  afterwards,  and  as  soon  as  it  was  drawn  up, 
defendants  set  down  the  appeal :  Held  that  as  it  was  plaintiff's  duty  to 
draw  up  the  order,  he  could  not  object  to  the  appeal  not  being  in  time. 
--Qoodbame  ▼.  Fothergill,  L.R.  10  Ch.  Div.  613;  40  L.T.  408;  27 
W.R.  687. 

(cxov.)  C.  A. — Appeal — Stay  of  Proceedings — Patent  Action. — In  an  action  to 
restrain  infringement  of  letters  patent,  an  injunction  was  granted 
against  defendant,  and  an  account  directed  of  profits  made  by  him  in  the 
sale  of  goods  infringing  the  patent.  Defendant  having  given  notice  of 
appeal,  the  appeal  was  ordered  to  be  advanced,  and  proceedings  stayed 
till  the  hearing.— iloKair  v.  Tov/ng,  L.R.  11  Ch.  D.  136;  40  L.T.  698. 

(cxovi.)  C.  A. — Appeal  from  Chamber — Time — Long  Vacation — Ord.  64,  r.  6. — 
An  appeal  from  an  order  of  a  judge  in  chambers  after  the  expiration  of 
eight  days  is  too 'late,  although  such  order  was  made  in  the  long  vacation, 
and  no  Divisional  Court  sat  during  the  eight  days  succeeding  the  date 
of  the  order.— Bunez  v.  Sheffield,  L.R.  4  Ex.  D.  160;  48  L.J.  Ex.  886; 
40  L.T.  639. 

(oxcvii.)  C.  P.  Div. — Appeal  from  Master — Time — Ord,  64,  r.  4— Ord.  67,  r.  6.-— 
Where  a  summons  on  appeal  to  a  Judge  at  Chambers  from  the  master  is 
not  made  returnable  within  the  four  days  allowed  by  Ord.  64,  r.  4,  the 
Court  or  a  judge  has  a  discretionary  power  to  enlarge  the  time. — Oihbons 
V.  London  Firwncial  Association,  27  W.R.  619. 

(cxcviii.)  Q.  B.  Div. — Appeal  from  County  Court — Qwmishee  Order — 30  ^  31 
Vict,  e.  142,  8. 13 ;  88  ^  89  Vict,,  c.  60,  s.  6.— There  is  no  right  of  appeal 
from  the  decision  of  a  County  Court  Judge  in  the  matter  of  a  garnishee 
order.— Maaon  v.  Wirral,  27  W.R.  676. 

(cxcix.)  Ex.  Div,— Appeal  from  Inferior  Court— Time— Ord.  68,  r.  19.— Appeals 
from  inferior  Courts  must  be  entered  within  the  time  given  on  the 
notice  of  appeal  for  the  hearing. — Donovan  v.  Brovm,  L.R.  4  Ex.  D.  148; 
48  L.J.  Ex.  466;  27  W.R.  648. 
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(oo.)  C.  A. — Charging  Order — UtMseertained  Amount. — By  a  decree  plainiiffii 
were  declared  entitled  to  one-fifth  ahare  of  the  prooeeds  of  a  sale,  and 
an  aocoant  and  payment  to  them  of  what  shonld  be  found  dne  with  their 
oosts  was  ordered :  Held  that  they  were  not  entitled  to  a  charging  order 
or  stop  order  on  a  fund  in  Court  in  another  action  belonging  to  the  same 
defendants. — JVidgery  y.  Tapper,  48  L.J.  Ch  867- 

(cci.)  C.  A. — Costs — Admiralty  Appeal.-^SembU  in  future  the  appellant  in  sac* 
oessf  ul  admiralty  appeals  will  have  the  costs  of  the  appeal. — The  Svxinsea 
V.  The  Cwidvr,  L.B.  4  P.D.  11 5 ;  40  L.T.  442 ;  27  W.B.  748. 

(coil.)  P.  D.  A.  Div. — Costs — Collision. — Cargo  ownersi  whose  cargo  had 
been  lost  through  a  collision,  brought  an  action  against  the  vessel  which 
had  come  into  collision  with  the  Tessel  carrying  their  cargOi  and  both 
vessels  were  found  to  blame :  Held  that  the  defendants  must  pay  the 
costs  of  the  action.— r;uj  City  of  Manchester,  40  L.T.  691 ;  27  W,H.  697- 

(cciii.)  Q.  B.  Div. — Costs — Inferior  Court — Judicature  Act,  1878,  s.  91,  Ord.  55. 
— Under  sec.  91  of  Judicature  Act,  1873,  Ord.  55  is  applied  to  pro- 
ceedings  in  the  Liverpool  Court  of  Passage. — King  v.  Hawksworth^ 
L  Jt.  4  Q.B.D.  871 ;  27  W.E.  660. 

(odv.)  C.  A.—Costs—DivisionaZ  Court— 99  ^  40  Vict,  c.  69,  s.  17— Ord,  56. — 
When  an  action  or  issue  has  been  tried  by  a  jury,  the  Divisional  Courts 
have  a  separate  power,  co-ordinate  with  that  of  the  judge  at  the  trial,  to 
make  an  order  to  deprive  the  successful  party  of  his  costs,  and  no  appeal 
lies  from  such  order :  sec.  17  of  the  Appellate  Jurisdiction  Act,  1876,  is 
directory  only  so  far  as  relates  to  the  transaction  of  business  before  a 
single  judge. — Myers  v.  Defries ;  Siddons  v.  Lawrence,  48  L.J.  Ex.  446  ; 
27  W.K.  791. 

(ccv.)  Ch..  Div.  F.  J. — Costs — Paction, — ^In  a  partition  action  where  plaintifiEB 
and  defendants  were  absolutely  entitled  to  the  whole  of  an  estate 
which  was  partitioned :  Held  that  the  costs  of  the  action  should  be 
borne  by  the  parties  rateably  in  proportion  to  the  value  of  their  shares. 
— Bowes  V.  Marquis  of  Bute,  27  W.B.  750. 

(covi.)  Ch.  Div.  M.  B. — Costs — Partnership  Action — Misconduct  of  Partner. — 
Though  the  costs  of  a  partnership  action,  occasioned  by  no  fault  on 
either  side,  will  be  ordered  to  be  paid  out  of  the  partnership  assets,  yet, 
where  the  action  has  baen  rendered  necessary  by  the  misconduct  of 
either  party,  the  Court  will  order  that  party  to  pay  the  costs. — Hamer  v. 
Giles,  48  L.J.  Ch.  608. 

(ccvii.)  Ch.  Div.  V.  O.  H.— Costs— Sherijf-'Failure  to  make  fisium.— An 
under-sheriff  having  failed  to  make  a  return  to  writ  of  fi.  fa,  after 
repeated  implications,  the  sheriff  was  ordered  to  pay  the  costs  of  the 
order  nisi  made  on  ex  parte  motion  and  of  the  order  made  on  motion  of 
course.— HdU  v.  Ley,  27  W.B.  760. 

(ccviii.)  Ch.  Div.  M.  B,.—Costs^8et.off— Award— Solicitor's  Lien,— By  an 
arbitrator's  award  in  an  action,  plaintiff  was  ordered  to  pay  a  sum  of  money 
to  defendant,  and  defendant  was  ordered  to  pay  plaintiff  part  of  his  oosts 
when  taxed :  Held  that  defendant  was  entitled  to  have  the  debt  set  off 
against  the  taxed  costs,  and  that  this  right  was  not  affected  by  the 
solicitor's  lien  for  costs.— Prin^le  v.  Oloag,  L.B.  10  Ch.  D.  676;  48  L.J. 
Ch.  380 ;  40  L.T.  612  ;  27  W.B.  674. 

(ccix.)  Ch.  Div.  M.  B. — Costs — TatBoiion — Counsel's  Fees, — In  taxing  costs 
of  an  action  in  the  Chancery  Div.  refreshers  to  counsel  should  be 
allowed  for  every  day,  after  the  first  day,  occupied  by  the  trial 
when  the  evidence  is  taken  orally,  but  not  when  it  is  taken  by  affidavit. — 
Harrison  y.  Wearing,  L.B.  11  Ch.  D.  206;  48  L.J.  Oh.  866;  27  W.R.  626. 

(ccx.)  O.  A.— Counter-claim— Third  Party— Ord,  22»  r.  6;  16,  r.  17.- In 
answer  to  a  claim  by  a  company  for  money  lent,  defendamt  set  ap  a 


QUARTERLY   DIGEST.  125 

oonnter.olaim  againBt  fche  company  and  T.,  etatiug  that  T.  had  purchased 
a  buBtness  from  him  on  certain  terms  which  T.  had  failed  to  perform, 
that  T.  formed  the  plaintiff  company  to  which  he  transferred  the 
business,  that  the  company  adopted  the  agreement  bnt  failed  to  perform 
it,  and  defendant  claimed  damages  against  the  company  and  performance 
of  the  agreement,  and  in  the  alternative,  damages  against  T. :  Hell 
that  T.  oonld  not  be  joined  as  defendant  under  sec.  24,  sub-sec.  3  of  the 
Judicature  Act,  1873,  and  Ord.  22,  r.  5,  bnt  could  only  be  brought  in 
under  Ord.  16,  r.  17.— Central  Jfrican  Trading  Co.  v.  Grave,  40  L.T.  MO. 

(ccxi.)  Ch.  Div.  F.  J,^Death  of  Plaintiff— Motion  to  Dismiss.— A  sole 
plaintit{  having  died  insolvent  and  intestate,  on  defendant's  application 
the  Court  appointed  a  person  to  represent  the  deceased's  estate,  in  order 
that  defendant  might  move  for  dismissal  for  want  of  prosecution. — 
Wingrove  v.  Thompson,  L.R.  11  Ch.  D.  419. 

(ocxii.)  Ch.  Diy.  F.  J. — Default  of  Appearance  —Forecloav/re. — ^In  a  fore- 
closure action  where  defendant  had  not  appeared,  after  statement  of 
claim  filed  on  motion  for  judgment  in  default  of  appearance,  the 
plaintiff  is  only  entitled  to  an  ordinary  judgment  nisi  for  foreolosure. — 
Patey  v.  Flint,  40  L.T.  651 ;  27  W.B.  529,  695. 

(ocxiii.)  P.  D.  A.  Siv. — Discovery — Inspection  of  Documents — Salvage  Action. 
— In  a  salvage  action  in  which  defendant  admits  his  liability  and 
makes  a  tender,  plaintiff  is  entitled  to  discovery  and  inspection  of 
documents,  bnt  at  his  own  risk  and  cost  if  such  discovery  should  prove 
unnecessary. — The  Maria,  40  L.T.  295. 

(ooxiv.)  Ch.  Diy.  F.  J. — Discovery — Interrogatories — Further  Answer — Ord. 
81,  r.  10. — A  party  applying  for  further  answers  to  interrogatories, 
should  deliver  particulars  and  objections  to  the  answers  alleged  to  be 
insufficient. — Anstey  v.  North  amd  South  Woolwich  Subway  Co.,  L.B.  11 
Ch.  D.  439 ;  40  L.T.  898 ;  27  W.B.  575. 

(oczv.)  C.  A.— Discovery— Petition  of  Right— 2S  Sf  24  Vict.,  c.  34,  ».  7.--In  a 
petition  of  right  the  Crown  is  entitled  to  obtain  discovery  of  documents 
from  the  suppliant.— Tomline  v.  The  Qu^m,  48  L.J.  Bx.  453 ;  40  L.T. 
642 ;  27  W.B.  651. 

(ocxvi.)  C.  A. — Discovery — ProdMctitm  of  Docfummsis — Ord.  31,  rr,  1, 11 ;  52, 
r.  6. — A  mandatory  order  for  the  delivery  up  of  documents,  being  the 
substantial  relief  claimed  in  the  action,  cannot  be  made  on  an  inter, 
locutory  motion.  It  is  not  correct  to  say  that  under  no  circumstanoee 
will  pUontiff  be  allowed  production  before  delivery  of  claim. — iZ^piibtic 
of  Costa  Rica  ▼.  Strousherg,  L.B.  11  Oh.  D.  828 ;  40  L.T.  401 ;  27  W.B.  612. 

(ocxvii.)  Ch.  Div.  M.  B. — Dismissal  for  Want  of  Prosecution — EnlargemmU 
of  Time  by  Consent. — ^Where  plaintiff  has  agreed  with  some  defendants 
to  extend  the  time  for  delivery  of  their  defence,  other  defendants  who 
do  not  know  of  this,  cannot  move  to  have  the  action  dismissed  on  the 
ground  that  plaintiff  is  out  of  time  in  delivering  his  reply  to  their 
defence. — Amhroise  v.  Evelyn,  27  W.B.  689. 

(ooxviii.)  Q.  B.  Diy.— Evidence- Foreign  Xctton— 19  ^  20  Vict,  c,  113.— 
The  person  directed  to  take  an  examination  of  a  witness  in  a  foreign 
action  under  the  Foreign  Tribunals  Evidence  Act,  1856,  is  not  necessarily 
bound  by  the  rales  as  to  admissibility  of  evidence  in  this  country. — 
Desilla  v.  FelU,  40  L.T.  428. 

(coxix.)  O.  A.— Interpleader— I  ^  2  Will.  IV.,  c.  58,  s.  1.— Decision  of  C.  P.  Div. 
(see  Practice  clviii.,  p.  98)  affirmed  on  the  ground  that  the  granting  of 
an  interpleader  order  is  purely  discretionary.—  Wright  v.  Freeman,  40 
L.T.  368. 

(ocxx.)  p.  D.  A.  Div. — Legitimacy  Declaration — Citation  to  see  Proceedings, 
— ^The  party  it  is  proposed  to  oice  to  see  proceedings  under  s.  7  of  the 
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Legitimaoj  Declaration  Aot,  1858,  most  be  directly  interested  in  dis- 
puting the  facts  it  is  proposed  by  the  petitioner  to  set  up. — Mansel  y. 
The  Attomey.General,  40  L.T.  367. 

(cczzi.)  Ch.  Div.  M.  H,— Motion  on  AdmisHons^Partition—Sale-'Ord.  40, 
f .  11. — ^An  order  for  sale  may  be  made  in  a  partition  action  on  a  motion 
upon  admissions  on  the  pleadings  under  Ord.  40,  r.  11. — Bumdl  ▼. 
Bwmell,  L.R.  11  Oh.D.  213 ;  48  L.J.  Oh.  412;  27  W.R.  749. 

(ocxzii.)  O.  P.  Div.— ^du?  Trial^Entering  Judgment-'Ord,  40,  r.  10—39  ^ 
40  Vict.j  e.  59. — A  diyisional  Court,  on  a  motion  to  set  aside  a  verdict 
found  for  the  plaintiff,  may  gire  judgment  for  defendant  instead  of 
ordering  a  new  trial :  Ord.  40,  r.  10,  not  being  altered  by  the  Appellate 
Jurisdiction  Act,  1876,  or  the  Rules  of  December,  1876. — Daun  y. 
Simmins,  48  L.J.  C.P.  343;  40  L.T.  556. 

(cozxiii.)  Ch.  Div.  F.  J. — Order  of  House  of  Lords. — ^An  application  to  make 
an  order  of  the  House  of  Lords  an  order  of  the  High  Court  may  be  made 
ex  parte.— British  DyrutmiU  Co.  y.  Krehs,  L.R.  11  Oh.D.  448;  40  L.T. 
514;  27  W.R.  675. 

(ooxxiy.)  Oh.  Div.  P.  J. — Payment  into  Court — TS-ustee  Relief  Act^Evidena 
— Costs, — When  a  trustee  about  to  pay  money  into  Court  under  the 
Trustee  Relief  Act  becomes  aware  of  the  existence  of  a  claim  after  he 
has  filed  his  affidayit,  he  must  file  a  supplemental  affidavit  stating  the 
claim,  or  he  will  be  personally  liable  for  costs  caused  by  his  neglect  to 
do  so.— As  AlUn*8  Trusty  40  L.T.  456;  27  W.R.  529. 

(ocxxv.)  O.  A. — Payment  into  Court — Trustee  Relief  Act— Notice.— Where  a 
person  mentioned  in  the  affidavit  on  payment  into  Court  under  the 
Trustee  Relief  Act  as  being  interested  in  the  fund,  could  not  be  found, 
the  Court  declined  to  give  directions  as  to  what  would  be  sufficient 
notice  of  the  payment  in.— 12a  EardUy's  Trusts^  L.R.  10  Ch.D.  664 ;  48 
L.J.  Ch.  335 ;  40  L.T.  409 ;  27  W.R.  587. 

(coxxvi.)  Ch.  Div.  P.  3 .—Pleading — Leave  to  Amend— Costs. — An  order  had 
been  made  giving  leave  to  strike  out  the  name  of  one  of  the  defendants, 
and  general  leave  to  amend ;  and  the  name  of  another  defendant,  whose 
interest  in  the  action  had  determined,  was  struck  out  without  providing 
for  his  costs  :  Held  that  it  was  improper  to  strike  out  his  name,  but 
that  he  could  not  recover  the  costs  of  the  action  from  the  plaintiff. — 
Wymer  v.  Dodds,  L.R.  11  Ch.  D.  436;  40  L.T.  420 ;  27  W.R.  675. 

(coxxvii.)  C.  A. — Pleading  — •  Parties  —  Foreclosure.  —  One  of  several  mort- 
gagees can  maintain  an  action  to  foreclose,  nu^king  the  other  mortgagees 
co-defendants,  if  they  are  unwilling  or  unable  to  join  as  oo.plaintifb. — 
Luke  V.  South  Kensington  Hotel  Co.,  L.R.  11  Ch.  D.  121 ;  48  L.J.  Ch. 
861 ;  40  L.T.  638 ;  27  W.R.  514. 

(coxxviii.)  C.  A. — Pleading — Parties — Following  Assets — Action  against  Beif- 
duary  Legatee. — Where  a  residuary  estate  has  been  paid  over  by  the 
executor  to  the  residuary  legatee,  a  creditor  of  the  testator  may  bring 
an  action  against  the  persoiml  representative  of  such  legatee  for  pay- 
inent  of  his  debt  without  joining  the  executor  as  defendant. — Hunter  v. 
Young,  27  W.R.  637. 

(ccxxix.)  Ch.  Div,  P.  J. — Pleading — Recovery  of  Lofnd — Defence. — In  an 
action  for  the  recovery  of  land,  a  defendant,  who  relies  upon  an  equit* 
able  title,  must  set  out  in  his  pleadings  the  facts  on  which  he  relies,  and 
state  the  assurances  through  which  he  claims  to  be  entitled. — Sutcl^e 
V.  James,  27  W.R.  760. 

(ccxxx.) — Ch.  Div.  P.  J. — Pleading — Sca/ndal — Next  Friend — Costs. — In  an 
action  by  a  ynSe  fur  the  rectification  of  the  marriage  settlement,  an 
allegation,  in  the  Statement  of  Claim,  that  plaintiff  had  refused  to  live 
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with  her  hasband  beoanm  of  his  having  oommitted  a  criminal  aaaanlt 
upon  a  yoang  girl,  was  ordered  to  be  stmok  oat  as  soandalons,  and  the 
coats  of  the  application  to  be  paid  bj  the  wife's  next  friend. — Coyle  v. 
Cumming,  40  L.T.  456  ;  27  W.B.  629. 

(oczxzi.)  Oh.  Div.  P.  J.— Pleading— Striking  (mt — In  order  that  the  Court 
may  hare  power  to  strike  ont  scandalous  matter  from  an  affidavit,  or  to 
order  the  person  who  has  filed  it  to  pay  the  costs  of  it,  it  is  not  necessary 
that  any  application  to  that  effect  should  be  made  by  the  injured  person. 
—Cracknall  y,  Janson,  L.U.  11  Gh.  D.  1;  48  L.J.  Gh.  168;  39  L.T.  81; 
27  W.E.  55. 

(oczzzil.)  C.  A. — Pleading — Striking  Out — Ord.  19,  r,  4. — In  an  action  upon  a 
guarantee,  the  statement  of  claim  alleged  that  it  was  agreed  between 
defendant  and  W.,  that  in  consideration  of  W.  discounting  acceptances 
of  D.,  defendant  would  guarantee  to  W.  payment  of  the  acceptances : 
defendant  obtained  production  of  the  guarantee,  which  proved  to  be  in 
favour  of  D.  and  not  of  W. :  the  Court  refused  to  strike  out  the  statement 
as  to  the  guarantee. — Turquand  v.  Fearon,  40  L.T.  543. 

(ocxxziii.)  Ch.  Div.  V.  C.  H.,— Pleading— Striking  Out— Reply.— Where  a 
plaintiff  in  his  reply  i*elied  on  facts  set  out  in  his  answer  to  interroga. 
tories,  aud  referred  to  the  answer  for  such  facts,  and  also  set  up  new 
claims  for  damages,  the  reply  was  ordered  to  be  struck  out  as  embarrass- 
ing.—mZtiamson  V.  L.  ^  N.  W,  Rtiil.  Co.,  27  W.R.  724. 

(oozzziv.)  C.  P.  Div. — Pleading — Statute  of  Frauds. — When  a  defendant 
relies  on  the  Statute  of  Frauds  as  a  defence  to  an  action,  he  must  not  only 
state  that  he  relies  on  it,  bat  the  facts  which  make  it  applicable  must 
also  be  pleaded.— Pul2«n  v.  Sncliks,  48  L.J.  G.P.  391;  40  L.T.  363 1 
27  W.R.  534. 

(cozzzv.)  Ex.  Div. — Prerogative  of  Crown — Removal  of  Causes  to  Exchequer. — 
The  prerogative  of  the  Grown  to  bring  proceeding^  affecting  Crown  pro^ 
perty  into  the  Exchequer  by  information  filed  by  the  Attorney-General, 
and  to  restrain  proceedings  pending  elsewhere,  is  not  affected  by  the 
Judicature  Acts.  —  Attorney. Oeneroi  v.  Constable,  48  L.J.  Ez.  455  ; 
27  W.R.  661. 

(oozzzvi.)  Oh.  Div.  P.  J. — Receiver — Recovery  of  Land. — An  action  for  the 
recovery  of  land  was  stayed  till  another  action  affecting  the  same  pro- 
perty was  ready  for  trial :  the  defence  was  that  plaintiff  was  only  a  sub- 
mortgagee.  It  appearing  chat  the  property  was  wasting,  and  insufficient 
for  the  original  mortgage  on  it :  Held  that  plaintiff  was  entitled  to  have 
a  receiver  appointed. — Real  and  Personal  Advance  Co.  v.  McCarthy, 
27  W.R.  706. 

(cczzzvii.)  Oh.  Div.  P.  J,— Recovery  of  Land— Joinder  of  Another  Cause  of 
Action— Ord.  17,  r.  2. — An  application  for  leave  to  join  another  cause  of 
action  with  an  action  for  the  recovery  of  land  should  be  made  ex  parte 
before  service  of  ^rit.—Pilcher  v.  Hinds,  40  L.T.  422 ;  27  W.R.  619. 

(cczzzviii.)  C.  A. — Security  for  Costs — Foreign  Plaintiff. — In  order  to  obtain 
an  order  for  security  for  costs  on  the  ground  of  plaintiff's  residence 
abroad,  it  is  necessary  to  show  that  he  is  actually  abroad  at  the  time  of 
the  application. — Redondo  v.  Chaytor,  27  W.R.  701. 

(oozzziz.)  O.  P.  Div. — Security  for  Costs — Foreign  Plaintiff— Interpleader. — 
An  interpleader  issue  having  been  directed  between  the  trustee  of  a 
liquidating  debtor  as  plaintiff  and  attaching  creditors  as  defendants, 
where  the  trustee  resided  abroad  :  Held,  that  he  ought  not  to  be  ordered 
to  give  security  for  oo6tB.—Belmonte  v.  Aynard,  40  L.T.;627 ;  27  W.R.  789. 

(cozl.)  C.  A. — Service  of  Pleadings — Amended   Writ— Ord.  9,  r.  13. — In  an 
action  in  rem.  for  necessaries  supplied  a  writ  was  served  on  the  ship,  but 
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the  owners  did  not  appear.  Subsequentlj  the  ahip  was  told  and  the 
proceeds  brought  into  Gonrt  in  another  action.  Plaintiffs  amended  their 
writ  by  adding  a  claim  as  mortgagees :  Held,  that  the  amended  writ 
most  be  served  on  the  registrar  and  indorsed  with  the  date  of  senrice. — 
The  Cassiopeia,  27  W.B.  703. 

(ocxli.)  C.  A. — Service  <yut  of  Jwrisdiction — Ord,  11,  rr,  1,  lo. — An  action 
having  been  brought  to  carry  out  the  trusts  of  a  Scotch  settlement,  the 
property  being  in  Scotland  and  the  trustees  resident  there,  plaintiff 
being  an  infant,  and  his  father,  who  was  his  next  friend,  being  an 
Englishman  :  Held  that  the  Court  had  no  authority  to  order  service  of 
the  writ  out  of  the  jurisdiction,  as  no  breach  of  the  trusts  of  the  settle- 
ment had  been  committed  within  the  jurisdiction. — Cresswdl  v.  Parker, 
40  L.T.  599. 

(ccxlii.)  Ch.  Diy.  M.  B. — Service  out  of  Jurisdiction — Parties  in  Scotland — 
Ord,  11,  r.  la. — Leave  to  serve  a  writ  on  defendant,  where  both  parties 
resided  in  Scotland,  was  refused  on-  the  gpronnd  that  plaintiff  would  have 
as  complete  a  remedy  by  application  to  the  Scotch  Courts. — Ex  pairte 
M'Phail,  48  L.J.  Ch.  416  ;  27  W.R.  525. 

(cozliii.)  O.  A. — Special  Indorsement — Leave  to  Defendf^Ord,  14,  rr.  1,  6. — 
Where  a  defendant  to  a  writ  specially  endorsed  shows  a  good  defence  on 
the  merits,  the  Court  has  no  discretion  as  to  giving  leave  to  defend  or 
imposing  terms  upon  him  :  but  when  he  merely  discloses  such  facta  as 
are  deemed  sufficient  to  entitle  him  to  defend,  the  Court  or  a  judge  may 
give  him  leave  conditionally  or  unoonditionally. — Boky  ▼.  Barker,  27 
W.R.  745. 

(oclziv.)  Q.  B  Biv. — Special  Indorsement — Lea/ve  to  Defend — CorporaHon, — 
The  provisions  of  Ord.  14,  r.  1,  apply  to  oases  where  defendants  dire  a 
corporation.  -  Muirhead  v.  Direct  United  States  Cahle  Co.,  27  W.B.  708. 

(ccxlv.)  Ch.  Biv.  P.  J. — Transfer  of  Action — Administration — Ord.  51,  r.  2a. 
-^A  judge  of  the  Ch.  Div.,  in  whose  Court  an  administration  action  is 
pending,  can  order  the  transfer  to  himself  of  such  actions  only  as  are 
brought  against  the  executor  in  other  divisions  quA  executor. — Chap- 
man V.  Mason,  40  L.T.  678. 

(ccxlvi.)  C.  A. —  Transfer  of  Action — Arbitration — Ord.  51,  r.  2a. — Held  on 
appeal  from  V.C.B.  (see  Practice  clxxxiii.,  p.  96)  that  the  Court  could 
not,  on  a  motion  to  restrain  proceedings  in  the  Q.B.  Div.  and  transfer 
them,  give  leave  to  the  Local  Board  to  prove  for  their  claim  in  the  ad. 
ministration  and  semble,  that  the  order  transferring  the  proceedings  was 
wrong.— West  v.  Dotoman,  27  W.R.  607. 

(ccxlvii.)  C.  A. — Transfer  of  Action — Trespass — Counter-claim. — The  vendor  of 
land  brought  an  action  in  the  Q.  B.  Div.  against  the  purchaser  for  trespass, 
and  defendant  claimed  specific  performance  of  an  alleged  agreement  to 
sell  another  piece  of  land  and  grant  a  right  of  way :  Held  that  there  was 
no  ground  for  transferring  the  action  to  the  Ch.  Div. — Storey  v. 
Waddle,  L.R.  4  Q.B.D.  289. 

(ooxlviii.)  Ch.  Biv.  F.  J. — Transfer  of  Action — Winding-up  Company. — An 
action  was  commenced  in  the  Ex.  Div.  against  the  liquidator  of  a  com- 
pany, which  was  being  wound  up  in  the  Ch.  Div.,  for  damages  for  injuries 
caused  by  the  negligence  of  the  company.  A  motion  to  transfer  the 
action  to  the  Ch.  Div.  was  refused  on  plaintiff  undertaking  to  amend  his 
writ  by  claiming  against  the  liquidator  personally. — Re  Thames  Stsam 
Ferry  Co.,  40  L.T.  422 ;  27  W.R.  503. 

(ccxiix.)  Ch.  Biv.  V.  C.  "B.—Trial^Jury— Infringement  of  Trade  Mark.^ 
In  an  action  to  restrain  infringement  of  a  trade  mark :  Held  that  as  the 
issues  were  of  a  complicated  nature  involving  inferences  of  law,  it  was 
not  a  fit  case  to  be  tried  by  a  jury. — Singer  Manufacturing  Co.  v.  Loog, 
40  L.T.  647. 
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(ccl.)  Ch.  Di7.  F.  J.— TWal— Jury— ITbetc*— Ord.  86,  r.  8.— A.  defendant 
gave  notice  of  motion  for  a  direction  that  certain  issues  should  be  tried 
before  a  judge  and  jary  :  Held  a  sofficient  notice  of  a  desire  that  issues 
shonld  be  tried,  and  that  an  order  mast  be  made  referrtnj?  it  to 
Chambers  to  settle  issnes,  and  directing  those  issnes  to  be  tried  before 
a  jadge  and  jury  at  particular  assizes. — PoweU  ▼.  WilliavMt  40  L.T.  679 ; 
27  W.R.  796. 

(ccli.)  C.  P.  Diy. —Trial-^LiahiliUf  of  Surety— Ord.  36,  r.  6.— In  an  action 
against  a  principal  and  sureties  for  breach  of  contract,  the  sureties 
claimed  to  be  discharged  by  reason  of  an  alteration  in  the  terms  of  the 
contract :  Held  not  to  be  a  case  in  which  an  order  should  be  made  for 
the  trial  of  the  question  of  the  sureties*  liability  before  the  other 
questions  in  the  action.  —  Tasmanian  Main  Line  Rail.  Co,  v.  Clarky 
27  W.R.  677. 

Frinoipal  and  Agent  :-— 

(xii.)  P.  C. — Bank  Manager — Authority  to  Prosecute. — ^The  arrest  and  prose- 
cution of  offenders  is  not  within  the  ordinary  scope  of  a  bank  manager's 
authority. — Bank  of  New  South  Wales  y.  Oioston,  L.R.  4  App.  270; 
40  L.T.  500. 

(xiii.)  C.  A. — Sale  hy  Auction — Conversion. — P.  having  granted  a  bill  of  sale 
on  all  his  goods  to  plaintiff  which  was  not  registered,  subsequently  took 
the  goods  to  defendant  and  told  him  to  sell  them.  Defendant,  not 
knowing  of  the  bill  of  sale,  advanced  money  to  P.  on  the  goods  and  then 
sold  them  by  auction,  and,  after  deducting  commission  and  expenses, 
paid  over  the  balance  to  P. :  Held  that  defendant  was  liable  to  plaintiff 
for  the  value  of  the  goods  as  his  dealing  with  them  amounted  to  a 
conversion. — Cochrane  v.  Rymill,  27  W.R.  776. 

Principal  and  Surety  :— 

(iii.)  Ex.  Diy. — Subsequent  Legislation  affecting  Indemnity — 30  ^  81  Vict, 
e.  127. —  Plaintiff  gave  a  bond  to  the  Crown  for  the  completion  of  a 
railway,  and  defendant  agreed  to  indemnify  him  against  any  liability 
thereunder.  The  railway  was  not  completed,  and  plaintiff  applied  to 
the  Board  of  Trade  under  the  Railway  Companies  Act,  1867  (which  was 
passed  subsequently  to  the  agreement)  to  authorize  the  abandonment  of 
the  railway  and  cancellation  of  the  bond,  which  was  ordered,  on  con. 
dition  that  the  moneys  secured  by  it  should  be  applied  as  assets  of  the 
company.  The  plaintiff  paid  under  this  order  a  part  of  the  money  secured, 
and  the  bond  was  cancelled  :  Held  that  defendant  was  liable  to  indemnify 
plaintiff  in  respect  of  the  money  so  paid. — Webster  v.  Petre,  L.R.  4  Ex. 
D.  127 ;  27  W.R.  662. 

Probate  :— 

(xi.)  P.  D.  A.  Div. — Executor  according  to  the  Tenor. — ^Testator  gave  to  B. 
and  W.  all  his  real  and  personal  estate,  to  apply  the  same,  after 
payment  of  all  debts,  to  the  payment  of  legacies.  Probate  was  granted 
to  B.  and  W.  as  executors  according  to  the  tenor. — In  the  goods  of  Bell, 
L.R.  4  P.D.  85;  40  L.T.  669. 

Public  Health:— 

(x.)  Ex.  Div. — Paving  Rate— -Apportionment — 38  ^  39  Vict,  c.  55,  ss.  160, 
180,  257. — Where  a  rate  is  made  under  sec.  160  of  the  Public  Health 
Act,  1875,  the  apportionment  of  the  surveyor  on  an  owner  who  accepts 
and  pays  his  share  is  not  binding  on  the  urban  authority  if  objected  to 
by  other  owners,  and  if  so  objected  to  and  referred  to  arbitration,  the 
owner  is  liable  for  the  sum  apportioned  on  him  by  the  arbitrator,  though 
he  had  no  notice  of  the  arbitration. — Tunbridge  Wells  Local  Board  v. 
Aekrwfd,  27  W.R.  733. 
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(zi.)  Q.  B.  Diy.— Potnfi^  Street—Oumer  in  D«/aule— 38  ^  89  Vict,  e.  55, 
8.  160. — ^Where  an  urban  authority,  upon  default  by  the  owner  of 
premises,  paves  and  sewers  a  street  under  the  powers  given  by  sec.  ISO 
of  the  Public  Health  Act,  1876,  the  expenses  incurred  cannot  be 
recovered  from  anyone  who,  though  the  owner  of  premises  when 
notice  under  the  section  was  first  g^ven,  had  ceased  to  be  owner  before 
the  completion  of  the  works. — Regina  v.  Swindon  Local  Board,  L.R.  4 
Q.B.D.  305 ;  48  L.J.  M.C.  119 ;  40  L.T.  424  ;  27  W.B.  732. 

(xii.)  Q.  B.  DiY,— Water-closets^  ^  39  Yici,,  c,  66,  «.  36.— Respondent 
built  two  cottages,  with  one  privy  sufficient  for  the  use  of  both  cottages : 
Held  that  he  bad  complied  with  the  requirements  of  the  36th  section  of 
the  Public  Health  Act,  1876.— Clut^on  Union  v.  Foiniing,  L.R.  4  Q.B.D. 
340;  27W.R.658. 

Bailway  :— 

(xvi.)  Ch.  Div.  M.  B. — Agreemeftd  to  Work  and  Maintain — Right  to  Sxclusix'e 
Possession. — An  agreement  between  two  railway  companies,  confirmed 
by  Act  of  Parliament,  provided  that  the  one  company  should  forthwith 
complete  their  line,  which,  when  completed,  was  to  be  worked  and  main- 
tained by  the  other  company  in  perpetuity  :  Held  that,  after  completion, 
the  latter  company  were  entitled  to  exclusive  possession  of  the  line,  and 
that  the  former  company  had  no  right  to  enter  on  the  property  to 
make  improvements. — Sevenoaks  Sf  Maidstone  Rail.  Co.  v.  L.  C.  ^  D. 
Rail.  Co.,  40  L.T.  645 ;  27  W.R.  672. 

(xvii.)  C,  A. — Bailee — Wrongful  Conversion — Trover. — Plaintiff,  a  merchant 
at  H.,  sent  goods  to  defendants'  station  at  B.,  to  be  held  by  them  ss 
warehousemen,  to  plaintiff's  order :  A.,  an  agent  of  plaintiff,  obtained 
the  goods  from  defendants  on  orders  not  signed  by  plaintiff;  subse- 
quently plaintiff  sold  the  goods  to  other  persons,  and  gave  them 
delivery  orders,  some  of  whom  had  paid,  and  as  to  those  that  had  not 
paid,  A.  had  obtained  the  delivery  orders  from  them,  and  given  them  to 
defendants :  Held,  on  an  action  for  damages  for  pre-delivery,  and  for 
the  value  of  the  gfoods  not  paid  for,  that  plaintiff  was  only  entitled  to 
nominal  damages. — Hiort  v.  L,  ^  N.  W.  Rail.  Co.,  40  L.T.  674; 
27  W.R.  778. 

(xviii.)  Q.  B.  Div. — Passenger — Intent  to  Avoid  Payment  of  Fare — Return 
Tickets  Vict.,  e.  20,  s.  103. — ^Respondent  travelled  with  half  of  a 
tourist  return  ticket  over  the  latter  part  of  the  route  covered  by  it. 
The  ticket  had  been  taken  by  another  person,  who  had  used  it  over  the 
first  part  of  the  route  and  sold  it  to  respondent.  The  words  "  not 
transferable  "  were  printed  on  the  ticket :  Held  that  respondent  was 
liable  to  be  convicted  of  travelling  without  having  previously  paid  his 
fare,  and  with  intent  to  avoid  payment  thereof. — Langdon  v.  Howdl, 
L.R.  4  Q.B.D.  337  ;  27  W.R.  667. 

(xix.)  C.  A. — Statutory  Powers —Letting  of  Railway  Stock — Ulira  Vires. — 
The  E.  Railway  Co.  were  empowered  by  Act  of  Parliament  to  take 
a  lease  of  the  line  of  the  T.  Railway  Co.,  and  to  enter  into  agreements 
with  respect  to  the  working  of  the  line,  apportionment  of  tolls,  &c. 
The  £.  Co.  did  not  take  a  lease,  bat  subsequently  entered  into  an  agree- 
ment  with  the  T.  Co.  to  supply  locomotives  and  rolling  stock  for  working 
the  line :  Held  that  such  agreement  was  not  ultra  vires. — Attorney- 
General  v.  Great  Eastern  Rail.  Co.,  48  L.J.  Ch.  428;  40  L.T.  265; 
27  W.R.  769. 

(xx.)  H.  Ii. — Tolls — Private  Act — Construction. — A  company's  private  Act 
provided  that  they  might  charge  tolls  for  the  conveyance  of  goods 
not  exceeding  a  certain  rate  per  ton  per  mile,  that  for  the  conveyance 
of  goods  for  a  less  distance  than  four  miles,  they  might  make  an 
additional  charge  for  the  expense  of  stopping,  Ac,,  and  that  they  might 
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charge  tolls  for  a  fraction  of  a  mile  beyond  fonr  miles  :  Held  that  the 
charge  for  stopping  was  not  a  toll  so  as  to  require  pablication  nnder 
sees.  93,  96  of  the  fulways  Clauses  Act,  1845,  and  the  Court  was  equally 
divided  as  to  whether  or  not  the  company  could  charge  for  the  fraction 
of  a  mile  where  the  whole  distance  traversed  did  not  exceed  four  miles. 
— Pryce  v.  Monmouthshire  Canal  Sf  Bail.  Co,,  L.B.  4  App.  197  j  40  L.T. 
630;27  W.E,666. 

SooUand,  Law  of  :— 

(viii.)  H.  Ii. — Agveemefnt  to  Disentail — Power  of  Revocation. — The  minute  of 
agreement  between  a  father  and  son  for  the  disentailing  an  estate 
provided  that  the  father  should  pay  £3,000  to  trustees  for  the  benefit  of 
his  son,  it  being  open  to  the  father  to  limit  the  control  ovet  it  in  such 
manner  as  he  should  think  proper,  and  in  particular  to  direct  the  trustees 
to  hold  for  the  son's  behoof  in  life-rent  only,  and  for  the  issue  of  his 
body  in  fee,  whom  failing,  to  his  nearest  heirs  and  assignees.  Sabse- 
qnently  the  father  execated  a  bond,  in  which  the  son  declared  his 
acquiescence,  whereby  the  son's  interest  was  restricted  to  a  life  .rent, 
and,  failing  issue,  the  fee  was  given  to  his  annt  and  her  children.  The 
son  married  and  died,  leaving  a  widow  and  no  children  and  having 
ezeoaled  a  deed  revoking  the  gift  to  his  aunt  and  giving  the  fund  to  his 
widow:  Held  that  the  deed  was  effectual. — IVightman  v.  Costine,  L.B. 
4  App.  228. 

(ix.)  H.  Ii. —  Unlimited  Company  —  Winding-up  —  Trustee  Shareholders. — 
Shares  in  an  unlimited  company,  registered  under  sec.  180  of  the  Com- 
panies Act,  1862,  were  transferred  to  the  appellants  upon  certain  trusts, 
and  they  were  described  in  the  deed  of  transfer  and  the  stock  ledger  as 
trust  desponees :  Held,  on  the  winding-up  of  the  company,  that  they 
were  personally  liable,  and  that  their  liability  was  not  limited  to  the 
amount  of  the  trust  estate. — Muir  v.  City  of  Olasgow  Bcmk,  40  L.T.  339 ; 
27  W.E.  603. 

Settlement  :— 

(xi.)  Ch.  Div.  M.  R. — Trust  for  Re  Investment — Conversion. — A  settlement 
of  lands  contained  a  power  of  sale  and  a  trust  for  re.investment.  All 
the  trusts  wore  exhausted  except  a  legal  jointure:  and  some  of  the 
lands  had  been  sold  and  the  proceeds  were  in  Court :  Held  that  the  fund 
must  be  treated  as  real  estate  as  between  the  real  and  personal  repre- 
sentatives  of  the  person  entitled  subject  to  the  jointure. — Walroud  v. 
Rosslyn,  27  W.B.  728. 

Ship:- 

(xli.)  C.  A. — Bill  of  Lading — Excepted  Perils — Negligent  Stowage. — Decision 
of  C.P.  Div.  (see  Ship  xviii.,  p.  68)  affirmed. — Hayn  v.  Culliford,  L.B. 
4  C.P.D.  182  ;  48  L.J.  C.P.  372;  40  L.T.  536 ;  27  W.B.  541. 

(xlii.)  P.  D-  A.  Div. — Bottomry — Interest. — The  ordinary  rate  of  interest 
payable  on  a  bottomry  loan  and  premium  after  the  safe  arrival  of  the 
ship  at  the  end  of  the  risk  is  4  per  cent,  per  annum,  and  a  bond  by  the 
master  of  the  ship  for  payment  of  10  per  cent,  per  annum  interest  is 
not  binding  on  the  owners  of  the  ship  or  cargo,  if  made  without  their 
knowledge.— 27w  D.  H.  Bills,  L.B.  4  P.D.  32. 

(xliii.)  P.  D.  A.  Div. — Bottomry — Interest. — Same  decision  as  (xlii.). — The 
Sophia  Cook,  L.B.  4  P.D.  30. 

(xlir.)  C.  A. — Charter-pariy — Demurrage. — Where  the  time  for  unloading  is 
not  named  in  the  charter-party,  the  charterer  is  bound  to  provide  at  the 
port  of  discharge  sufficient  appliances  of  the  kind  generally  used  there 
for  the  purpose  of  un\oa/ding.-^Wright  v.  New  Zealand  Shipping  Co., 
L.B.  4  Ex.  D.  165 ;  40  L.T.  413. 
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(xlv.)  C.  A. — CharUr.party — Demurrage — Custom  of  Port.—A  oharter-partj 
provided  that  the  cargo  ghoald  be  disoharged  with  all  dispatch  aooordiog 
to  the  oastom  of  the  port :  Heldf  that  the  charterer  waa  boond  to  uae 
reasonable  diligence  in  performing  the  part  of  the  deliverj  which  fell 
npon  him  by  the  custom  of  the  port,  bat  that  he  was  not  bound  to  take 
measarea  to  prevent  delays  arising  from  the  castom  of  unloading  there. 
—  Postlethwaite  v.  Freeland,  L.B.  4  Ex.  D.  156 ;  48  LJ.  Sx.  863;  40  L.T. 
601;  27W.B.  668. 

(xlvi.)  Ex.  Div. — Charter-party — Liability — Agents  for  Charterers. — In  a 
charter-party  which  was  signed  by  defendants  without  any  qualification 
they  were  described  as  agents  for  charterers :  Held,  that  they  were 
personally  liable  for  a  breach  of  the  charter-party. — Hough  y.  ManzanoSf 
L.B.  4  Ex.  D.  104 ;  48  L.J.  Ex.  898 ;  27  W.E.  636. 

(xlvii.)  C.  A.— ColWawm— Lttmta^on  of  1x0^0^-26  ^  26  Ftct.,  c.  68,  s.  54. 
— A  collision  haying  occurred  between  the  S.  and  the  Y.,  both  ships 
were  found  to  blame,  and  the  owners  of  each  ordered  to  pay  half  the 
amount  of  the  damage  done  to  the  other.  The  damage  to  ^e  Y.  was 
£28,000,  that  to  the  S  ,  £4,000.  The  owners  of  the  S.  brought  an  action 
to  limit  their  liability,  in  which  they  paid  into  Oourt  £6,200  as  the 
extent  of  their  liability :  Held,  that  the  owners  of  each  ship  must  prove 
for  the  whole  moiety  of  the  damage  sustained  by  each  ship,  and  that 
the  limitation  of  liability  must  be  applied  to  such  total  amount  of  proof, 
and  not  to  the  ultimate  balance  which  would  be  payable  by  the  8.  to 
the  Y. — C/iapmon  v.  jRoyal  YieiKefrla-nds  Steam  Navigation  Co.,  48  L.J. 
Oh.  449;  40  L.T.  488  ;  27  W.B.  554. 

(xlviii.)  P.  D.  A.  DiY.—Collision^Pilot  Vessel"  Vessel  in  Tow^Lighis,— The 
white  mast-head  light  prescribed  by  Art.  8  for  sailing  pilot  vessels  is  not 
to  be  carried  by  them  when  in  tow  of  another  vessel.  A  sailing  vessel 
towing  another  vessel  is  responsible  for  the  lights  carried  by  both 
vessels.— TAe  Mary  Hounsell,  40  L.T.  868. 

(xlix.)  P.  D.  A.  Div. — Collision — Compulsory  Pilotage, — In  an  action  for 
damage  by  collision,  when  defendants  have  shown  that  a  pilot,  em- 
ployed compulsorily,  was  on  board  their  vessel,  and  that  his  orders  were 
obeyed,  the  burden  of  proving  that  negligence  by  some  other  person 
contributed  to  the  collision  rests  with  plaintiff,  though  the  defen- 
dants have  only  given  in  evidence  the  testimony  of  the  pilot. — The 
Marathon,  48  L.J.  P.D.A.  17. 

(1.)  P.  D.  A.  Div. — Compulsory  Pilotage  in  Thames — Merchant  Shipping 
Act,  1854,  8.  858. — Pilotage  is  compulsory  on  a  vessel  belonging  to  the 
port  of  London  within  the  river  Thames. — The  Hankow,  48  L. J.  P.D.A.  29 ; 
40  L.T.  885. 

(li.)  P.  D.  A.  Div. — Co-Owner  ship— Settlement  of  Accounts. — In  an  action 
by  one  co-owner  of  a  ship  against  the  others  under  seo.  8  of  Admiralty 
Courts  Act,  1861,  for  a  settlement  of  accounts,  plaintiff  is  entitled  to  a 
settlement  of  such  accounts  only  as  ought  to  be  rendered  to  the  co- 
owners  prior  to  the  date  of  the  writ.— T^  Elder,  40  L.T.  462. 

(Hi.)  Q.  B.  Div. — General  Average. — A  ship,  after  suffering  a  general  average 
loss,  was  obliged  to  put  into  an  intermediate  port  on  her  voyage  for 
repairs,  in  effecting  which  it  was  necessary  to  unload,  warehouse,  and 
re- load  the  cargo.  Held  that  expenses  incurred  in  so  doing  and  port 
dues  at  and  pilotage  expenses  in  leading  the  intermediate  port  were 
properly  treated  as  general  average. — Attoood  v.  Sellar  ^  Co.,  L.B. 
4  Q.B.D.  842  j  27  W.B.  726. 

(liii.)  C.  P.  Div.— Marine  Insurance— Set^jef—Sl  Sr  82  Vict.,  c.  86,  *.  1.— In 
an  action  by  the  assignee  of  a  policy  of  marine  insurance,  the  insursn  are 
entitled  to  set  off  a  debt  incurred  by  the  insured  for  premiums  on  policies 
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effected  with  them  prior  to  the  date  of  the  aBsignment. — PMu  v. 
NeptwM  Marine  Inswrwnce  Co.,  L.R.  4  O.P.D.  139;  48  L.J.  O.P.  370;  40 
L.T.  428  ;  27  W.B.  679. 

(Ur.)  C.  P.  "Div.— Pilotage  Dwa— 17  ^  18  Vict,  e.  104,  as.  357,  368.— The 
compensation  to  which  a  pilot  is  entitled  under  see.  357  of  the  Merchant 
Shipping  Act,  1854,  for  being  taken  beyond  the  Umita  of  his  pilotage,  is 
not  recoverable  as  pilotage  dues  from  the  shipbroker  under  sec.  363. — 
Morteo  v.  Julian,  48  L.J.  M.C.  126. 

(1v.)  P.  D.  A.  Div. — Salvage — Damage  to  Salvor. — Where  a  vessel  sustains 
damage  in  rendering  salvage  services,  without  negligence  on  her  part, 
she  is  entitled  to  be  repaid  for  such  damage  and  for  demurrage  daring 
repairs. — Mud  Hopper,  No.  4,  40  L.T.  462. 

(Ivi.)  P.  D.  A.  Div. — Salvage — Pilotage. — A  person,  whether  a  pilot  or  not, 
who  takes  charge  of  a  vessel  in  distress,  with  the  consent  of  her  master, 
is  entitled  to  salvage  reward  in  the  absence  of  express  contract  to  the 
contrary. — The  Anders  Knape^  40  L.T.  684. 

(Ivii.)  P.  D.  A.  "Dvv .—Salvage — Tug  amd  Tow, — ^Where,  through  the  negligence 
of  the  tug,  the  tow  is  placed  in  a  position  of  danger,  the  tug  is  not 
entitled  to  any  reward  for  salvage  services  for  extricating  the  tow,  but 
is  liable  to  re-imburse  the  tow  for  loss  occasioned  to  it  in  being  ex- 
tricated from  danger.— r/i«  Robert  Dison,  40  L.T.  833 ;  27  W.B.  736. 

Solicitor  :— 

(xi.)  Ch.  Div.  M.  B^.—Lien  for  Costs-^Charging  Order— 23  ^  24  VieL, 
e.  127,  8.  28. — A  charging  order  under  sec.  28  of  the  Attorneys  and 
Solicitors  Act,  1860,  may  be  obtained  on  summons,  and  need  only  be 
entitled  in  the  action  or  proceeding  in  which  the  property  is  recovered 
or  preserved. — Hamer  v.  Giles,  48  L.J.  Ch.  608. 

(xii.)  Ch.  Div.  P.  J.— Lien  for  Costs—Fund  Preserved— Partition.— By  the 
decree  in  an  action  for  the  recovery  of  land,  plaintiff  was  declared 
entitled  to  one-third  of  the  hereditaments  and  to  an  account  and  pay- 
ment by  defendants  of  one.third  of  the  rents  and  profits  thereof  for  the 
last  six  years,  and  the  premises  were  to  be  sold,  and  plaintiff's  costs  to 
be  costs  in  the  action.  Before  completing  the  accounts  and  sale,  plaintiff 
threatened  to  change  his  solicitors  and  to  compromise  the  action.  Plain- 
tiff's share  of  the  estate  and  rents  was  insufficient  to  pay  his  costs : 
Held,  on  petition  by  plaintiff's  solicitors,  that  they  were  entitled  only  to 
a  lien  on  plaintiff's  share  of  the  property,  and  to  an  injunction  to 
prevent  plaintiff  receiving  any  money  in  the  action  by  way  of  compro- 
mise  without  notice  to  the  solicitors. — Lloyd  v.  Jones,  40  L.T.  514; 
27  W.B.  655 

(xiii.)  Q.  B.  Div.— Uncertificated  Solicitor— Costs— S7  ^38  Vict.,c.  68,  s.  12. 
— The  effect  of  sec.  12  of  Attorneys  and  Solicitors  Act,  1874,  is,  that  no 
costs  are  recoverable  in  any  action  or  proceeding  in  which  an  uncertifi- 
cated solicitor  has  acted  for  any  party,  either  by  such  solicitor  or  the 
party  employing  him. — Fowler  v.  Monmouthshire  Canal  Co.,  L.B.  4 
Q.B.D.  334;  48  L.J.  Q.B.  457;  27  W.B.  659. 

Trade  Mark  :— 

(xi.)  Ch.  Div.  F.  J. — Imitation — Deception — Onus  of  Proof. — ^Where  one 
trader  takes  a  substantial  part  of  another's  trade  mark,  the  onus  of 
proving  that  purchasers  would  not  be  deceived  rests  upon  the  former. — 
Orr,  Etmng  ^  Go.  v.  Johnst(yn  ^  Co.,  40  L.T.  307 ;  27  W.B.  575. 

(xii.)  Ch.  Div.  V.  C.  B. — PjBgisiratiom. — Words  in  Foreign  Character. — 
The  regulation  issued  by  the  Commissioners  of  Patents  forbidding  the 
registration  as  a  trade  mark  of  any  words  in  foreign  characters  is  ultra 
vires  and  void.— Ke  Roth&rham's  Trade  Mark,  L.R.  11  Oh.  D.  260;  40  L.T. 
387;  27W.B.  508. 
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Vendor  and  Purchaser  :— 

(zvii.)  Ch.  Div.  F.  J. — ConditioM  of  Sale. — A  sale  of  real  estate  took  place 
under  the  direction  of  the  Court,  and  one  of  the  conditions  reqnired  the 
pnrchaser  to  assume  the  truth  of  a  certain  statement  of  facts.  Other 
facts  were  subsequently  discovered  by  the  purchaser,  tending  to  throw 
doubt  on  the  title :  Held  that  as  it  appeared  that  the  vendor  had  fairly 
stated  the  facts  as  they  were  known  to  him,  and  that  there  was  a  fair 
holding  title  shown,  relief  conld  not  be  granted  by  either  rescinding  the 
sale  or  directing  an  open  reference  as  to  title. — Be  Banieter;  Broad  r. 
Jftmton,  40  L.T.  819 ;   27  W.B.  647. 

(zviii.)  C.  A. — Conditions  of  Sale — Defective  TiUe—Beeision. — ConditioDS  of 
sale  provided  that  the  title  should  commence  with  a  conveyance  to  s 
railway  company,  and  that  the  purchaser  should  assume  and  admit  that 
everything  was  done  by  the  company  to  enable  them  to  sell  effectnallj 
the  land  as  surplus  land,  and  should  not  call  for  evidence  to  that  effect : 
and  that  if  purchaser  failed  to  comply  with  the  contract  his  deposit 
should  be  forfeited.  The  purchaser  required  evidence  of  a  waiver 
of  the  right  of  pre-emption  by  the  adjoining  owners,  which  Tondor 
refused  to  give,  and  the  purchaser  brought  an  action  for  the  retnni  of 
his  deposit  and  damages.  The  vendor  then  rescinded  the  contract  and 
obtained  a  waiver  of  the  right  of  pre-emption  and  sold  the  land  to  a 
third  party  :  Held  that  the  purchaser  was  not  entitled  to  any  relief.— 
Hamon  v.  Best,  48  L.J.  Ch.  603  j  27  W.E.  742. 

(xix.)  Ch.  Div.  F.  J. — Covenant  for  Bight  of  Pre-emption — Perpetuity.— A. 
deed  of  conveyance  of  surface  lands  in  fee  contained  a  covenant  that  if 
the  vendor,  his  heirs  or  assigns,  should  sell  the  mines  nnder  the 
adjoining  lands,  he  would  offer  to  the  purchaser,  his  heirs  and  assigns, 
the  mines  nnder  the  lands  thereby  conveyed,  and  give  him  the  refosal 
of  the  same  for  one  month  from  the  time  of  making  the  offer  at  a  prioe 
named :  Held  that  the  covenant  might  be  enforced  by  assignees  of  the 
pnrchaser  against  devisees  of  the  vendor,  and  that  the  offer  must  be 
made  in  writing. — Birmingham  Canal  Co.  v.  Cartwright,  L.B.  11  Ch. 
D.  421 ;   27  W.E.  697. 

(xx.)  Ch.  Div.  p.  J.— Bight  of  Way— Two  Ways.—k  contract  to  sell  land 
and  houses  with  the  appurtenances  contained  no  provision  with  regard  to 
any  right  of  way.  The  property  was  approached  by  two  roads,  both  of 
which  passed  over  land  of  the  vendor :  Held  that  the  purchaser  was  only 
entitled  to  a  right  of  way  over  one  road,  and  that  vendor  might  select 
which  road  he  would  grant  a  right  of  way  over. — Bolton'^.  London  School 
Board,  48  L.J.  Ch.  467;  40  L.T.  682. 

(xxi.)  H.  Ii. — Specific  Perfomnance. — Decision  of  Court  of  Appeal  (see  Venr^of 
and  Purchaser  ii.,  p.  87)  affirmed  on  different  gfrounds,  the  Court  holding 
that  though  the  stipulation  for  the  approval  of  the  title  by  their  solid, 
tors  made  by  the  purchasers  did  not  introduce  a  new  term,  the  snbseqaent 
negociations  showed  that  a  completed  contract  had  not  been  come  to.— 
Hussey  v.  Home  Payne,  27  W.B.  585. 

(xxii.)  C.  A» — Specific  Performance — Statute  of  Frauds. — Plaintiff,  in  a  letter  to 
defendant,  stated  that  he  theraby  agreed  to  purchase  BOJhe  land  for  £310, 
and  to  pay  a  deposit  of  £31.  Defendant's  name  was  not  mentioned  in  the 
letter,  but  he  signed  a  receipt  for  the  £31  as  a  deposit  on  the  purchase  of 
the  land :  Held  that  there  was  a  sufficient  contract  in  writing  within  the 
Statute  of  Frands.— ion<7  v.  Millar,  27  W.E.  720. 

Water  :— 

(v.)  Ex.  Div. — Navigable  Biver — Obstruction — Con««rvo<or».— The  conserra- 
tors  of  an  ancient  navigable  river  were  authorised  by  statute,  at  their 
discretion,  to  cleanse  the  channel  of  the  river  and  remove  obstrootions : 
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Held  that  they  were  not  liable  for  damage  caused  by  a  pile  negligently 
left  in  the  river  bo  aa  to  injnre  a  barge. — Forbes  v.  Lee  ConMrvancy 
Board,  L.B.  4  Ex.  D.  116 ;  48  L.J.  Ex.  402 ;  27  W.B.  688. 

WiU:— 

(Ixii.)  C.  A. — Annuity — Deficiency  of  Income — Arrears  out  of  Corpus. — 
Decision  of  Y.  G.  H.  (see  Will,  iii.,  p.  88)  reversed.— Gee  y.  Mahood, 
40  L.T.  663. 

(Ixiii.)  Ch.  Div.  F.  J. — Apportionment— Clear  and  Undisposed  of  Rents — 33 
^  34  Vict,  c.  36. — By  a  will,  dated  before  the  Apportionment  Act,  1870, 
testator,  after  disposing  of  his  personal  estate,  made  a  gift  of  the  clear 
and  nndisposed  of  rents  of  certain  estates  to  trustees  for  a  term  after 
his  death,  and  by  a  codicil,  sabseqaent  to  the  Act,  confirmed  his  will : 
Held  that  the  clear  and  undisposed  of  rents  included  only  the  rents 
accrued  since  testator's  death,  and  that  the  apportioned  rents  up  to 
his  death  belonged  to  the  personal  estate. — Constable  y.  Constahle, 
40  L.T.  616. 

(Ixiy.)  Ch.  Div.  F.  J. — Construction. — ^Testator  directed  his  executors  to 
take  a  house  for  his  three  daughters  to  lire  in  with  their  governess : 
Held  that  the  daughters  were  entitled  to  the  money  which  ought  to 
have  been  expended  in  taking  a  house  for  them  during  their  minorities. 
Testator  gave  residuary  real  and  personal  property  to  trustees  in  trust 
out  of  the  rents  and  profits  of  realty  and  out  other  moneys  to  form  a 
fund  to  be  applied  in  establishing  his  three  sons  in  professions.  One 
son  only  had  adopted  a  profession :  Held  that  the  sons  were  entitled  to 
the  residue  in  equal  shares.  A  gift  of  household  furniture  and  effects 
of  all  kinds,  followed  by  a  gift  of  ''all  my  other  real  and  personal 
estate  :  "  Held  to  include  only  household  furniture  and  effects,  ejusdem 
generis, — Hutchinson  y.  Rough,  40  L.T.  289. 

(Ixy.)  Ch.  Div.  F.  J. —  Construction — Charge  of  Debts — Mortgage — Legacy — 
17  ^  18  Vict,,c.  113;  30  ^  31  Vict,  c.  69.— Testator,  after  giviny 
certain  realty  and  personalty  in  trust  for  his  wife,  g^ve  all  his  residuarg 
estate  upon  trust  for  sale,  and  out  of  the  proceeds  to  pay  debts,  including 
debts  due  upon  mortgage  of  any  of  the  property  the  enjoyment  whereof 
WAS  secured  lo  his  wife ;  and  he  then  gave  legacies  to  his  executors : 
Held  that  mortgages  on  the  residuary  real  estate  must  be  borne  by  the 
produce  of  sale  of  such  estate  exclusively,  and  that  the  legacies  to  the 
executors  were  charges  on  the  real  and  personal  estates  pro  ratd. — Elliot 
V.  Dearsley,  40  L.T.  648. 

(Ixvi.)  Ch.  Div.  F.  J. — Construction — E^ooneration, — Subject  to  the  payment 
of  his  debts  and  certain  legacies  previously  given,  testator  gave  his  real 
and  residuary  personal  estate  to  trustees  in  trust  for  A.  A.  died  in 
testator's  lifetime :  Held  that  the  personal  estate  was  primarily  liable 
for  payment  of  debts  and  legacies. — Wells  v.  Row,  48  L.J.  Ch.  476;  40 
L.T.  716. 

(Ixvii.)  C.  A. — Construction — L\fe  Estate  by  Implication. — Testator  gave  all  his 
property  to  trustees  in  trust  for  payment  of  debts,  with  power  to  sell, 
and  he  directed  that  after  the  death  of  his  wife  and  payment  of  all 
debts  and  legacies  the  residue  should  be  divided  amongst  children  of 
his  aunts,  the  descendants  of  those  who  might  have  died  being  entitled 
to  the  benefit  which  their  deceased  parent  would  have  received  had  he 
been  alive  :  Held  that  the  wife  did  not  take  a  life  estate  by  implication, 
and  that  all  descendants  of  the  children  of  testator's  aunts  living  at  the 
period  of  distribution  were  entitled  per  stirpes. — Ralph  v.  Carrick, 
40  L.T.  606. 

(Ixviii.)  H.  L. —  Construction — Next-of-Kin.  —  Bequest  among  testator's 
daughters  for  life  with  remainder  to  their  children  respectively,  and 
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after  the  death  of  the  lant  snnriving  daaghter,  if  without  iasae,  "  to  each 
person  or  persons  as  will  then  be  entitled  to  reoeive  the  same  as  my 
next-of-kin  nnder  the  Statute  for  the  Distribution  of  Intestates'  Estates : " 
Held  that  the  next-of-kin  were  a  olass  lo  be  ascertained  at  the  time  of 
the  testator's  death. — Mortimore  v.  Mortimore,  48  LJ.  Gh.  470;  40 
L.T.  696;  27  W.B.  601. 

(Ixix.)  Ch.  Div.  M.  R. — Construction — Specific  Chattels — Potoer  to  Appro- 
priate. — Gift  of  plate  to  trustees  to  permit  testator's  widow  to 
appropriate  absolutely  such  parts  as  she  should  simplify  in  writing  her 
desire  to  have:  Held  that  the  widow  was  entitled  to  all  the  plate. — 
Arthur  v.  Mackinnon,  L.E.  11  Ch.  D.  386 ;  27  W.E.  704. 

(Ixx.)  Ch.  Div.  V.  G.  H. — Construction — Vesting — Maintenance. — Bequest, 
after  death  of  A.  and  his  wife,  on  trust  to  apply  the  interest  of  the 
fnnd,  or  so  maoh  as  the  trustees  should  think  proper,  for  the  main- 
tenanoe  of  A.'s  children  during  their  minorities,  and  on  their  attaining 
twenty-one  to  divide  the  principal  and  accumulations  equally  amoDg 
them ;  in  default  of  children  to  A.  absolutely :  Held  that  the  gift  to  the 
children  was  contingent  on  their  respectively  attaining  twenty-one. — Be 
Qrimshaw's  TrusU,  L.B.  11  Ch.  D.  406;  48  L.J.  Oh.  899;  27  W.E.  5i4. 

(Ixzi.)  C.  A. — Com>0r«ion — Election. — An  estate  was  devised  to  trustees  on 
trnst  to  sell,  and  half  the  proceeds  belonged  to  the  wife  of  one  of  the 
trnstees  for  her  separate  use,  and  the  other  moiety  belonged  to  another 
trustee.  The  tmatees  did  not  sell  the  property,  but  granted  various 
leases  of  part  of  it,  and  they  also  opposed  a  bill  for  a  projected  railway 
which  would  pass  through  the  estate,  and  stated  in  their  petition  that 
they  intended  to  lay  out  ^xe  estate  for  building.  The  trustee's  wife  died 
in  her  hasband's  lifetime  :  Held  that  her  share  went  to  her  heir^t-law  as 
re^ty.— Martin  v.  IVimmer,  L.E.  11  Oh.  D.  841. 

(Izxii.)  Ch.  Div.  M.  R. — Perpetuity — Restraint  on  Anticipaidon. — Gift  of 
fund  to  a  person  for  life,  and  after  her  decease  to  her  surviving  children, 
accompanied  as  to  daughters  and  female  issue  with  a  restraint  on  anti. 
oipation :  Held  that  the  restraint  was  bad  as  infringing  the  role  against 
perpetuities.— Bueikton  ▼.  Hay,  27  W.E.  627. 


ADDENDA. 

(Cases  reported  only  in  the  Lcm  Times  and  Weekly  Reporter  for  July  26th.) 


Administration  :— 

(xxiii.)  C.  A. — Priority — Secured  Creditor — Judicature  Act,  1878,  ».  26,  svh' 
sec.  1. — Sec.  26,  snb-sec.  1  of  Judicature  Act,  1878,  did  not  take  effect 
on  the  passing  of  that  Act,  and  was  therefore  postponed  by  the  Sus- 
pending Act  of  187^.— Sherwen  y,  Selkirk,  40  L.T.  701. 

Banker  :*~ 

(iv.)  Ch.  Div.  F.  J. — Agency — Following  Money. — ^A  firm  at  S.  sent  to  a 
bank  at  C.  average  orders  to  collect  and  pay  the  proceeds  to  bankers  in 
London.  The  bunk  collected  the  orders,  and  received  a  cheque  for  one 
and  cash  for  the  others,  which  they  paid  into  their  till.  They  stopped 
payment  and  went  into  liquidation:  Held  that  the  cheque  could  be 
followed  by  the  firm  at  8.,  but  not  the  money — Em  ptwte  Dale,  Foimy  ^ 
Co.,  Re  West  of  England  Bank,  40  L.T.  712. 
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Bankruptcy:— 

(ci.)  O.  J.  B. — Pa/rtnership — Joint  and  Separate  Creditors. — A  partnership 
agreement  between  A.  and  B.  provided  that  certain  machinery  should 
remain  the  property  of  A.  A.  died,  hairing  by  his  will  appointed  B.  and 
others  trustees  and  empowered  them  to  carry  on  the  business  and  employ 
any  part  of  his  estate  in  doing  so.  The  business  was  carried  on  for 
ten  years,  when  B.  filed  a  liquidation  petition  :  Held  that  the  machinery 
was  a  joint  asset  of  A.  and  B.,  and  divisible  among  their  joint  creditors. 
— E»  parte  Manchester  and  Coimty  Bomh,  Re  Mellor,  40  L.T.  723. 

Copyright  :— 

(vi.)  Ch.  Diy.  V.  C.  B. — Infringement — Assignment — 8  Oeo,  Il.f  c.  13. — 
The  copying  the  design  of  a  copyright  engraving  by  a  ohromO'printed 
pattern  for  wool-work  is  an  infringement.  A  written  assignment  is 
not  necessary  to  establish  the  right  of  the  assignee  to  the  penalties 
under  8  Geo.  II.,  o.  13,  for  pmoj.—Dieks  v.  Brooks,  40  L.T.  710. 

Evidenoe  :— 

(xi.)  Ch.  Div.  V.  C.  M. — Public  Document — Nationality. — The  report  of 
a  committee  appointed  by  a  foreign  government  to  inquire  into  the 
fitness  of  A.  to  hold  a  certain  office :  Held  that  statements  in  the  report 
could  not  be  produced  as  evidence  of  A.'s  birthplace  and  age.  Stwrla 
V.  Freccia,  40  L.T.  709. 

Iiandlord  and  Tenant  :— 

(xrvi.)  Ch.  Div.  M.  S. — Covenant  to  Repair — Breach — Power  of  Re-Entry. — 
Bntry  of  a  lessor  upon  the  demised  premises  for  the  purpose  of  effecting 
repairs  which  the  lessee  refused  to  do :  Held  a  trespass  in  the  absence 
of  express  power  in  the  lease. — Stacker  v.  Planet  Building  Society, 
27  W.B.  793. 

Iiioensed  House  :— 

(▼.)  Q.  B.  Uiv.— Appeal  to  Quarter  Sessions— S6  ^  86  Vict.,  c.  94,  s,  62.— 
Held  that  the  question  whether  an  appellant  to  quarter  sessions  entered 
into  a  recognizance  immediately  after  g^iving  notice  of  appeal  in  accord- 
ance  with  sec.  25,  sub-sec.  8,  of  the  Licensing  Act,  1872,  was  a  question 
of  fact  to  be  determined  by  the  quarter  sessions. — Baqina  r.  Berkshire 
Justices,  27  W.B.  79a 

Mine:— 

(ix.)  C.  A. — Water  ^Injury  to  Neighhowr's  Land, — Everyone  is  entitled  to  deal 
with  water  on  his  own  land  so  long  as  he  does  not  cause  it  to  go  on  his 
neighbour's  land  in  such  a  way  as  to  affect  that  land  otherwise  than  it 
had  been  previously  affected. — West  Cwnberland  Iron  Co.  v.  Kenyon,  40 
L.T.  703. 

Mortgage  :— 

(xxx.)  p.  C. — Rights  of  Mortgagee  —  Action  Against. —  Where  in  an  action 
against  a  mortgagee,  he  denies  his  character  as  such  and  claims  as 
owner,  if  he  is  unsuccessful  he  will  not  be  allowed  to  claim  the  benefits 
attached  to  the  character  of  a  mortgagee. — National  Bank  of  Australasia 
V.  United  Hand  vn  Hand  Co.,  40  L.T.  697. 

Negligence  :— 

(iv.)  C.  P.  Div. — Dangerous  Article — Injury  to  Bystanders. — A  party  dealing 
with  an  article  dangerous  in  itself  is  bound  to  use  great  caution,  and  if 
he  fail  to  do  so  and  in  oonseqoenoe  a  stranger  is  injured,  the  injured 
person  has  a  right  of  action  against  him. — Parry  ▼.  Smith,  27  W.B.  801. 
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Fraotioe  :— 

(colli.)  Ch.  Div.  M.  S. — Attachment  for  Contempt — Non-poAfment  of  Costs  of 
Motion. — On  a  motion  for  an  attaohment  no  order  waa  made  except  that 
the  respondent  pay  the  costs  of  the  motion ;  on  default  of  pajment : 
Held  that  the  Court  had  no  jurisdiction  to  commit  him  to  prison  for  the 
defwji\t.—Micklethwaite  v.  Fletcher,  27  W.E.  793. 

(ocliil.)  O.  A,—Co8t8^Counter-claim—^  ^81  Vict,  e.  142,  ».  5— /udtcatwe 
Act,  1873,  8.  67. — A  claim  for  £97  and  counter-claim  for  £24  were 
referred  to  a  master,  the  costs  to  abide  the  event  of  the  reference,  and 
he  certified  that  £16  was  due  on  the  claim  and  £23  on  the  counter, 
claim  :  Held  that  plaintiff  mnt>t  pay  defendant's  costs  both  on  the  claim 
and  counter-claim. — Chatfield  v.  Sedgwick,  27  W.R.  790. 

(ccliz.)  Ex.  Div. —  Coste — Payment  in  Satisfaction  of  OUUtn. — Where  a 
defendant  paid  a  sum  into  Court  in  satisfaction  of  plaintiff's  claim,  and 
the  issues  were  afterwards  referred  to  an  official  referee,  who  reported 
that  the  sum  paid  in  was  sufficient,  the  Court  allowed  plaintiff  his  costs 
up  to  the  payment  into  Court. — Buckton  v,  Higga,  27  W.E.  803. 

(oclv.)  Q.  B.  Div. — DismissaZ  for  want  of  Prosecution — Summons  for  Exteneion 
of  Tim^. — An  order  was  made  dismissing  an  action  for  want  of  prose, 
cution  unless  plaintiff  delivered  a  statement  of  claim  within  fourteen 
days.  Plaintiff  took  out  a  sunmions  for  extension  of  time  returnable 
on  the  last  of  the  fourteen  days,  and  it  was  adjourned  by  consent :  Held 
that  the  action  came  to  an  end  on  the  last  of  the  fourteen  days. — King  v. 
DavervpoH,  27  W.E.  798. 

(cclvi.)  Q.  B.  Div. — New  Trial — Insufficient  Damages. — In  an  action  for 
personal  injury  a  new  trial  will  be  granted  where  the  damages  awarded 
by  the  jury  are  unreasonably  small. — Phillips  y.  L.  ^  8.  W.  Bail.  Co., 
27  W.E.  797. 

(cclvii.)  Ch.  Div.  F.  J. — Pleading — Wilful  Default. — In  an  administration 
action  in  which  there  were  no  pleadings  affidavits  were  filed  by  the  sur- 
viving partners  of  the  testator  raising  a  case  of  fraud  against  him.  On 
a  summons  by  the  partners  eight  years  afterwards  an  account  was 
ordered  of  all  sums  in  which  the  testator  or  his  estate  was  indebted  to 
the  partners  for  sums  fraudulently  retained  or  improperly  applied  by  him. 
—Barber  v.  Mackrell,  27  W.E.  794. 

(oclviii.^  C.  A. — Recovery  of  Land — Joinder — Ord.  17,  r,  2. — Decision  of  Fry,  J. 
(see  Practice  ccxxxvii.,  p.  127)  affirmed. — Pilcher  y.  Hinds,  27  W.E.  739. 

Public  Health  :— 

(xiii.)  Ex.  "Div.— Offensive  Trade— 3B  ^  39  Vict.,  c.  66,  s.  114 -A  manufac- 
turer who  carries  on  an  offensive  trade  and  so  causes  a  nuisance  within 
the  district  of  an  urban  sanitary  authority  may  be  convicted  under 
sec  114  of  the  Public  Health  Act,  1876,  though  the  nuisance  is  injoiioos 
to  sick  persons  only. — Malton  Local  Board  v.  MaUon  Farmeir*s  Manwrt 
Co.,  27  W.E.  802. 

Ship:— 

(Iviii.)  C.  P.  Div. — Marine  Insuram.ce — Insfwrahle  Interest. — ^D.  baring  under- 
taken  to  transport  the  Cleopatra  Obelisk  to  England,  expended  £4^000 
in  constructing  a  vessel  to  carry  it  and  providing  for  its  transport.  He 
insured  the  obelisk  and  vessel  with  one  underwriter  for  £2,000  and 
another  for  £1,000,  and  the  policies  provided  that  the  vessel  and  obelisk 
should  be  valued  by  agreement  at  £4,000.  On  the  way  to  England  the 
obelisk  incurred  salvage  liabilities,  and  the  salvors  were  awarded  £2,000, 
the  obelisk  being  valued  at  £26,000 :  Held  that  t^e  insurers  were  liable 
to  repay  D.  the  £2,000  in  amounts  proportionate  to  their  poUoiM.— 
Di9(M  V.  Whitwwth,  40  L.T.  718. 
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